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s.  13.  enabling  Landlord  to  defend. 
IX^  Of  the  Proceedings  in  Ejectment y  directed  by 
Stat.  4  G.  2.  c.  28.  s.Z.in  order  to  obviate 
the  Difficulties  attending  Re-entries  at  Com-- 
man  Law  ^  for  Non-payment  of  Rent  Arreaar-^ 
Of  the  Proceedings  where  the  Possession  is 
vacant. 
X.  Of  the  Pleadings  and  Defence. 
XI.  Evidence. 

XII.  Verdict — Judgment-^Execution, 

XIII.  Writ  of  Error. 
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XIV.  Jn  wh(U  Cases  a  Court  of  Equity  will  resttain 
the  Party  from  bringing  further  Ejectments^ 
by  granting  a  perpetual  Injunction. 
XV.  Of  the  Action  of  Tre^piassfor  Mesne  Profits. 


I.  Of  the  Nature  of  the  Action  of  Ejectment. 

An  eiectment  is  a  possessory. action  (l)^ wherein  tbetitle  . 
to  lands  aod  tenements  may  be  tried,  and  the  possession  r^* 
covered,  itt  all  cases  where  the  party  claiming  title  has  a 
right  of  entry;  whether  such  title  be  to  an  estate  in  fee, 
fee  tail,  fo^  life,  or  for  years.    From  this  description  it 
should^  seem,  that  in  strictness,  this  action  could!  be  main- 
tained for  th€  recovery  of  that  species  of  property  only, 
ififhereon  an  entry  can  bj^  made.,    But  it  will  be  f^und,  that 
in  a  few  instance's,  which  velll  be  more,  particularly  men- 
tioned hereafter^  this  action  has  been  extended  feyond  these 
lijfnits.     After  the  disuse  of  reaji  A<;tioQs,  questions  of  title  to 
land  were  usually  tried  in  actions  of  replevin  or  trespass 
gtiarc  clausum  f regit ;  and  this  practice  continued,  until  the 
method  of  trying  titles  by.  the  act\on.of  ^'ec^/mcr  was  in-- 
tcoduced  (9).    But  in  theejectiofirma^  d^m^g^s  only  could 
bfe  recovered  until  some  time  between  the  6th*  Rich.  2.  and' 
7thBdw.  4»  about  which.  time..itafq)earB,  from  the  year 
boo)c  of  7  &lw.  4.  foL  6.  that,  it ,  had  been  resobed  by  the 
judge's^  that  the  term,  as  well  as  damages,  pight  be  reco- 
vered (S). 

The  action  of  ejectment  now  in  use  is  formed  on  the  plitii 


'  (1)  This  action  is  usually  termed  a  mixed  actioD ;  improperly  a« 
it  should  seemt  for  the  language  of  .the  judgment  is,  **  quod  que- 
rens  recuperet  terndnnm  ac  dantna?^  and  thf  wrjt  of  execution  is 
<rqaod  bsbere  facias  posseinwtm.  Ste  Matthew  T.'Hassel,  Cro. 
Elix.  144.  and  Harebottle  v.  Placock^  Cro.  Jac.  %\m 

(9l)  In  the  conclusion  of  Alden*s  case^  43  Eriz*,5  I^ep.  ]05..b. 
Sir  E.  Coke  has  remarked,  that  titles  ofjand  were  oi  thai  day  for 
the  most  part  tried  in  actioDs<»f  f/tfcfto^/Shnce* 

(3)  I  amnotaware,  however,  of  any  iudgmept  for  the  recorerfc  of 
the  term  prior  to  that  in  East.  T.  14  H.  7*  Hot.  303.  a  copy  of  the 
record  of  which  will  be  found  iu  RjuiLaPs  Entfie^,  fbh  253.' b.  S53». 
a.  ed.  1670« 
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ttthe  ejectio  Jtrirnt^  in  its'impfoved  state,  after  it  had  been 
d^ided  that  the  term  might  be  recovered.  In  the  action  of 
ejectment,  as  was  before  observed,  not  only  the  title  to  the 
lands  in  question  may  be  tried,  but  the  possession  also  may 
b^  recovered,  which  circumstance  renders  it  the  m'osteligib^ 
mode  of  proceeding;  inasmuch  as  in  trespass,  although  the 
light  may  be  ascertained,  damages  alone  can  be  recovered. 
In  the  action  Of  ejectment,  indeed,  the  damages  which  are, 
given  are  merely  nominal ;  but  the  law  has  provided  ahdther 
retaiedy  for  tb6  ixyary  sustained  by  the  party  claiming  titl^, 
in  being  kept  out  of  possession  from  the  time  when  h)S  title 
accrued,  to'  the  time  of  recovering  possession  in  the  eject- 
ment, viz.  by  ah  action  of  trespass  for  miesne  profits;  for  a 
further  account  of  which,  see  post,  sect.  2cv. 

Of  the  Requisites  to  support  an  Ejectment. — ^In  order  to 
maintain  ejectment,  the  party  at  whose  suit  it  isWoi^ght, 
must  have  been  in  possession^  or  at  least  clothed  wfth  the 
right  of  possession,  at  the  time  of  the  actual  or  supposed 
ouster*.  H^nce,  this  ac^tion  is  tef mied  a  pOBfifessory  actioik. 
Tlie  party,  who  hsis  the  legal  estate  in  the  laoda  in'  question^ 
must  prevail:  hence,  a  patty  who  claims  under  an  elegit^, 
subsequent  to  a  lease  granted  to  a  tenant  in  possession,'  can- 
not recover;  a1  thou sb  he  give  notice  to  the  tenant,  that  be 
does  not  in  tend/ to  disturb  the  possession,  and  only  means  to 
get  into  th^  receipt  of  this  rehts  and  prolits  of  the  estate. 

In  the  c^se  of  Lade  v.  Holford,  £«  3  Geo.  8.  B.  R«  Bull. 
N.  P.  110.  Lord  Mansfield  C.  J.  declared,  «  that  he  and 
many  of  the  judges  had  resolved  never  to  suffer  a  plaintiff, 
in  ejectment,  to  be  non^suited  by  a  terni  standing  out  in4iis 
own  trustee,  or  a  sa[tisfied  term  setup  by  a  mortg^agor  against 
a  mortgagee;  but  that  they  would  direct  the  jury  to  pre* 
sume  it  surrendered.'"  From  this  doctrine  a  cdnclusion  has 
been  drawn,  which  the  case  by  Yio  means  warrants,  viz.  thiCt 
aplaintiff  in  ejectment  may  recover  on  an  equitable  title. 
The  true  meaning  of  the  resolution  delivered  by  Lord 
Mansfield  is,  that  where  trustees  oU^ht  to  convey  to  the 
beneficial  owner^it  shall  be  left  to  the  jury  to  ure^ume  that 
they  have  conveyed  accordingly :  or  where  the  oenefkial  oc^ 
cupation  of  an  estate  by  the  posseasoi*^  (under  an  equitable 
title)  ioduoes  a  probability,  that  there  has  been  a  conveyance 
of  the  legal  estate  to  the  person  who'  is  eq^uitably  entitled  to 
itf  a  jury  may  be  djreicted  to  presume  a  conveyance  of  tb^ 
legal  estate.    An  estate  was  devised  to  trustees  in  trust  for 

a  Ketlv.  130.  A.  c  Per  Keayon  C.  J.  7  T,  R.  3.  aad 

k  Boe  d.  Pa  Cofta  t.  WbartOD,  S  •  T.R.  132. 

r.  K.  9. 
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I.  S.  an  infant,  with  directions  to  convey  the  6ame  to  him 
on  his  attaining  twenty-one'.  In  an  action  of  ejectment, 
brought  four  years  after  L  S.  attained  twenty-one,  it  was 
holden,  that  a  jury  might  be  directed  to  presume  a  convey- 
ance to  I.  S.  in  pursuance  of  the  trust.  In  these  cases,  when 
a  conveyance  is  presumed,  there  is  an  end  of  the  legal  estate 
created  bv  the  term.  But  wliere  the  facts  of  the  case  pre- 
clude such  presumption;  or,  if  it  appear  in  a  special  ver- 
dicts or  special  caseS  that  the  legal  estate  is  outstanding  in 
another  person,  the  party  who  is  not  clothed  with  the  legal 
estate  cannot  prevail  in  a  court  of  law  (4). 

The  plaintiff  in  ejectment  must  recover  on  the  strength 
of  his  own  title»  and  no(  on  the  weakness  of  that  of  the  de- 
fendants Possession  gives  the  defendant  a  right  against 
every  person  who  cannot  shew  a  good  titled  fiut  a  lessee 
will  not  be  permitted  to  defend  an  ejectment  against  his 
own  landlord,  on  a  supposed  defect  in  the  title  of  thi 
landlord'. 

In  a  case,  however,  where  the  lessor  of  the  plaint iif  hold- 
ing an  estate  under  a  lease  for  21  years^,  underlet  the  same 
iQ  the  defendant  for  a  year,  and  the  defendant  held  over 
after  the  expiration  of  the  91  vears,  after  which  the  lessor 
of  the  plaintiff  gave  the  defendant  a  regular  notice  to  quit, 
which  not  being  complied  with,  an  ejectment  was  brought; 
it  was  hotden,  that  it  was  competent  to  the  defendant  to 
shew,  that  the  lessor's  title  had  expired,  and  that  he  had  no 
right  to  turn  him  out  of  possession. 


II.  Bff  whan^  an  Ejectment  may  be  brought. 

An  ejectment  may  be  brought  by  the  following  persons : 
1.  Assignee  of  a  bankrupt,  1  Wils.  276. 

4  England  d.  Syburo  y.  Slade,  4T.R.  h  Per  Lord  Manffield  C.  J.  4  "Burr. 

682.  9487* 

e  OoodtiUc  d.  Jonei  r.  Jonei,  7  T.  R.  i  See  Driver  d  Oxcndon  r.  Lawtcnc^, 

49.  sBL  R.  1359. 

f  Roe  d.  Reade  ▼.  Reade,  8  T.  R.  12<.  k  Englaud  d.  Sybnm  ▼.  Slade,  4  T.  R . 

y  Per  Lee C.  J. deliTeriiig  the  opinioa  6S2. 

ff  the  court  in  Martin  ? .  Strachan, 

sT.  R.  iio.a. 
I  ■■■■I.......     ■  ■»,  .1  ■■■       ■   .     ■■    . - —  ^1.1.    ■■      ■-      I    » 

(4)  "  As  to  the  doctrine,  thct  the  legal  estate  cannot  be  set  up 
•t  la#  by  a  trustee  against  his  cestui  que  trust,  that  has  been  long 
repudiated.*'  Per  Ellenborouf^h  C.  J.  in  Doe  d.  Shewen  v.  Wroot, 
£«  44  G.  3.  B.  R.  5  East,  138.  See  further  on  this  point  LettC'tt 
of  M assejr  v.  Toiichstnoe,  reported  in  a  note  to  Shannon  v*  Brad* 
street*  Irish  Cfa.  Cn.Teinp.  Ld.  Redesdaie«  vo!.  1.  p.  07* 
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^.  Conusee  of  a  statute  merchant  or  staple. 

3.  Copyholder  (5),*Moor,  569. 1  Leon.  4.  Cro.  Eliz;  535. 
4  Rep.  9b.  a.  Cro.  Jac.  31.  Yelv.  144.    1  T.  R.  600. 

4.  Corporation  aggregate,  Carth.  390. IS  Mod.  113.  orsole. 

5.  Devisee,  I  Inst.  S40.  b. 

6.  Grantee  of  rent-charge,  with  a  power  to  retain  until 
satisfaction,  1  Saund.  112. 


(5)  If  a  copyholder,  without  licence,  makes  a  lease  for  one  year, 
or,  with  licence,  makes  a  lease  for  many  years,  and  the  lessee  b^ 
ejected,  he  shall  not  sue  in  tlie  lord's  court  by  plainU  but  hhall  have 
an  ejectio  fintUB  at  the  common  law ;  because  be  has  not  a  custo- 
maiy  estate  by  copy,  but  a  warrantable  estate  by  the  rules  of  the 
common  law,  Co.  Cop.  s.  51. 

If  the  copyholders  of  a  manor  belonging  to  a  bishopric,  during 
the  vacancy  of  t)ie  8ee»  commit  a  forfeiture  by  cutting  timber,  the 
sacceediog  bishop  may  brine  ejectment*  R^  v.  Allep,  Oxford 
circuit,  1730,  per  Comyns,Bull.  N.  P.  107.. 

-  An  heir,  to  whoth  a  copyhold  descends,  may  surrender  b^ore 
admittance,  because  he  is  in  by  course  of  law,  and  the  custom, 
which  makes  hira  heir  to  the  estate,  casts  the  possession  upon  him 
from  his  ancestor  (  consequently  such  heir  may  maintain  ejectment 
before  admittance*.  But  a  stranger,  to  whom  a  copyhold  is  sur* 
rendered,  has  nothing  before  admittance,  because  he  is  a  purchaser* 
Until  the  admittance  of  surrenderee  the  copyhold  regains  in  the 
surrenderor,  and  if  he  die,  his  heir  may  brin^  ejectmeut.  Wil«oa 
▼,  Weddell,  Yelv.  144.  But  after  admittance,  'surreuderee  may 
maintain  ejectment  against  surrenderor^  and  lay  his  demise  on  a  day* 
betweea  tie  times  of  surrender  and  admittance.  Holdfast  .v.  Clap« 
ham,  1  T.  R.  600.  Admittance  of  tenant  for  life  is  adioittance 
of  him  in  remainder,  without  any  other  admittance.  Auncelme  v. 
Auncelme,  Cro.  Jac.  31.    Warsopp  v.  Abeli,  d  Mod.  307* . 

The  devisee  of  a  copyhold  or  customary  estate,  which  had  been' 
surrendered  to  the  use  of  the  will,- having  died  before  admittance^' 
it  wa»holdeo,  that  her  devisee,  though  afterwards  admitted,  could' 
not  recover  in  ejectment ;  for  the  admittance  of  the  second  devisee' 
hadno  relation  to  the  last  legal  sarrender,  and  the  legal  title  re- 
mained in  the  heir  of  the  surrenderor.  I>oe  d.  Vernon  v^  Vernon^ 

7  East,  8. 

* 

Copyholds  are -not  within  the  statute  against  fraudulent  conve}'« 
ances^  andjt''  therefore,  if  the  plaintiiFclaini  under  a  voluntary  con- 
veyance»  thoiigb  the  defendant  claim  under  a  subsequent  purchase 
ftr  a  valuable  consideration,  yet  the  plaintiff  shall  recover.  Pec 
Blencowe  J.  Launcestoo  ass.  1699.  Bull.  N.  P.  103. 

•  Adm.  Per  Car.  in  Roe  d.  JefF^reys  ▼.  Hicks.  9  Wils.  15.  and  per  Kcpyoii 
a4.iilI>ocv.Hellier^9T.R.i69.S.P,  *  ^ 
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7*  Guardian  in  socage  (6). 

.8.  Infant,  per  Mallet  J.  March,  143. 

«  « 

9.  Legatee  of  a  ch^^ttel  real  niay  maintain  .q^ectmei^ 
against  ex^cutoi'  or  a  stranger"* ;  but  the  assent  of  the  exe- 
cutor to  the  bequest  must  oe  proved. 

10.  Mortgagee,  Doug.  21.  Salk.  245.  Str.  413  (7). 

I  Doe  ▼.  Guy,  3  East,  180.  ml  Str.  70. 


'  (6)  Guardian  in  socajre  may  piake  a  lease  for  years,  and  his  les- 
see may  have  an  ejectioHe  Jirmaf  per  three  jubtices^  Cro.  Jac.  99* 
Adm.  Halt.  l5,  17*  .Guardian  m  socage  may  make  a  lease  of 
the  infknt*6  estate'  until  his  age  of  14  years,  and  upon  soch  lease 
the  lessee  may  maintain  an  ejectment.  2  Rol.  Abr.  41.  (Q)  pi.  4. 
Gnardian  in  socage  may  bring  trespass  or  ejectment  in  his  owa 
name,  or  make  a  lease  of  the  land  in  his  own  name,  until  the  infant 
arrive  at  the  age  of  14.  Per  cur.  Ld.  Raym.  131.  Guardian  ap^ 
^inted  by  deed,  or  will  in  writing,  attested  by  two  witnesses  under 
the  Stat.  12  Car.  2.  c  24.  s.  8  and  9,  has  the  same  interest  in  all 
respects  as  a  guardian  in  socage  had  before^  with  these  exceptions : 
Ist.  snch  guardian  may  bold  nis  office  for  a  lon|[er  tioE^e  than  the 
guardian  in  socag^  could;  viz.  until  the  heir  attain  the  agie  of  21 ; 
9d«  the  next  of  kin  not  inheritable  were  the  perspns  (»itiued  to  be 
guardians  in  socage ;  but,  under  the  statute,  the  person  abpoiiited 
by  the  father  shall  be  guardian.  $ee  Vaugh.  179*  and  1  P.  Wms* 
102.  ^  See'also  several  learned  notes  on  the  subject  of  guardian- 
ship in  Hargr.  Co.  Utt*  88.  b. 

<7)  But  by  Stat.  7  G.  2.  c  20.  s.  1.  "Where  any  action  of 
ejectment  shall  be  brought  by  any  mortgagees,  their  heirs,  exe- 
cutors, &c.  and  no  suit  Aall  he  depending  in  eauity  fw  foreehi* 
ing  or  redeeming  such  mortgaged  lands;  if  tne  person  haying 
right  to  redeem,  and  who  shall  appear  and  become  defendant 
^*  shall,  pending  such  acHon^  pay  unto  the  mortgagees,  or,  in  case 
**  of  refusal,  bring  into  court  principal,  interest,  and  costs,  ex- 
**  pended,  either  in  law,  or  in' equity,  upon  such  mortgage;  the 
^'  monies  so  paid  or^brougbt  into  court,  shall  be  in  satimction  of 
**  such  mortgage,  and  the  court  shall  discharge  the  mortgagor  or 
^*  defendant  from  the  same,  and  compel  the  mortgagees  by  rnle^ 
**  of  coor.t,  at  the  costs  of  the  mortgagor,  to  reconvey  the  mort* 
**  gaged  lands,  and  deliver  up  all  deeds  and  writings  in  their  cus- 
**  todjfr  relating  to  the  title/'  If.  There  must  ^e  an  affidavit,  that 
there  18  not  any  suit  in  equity  depending.  Alter  judgment  for  ^e 
plaintiiF'  in  ejectment,  the  ofiortgagor  prayed  to  bring  the  qaonejf 
into  court  on  the  preceding  statute;  but»  per  Page  and  ^bappl^ 
Js.,  the  statute  gives  liberty  to  do  it,  pending  the  action :  but,  after 
Judgment,  the  action  is  not  depending:  the  application,  therefore^ 
was  refused.  Wiilkinson  4*  Wl^  v*  Traxton,  B.  R.  lifr.  14  CL  2. 
«rjeant  Leeds*  MSlS.    This  statute  CQutains  a  proviso  (s.  S.)s  that 
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11^  iPersoTial  refpVesetftative,'  slat  4.  Edw.  S.  c.  7*  4  Rep. 
94.  a«  1  Vent.  30. 

1$.  Tedaat  I>y  elegit 

13.  Tenant  in  common  may  maintain  ejectment  ag^infft 
his  coinpanibn  u||ion  an  actual  ouster,  Litt  sect,  S^2. 

N.  Committee  of  a  lunatic's  estate  cannot  bring  an  eject* 
ment^  Hob.  215.  Hutt  16. 


III.  For  what  7%tng8  an  !Eljectment  mil  lie. 

Ik  jgenerali  au  ejectment  will  lie  to  recoy^r  tbe  po^sessioi^ 
of  any  thing  whereon  ah  entry,  can  be  made,  ^nd  wherecx 
the  sheriff  can  deliver  possession.  Hence  an  ejectment  will 
lie  for  thfe  riecoterV  of 

-  ■  acres  of  alder  carr  in  Norfolk,  because  alder  carr 
is  a  term  well  known  in  that  county,  and  signifies  the  samii 
as  alnetum,  oarnes  v.  Peterson,  Str.  10(S3. 

Beastgate  in  Suffolk,  Bennington  v.Goodtitle,  Str.  1084*. 

Bedchamber,  3  Leon.  $10. 

>'  ■  ■'  ati^s of  bogge  in  Ireland,  Cro. Car.  &12. 

Cattlegate  in  Yorkshire (8),  Metcalf  v.  Rbe,%.ft.  M.  9 
Geo.  2.  Ca.  Telnp.  Hardw.  167. 

Chni6fai  b^  the  name  of  a  messuage,  Salk.  io^. 
Coal|hiilfe,  Comtmyn  v.  Kyucto,  Gro.  Jac;  130. 


«    »    4- 


•  .  *  ^ 

it  shall  not  extend«to  any  case,  where  the  party  praying  ^  redemp« 
tion  has  not  k  right  io  fed^di,  &p.  Hence  where  the  mortgagor 
has  agreed  to  convey  the  fecjuity  df  Redemption  to  the  toortgagect 
the  cQiprt  Will  ndt  atay  proceedings,  G6odtitle  d«  Taysum  t.  rope, 
7T.R.185. 

48)  Bjectmeof  iot  lO  acfea  of  pastare  and  catUegataft,  witl)|  tbett 
appurtenances,  in  a  close,  called,  &c,  in  Yorksliire^  Motion  after 
Terdict  in  arrest  of  judgment,  on  the  ground  of  uncertainty  of  de« 
scripiion.  l^er  Car.  Either  cattlegate  must  be  coDsidereq  as  pa^ 
tare,  and  then  it  is  synontmous  with  the  W6rd  ^dfet ui^e  preceding  it; 
or  else  it  must  be  takep  for  com  moo  of  pUsinre  foi*  calttl^s  and  th^n 
being  after  verdictt  it  must  be  taken  for  <;omfaan  appartenant^ 
which  18  nBcoverable  in  ejfectin^att    Afetcali  t.  Roe,  Of*  9  (3%  2« 
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.  dt  mineris  carbonum  in  county  palatine  of  Dur- 

ham, Carth.  277. 

Common  of  pasture,  adjudged  good  after  verdict ;  for  it 
shall  be  intended  such  common  of  pasture  as  an  ejectment 
/will  lie  for,  viz.  common  appendant  or  appurtenant,  New- 
man V.  Holdmyfast,  Str,  54. 

Cottage,  Hill  v.  Giles,  Cro.  Eliz.  818. 

acres  of  furze  and  heath,  and  — — — —  acres  of 
moor  and  marsh,  Connor  v.  West,  6  Burr.  2673. 

House,  Royston  v.  Eccleston,  Cro.  Jac.  54. 

"  part  of  a  hou9e,  known  by  the  name  of  the  Three 

Kings  in  A.,  Sullivan  v.  Seagrave,  Str.  695. 

Land,  and  coalpit  in  the  same  land.  Objection,  that  it  is 
bis  petitum.  Answer,  ejectiofirma  is  a  personal  action,  and 
plaintiff  demands  nothing  certainly,  Harebotle  v.'Placoc(c> 
Cro.  Jac.  21. 

N.  Under  the  description  of  land,  the  owner  of  the  soil 
may  recover  land  which  is  subject  to  a  public  easement^ 
Buch  as  the  king*s  highway;  and  a  wall  bieing  built  on  the 
land,  shall  not  vitiate  the  description,  Goodtitle  d.  Chester 
V.  Alker,  1  Burr.  133. 

Messuage  or  tenement  called  the  Black  Stoan,  1  Sidf.  S95. 

■  acres  of  mountain  in  Ireland,  Lord  Kildare  v. 

Fisher,  Stn  71.  Lord  Kingston  v»  Babbington,  1  Bro.  P.C. 
71.  Tomlifts*  ed.. 

Orchard,  Wright  v.  Wheatley.  Cro.  Eliz.  854. 

Rectory  pf  B.  and  a  certain  place  there  called  the  Vestiy, 
3  Lev.  96,  97.  Hutchinson  v.  Puller,  adjudged  on  error  in 
the  exchequer  chamber,  and  recognised  in  2  Lord  Raym. 
147L 

Stable,  1  Lev.  58. 

By  virtue  of  the  stat.  32  H.  8.  c.  7.  «.  7.  an  ejectment 
will  lie  for  tithes.  Priest  v.  Wood,  Cro.  Car.  301. 

,  There  is  a  case  in  9  Ld.  Raym.  789.  Camell  v.  Clavering, 
ex  relatione  magistri  Cheshyre^  where  it  is  reported  to  have 
been  holden,  in  the.  Court  of  Exchequer,  that  an  ejectment 
would  lie  for  small  tithes. 

Where  an  Ejectment  will  not  lie^ — ^But  an  ejectment  can- 
not be  maintained  for  a 

Clo6e»  11  Rep.  55.  Godb.  53. 

Manor,  without  describing  the  quantity  and  nature  of 
land  therein^  Latch  61.  Lit  Rep.  901.  HetL  146. 
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Messuage  ami  tetfement.  Doc  v.  Plowman,  1  East's  R.  441. 
(9)  Messuage  garden  and  leneme^$,  Gpodtitle  Y.  Walton^ 
5tr,834. 

Messuage' or  ^atemen/,  Goodright  on  d,  Welch  v.  Floods 
3  Wils.  «3. 

Messuage,  situate  in  Coventry^,  in  the  parishes  of  A.  and 
JEt.  or  one  ^f  them.  Holden  bad  for  uncertainty,  after  ver« 
diet,  and  that  the  words,  **  or  one  of  tbeu(i,"  could  not  be 
rejected. 

De  peci&  terrae.  Moor,  702.  pi.  976. 

.    De  castro,  villa  et  terris,  Yelv.  118. 

Ejectnaent  wilt  not  lie  for  things  that  lie  merely  in  grant, 
which  are  not  in  their  pature  capable  of  being  delivered  ii| 
execution,  as  an  advowson,  common  in  gross,  Cro.  Jac.  143. 

An  ejectment  will  not  lie  for  a  piscbary,  Cro.  Jac  14tiw 
Cro.  Car.  49^  8  Mod.  277. '  1  Brownl.  14£.  contra  per  Ash«> 
buat  J;  1  T.  R.  361. 

Nor  pro  quodam  rivulo  sive  aquae  cursu^  called  D.  Yelv, 
143.  nor  for  Pannage,  1  Lev.  912. 


ly.    Jn  ^hat  Cases  an  Entry  must  be  made  oh  ih^ 
Jjan4  h^ore  Ejectment  brought. 

Ik  some  cases  before  an  ejectment  can  be  brought,  sonu^ 
previous  steps  must  be  taken,  in  order  to  .entitle  the  plain** 
tiff  to  the  action;  as  ah  entry  must  be  made  on  the  lands  in 
question,  or  notice  to  quit  pQust  be  given,  &c.  Under  what 
circumstances  these  proceedings  will  be  necessary,  will  ap* 
pear  from  the  follow ing  remarks: 

An  actual  entry  is  necessary,  to  avoid  a  fine  levied  with 
proclamations,  according  to.the  stat.  4  H.  7*  c;24.;  and  an 
ejectment  cannot  be  brought  until  such  entry  has  been 
made^    And  by  stat  4  Ann,  c.  16.  s,  16.  the  .le^ction  must 

n  Ooodrigbt  d.  GriHin,  r.  Fawsoo,  7    o  Berringlon  r.  Parkhurst,  Str.  lOSfi. 

Mod:  457.  8TO.  edit  l  Barn.  150.        CompereV.  Hkka,7T.R.727. 
-».C. 


^p)  But  after  verdict  th^  court  will  give  leave  (even  pendiu^  1^ 
ruTe  to  arrest  the  judgment  on  this  ground)  to  enter  the  verdict  ao 
cording  to  the  judge's  notes  for  the  messuage  only.  Goodtitle 
a.  Wright  V.  Olway,  8  East,  ?57^ 


eiO  JEJECtMENT, 

Jie  commencied  within  ^ie  year  next  after  tli^  makitig  Such 
itntry,  and  pnwc^Dcited  with  ^fiecL 

N.  The  plaintiff  must  lay  his  demise  on  a  day  subsequent 
to  the  day  of  the  eott^^. 

But  an  actual  entry  is  not  necessary  to  avofd  a  line  at 
cfMnmon  law.  without  predatnatioHs^ ;  tt&r  a  fm^  with  pro- 
damations,  if  all  the  procl^i^ations  were  not  ihade  at  tfa\e 
time  when  the  <^tmtent  was  brougki^;  vlot  to  Thdinftaiii^ 
an  ejectment  on  a  claus'e  of  jre-entry  for  non-payment  dT 
lent'  (10). 

Where  tenant  for  life  levies  a  fine  w4th  proctamations, 
although  it  4s  not  «iny  bar  to  those  in  remiiinder»  yet  a  re« 
taiainder  man  must  make  an  actual  en  try  ^  in  order  to  aVoid 
it,  before  he  can  maintain  ejectmenl\ 

An  entry  upon  an  estate  generally,  is  an  entry  for  the 
whole* ;  if  it  be  for  less.  It  should  be  so  defined  at  the  time^ 

In  a  case,  where  a  party  had  a  right  of  t^ntry  upbu  ctrndi^ 
tion  broken'i  and  a  stranger  entered,  aud  afterwards  the 

I')laintiff  assented  to  such  entry,  and  brought  ^n  ^iectmeuit 
aying  the  demise  after  the  assent,  it  was  holden  suificient* 

Where  an  ejectment  is  brought  by  a  corporation  aggre- 
gate, they  must  execute  a  letter  of  attorney  to  some  person, 
empowering  him  to  enter  on  the  land ;  but  a  verbal  notiea 
to  quit  giyen  by  the  steward  of  a  corpofatioil  is  sufficient^ 

Where  lands  are  in  the  possession  of*  i  Ireofeiver*,  under 
an  appointment  of  the  Court  of  Chancery,  an  ejectment 
cannot  be  brought  for  the  reco^^  of  such  latid^.  Without 
leaTe  of  the  <:ottf  t.  ^ 

p  9  Str.  1086. 7  T.  R.  797.  •  Goodright  v.  Cntor,  Dong^.  477. 

q  Jenkins  od  d.  Harris  and  ^'ife  t.  t  Compare  v.  Hicks,  7  T.  R.  433.  73f . 

Pricbard,  9  WWi.  45.  li  Per  Lord  KMiyou  C.  J.  3  T.  R.  170. 

r  Doe  d.  Dttd(et  aud  Ladbrooke  t.  u  FitehetT.  Adams,  Sir.  1139. 

Wattfl^  9  Eaat,  17.  in  which  Tapner  y  Roe  d.  Dean  and  Ch.  of  Rochester 

d.  Peekham  v.  Merlott,  WiHes,  177.  t.  Pierce,  0  Cdmt^.  ^'  P-  C.  96. 

i|as  overruled.  t  Angel  ▼.  Smith,  L.  I.  H.  Feh,  1S0«* 

£Ad«ft  C.  10  Vet.  j«m»  33&. 


'  (10)  "  To  avoid  a  fin^  [i.  ••  a  j3d6  with  groclamatians^  where 
all  the  proclamations  have  been  made  at  the  time  when  the  eject** 
meot  18  brought}  there  must  be  an  actual  entry.  In  all  other 
casesy  the  confession  of  lease*  entry,  and  oastefyis  sufficient."  Per 
Loid  Mansfield  C.  J.  in  Oate?  cf.  Wigfall  v.  Brydon,  3  jpurr.  1897^ 
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V.  In  what  Cases  a  Notice  tofuk  mwt  h0  given  h^9re 
Ejeictment  brmght. — Reguuites  4ff  N^tice^-'^ 
Jf  aver  of  Ifotiee, — Where  Notice  is  mU  reqmredp 

The  old  tenancy  at  will  being  attended  with  many  in- 
conveniences^  the  inclination  of  tne  courts  has  of  late  been 
against  the  construing  demiseSy  where  there  is  ^ot  any  cer- 
tain term  mentioned^  to  be  tenancies  at  wiU ;  and  it  has 
been  consid^ed  as  -more  advantageous  to  the  parties,  that 
such  demises  should  be  construed  to  be  tenancies  from  year 
to  year,  so  long  as  it  shfdl  please  j^otb  purtjas ;  in  which  case 
one  party  caonot  det^rmixie  th^  tcQancy^  without  giving  % 
leasQUftble  notice  to  quit  to  (;be  othef ;  wi^  re^^pect  to  which 
it  may  be  laid  down  as  a  general  rule,  that  half  a  year's  (11) 
notice*,  expiring  wi^h  the  year  of  the  tenancy,  is  a  reasooa^ 
ble  noUoe  in  all  cases,  except  where  a  different  period  is 
established,  either  by  express  fgpeeiQent  or  the  custom^  of 
particular  places  (19).  ^ 

If  the  tenant  die,  his  personal  representative,  having  the 
same  interest  in  the  land  which  the  tenant  had,  will  be  en- 
titled to  the  same  notice;  that  is,  half  a  year's  notice  end« 
ing  with  the  yearS  So  if  an  infant  becomes  entitled  to  the 
reversion  of  lands  leased  to  a  tenant  from  year  to  year,  he 
cannot  maintain  an  ejectment,  unless  he  has  given  the  ten 
napt  a  proper  notioe  to  quit'. 

There  is  not  any  distinction  between  bouses  and  lend,  id 
this  respect*    Half  a  year's  notice  to  quit,  ending  with  the 

s  13  H.  8. 15.  b.  c  Hm  4.  SbMC  r.  Forter,  «  T.  R.  is. 

b  Roe  d.  Brown  v.  WilkiDSoii,  Hars*  f^  alta  3  Wili.  9$.  aail  I^wnnra 

k  But.  Co.  Litt.  «70  b.  n.  1.  Roe  d.  J.  in  R.  v.  Stone,  6T.  R.  998. 

Henderson  r.  Cbaroock,  Peake'i  N.  d  Mftddou  r.  VVbite,  d  T.  R.  159. 

P-  C.  4, 6. 


^^""•"■™^^"— ■•■— »^»".— — ^"■•■i*^— ••••F'.*'— •-»*w~r"^F'»^«*— % 


(11)  By  \egfl\  coQipalatioin  half  a  yeaf  ooiitains  las  days;  fox 
tibf  odd  hours  are  rejected.  1  Inat.  135«  b.  But  a  notice  served 
oa  the  28th  of  September  to  quit  on  the  25th  of  March,  although 
the  period  contain  only  179  days,  has  been  holden  to  be  a  good  no- 
tice* Doe  d.  Harrop  v.  Green,  4  Esp.  N.  P.  C.  199.  And  Loid 
Ellcnborough  in  the  same  case  said,  that  a  notice  on  the  29th  of 
September  to  quit  at  Lady-day  following  had  been  holden  good. 

(12)  By  the  custom  of  London^  a  tenant  at  will,  under  40^.  rent, 
shall  not  be  turned  out  without  a  quarter's  warnm^.  Dethik  %^ 
Smnders^  3  Sidf.  20,    See  also  Tyley  v.  Seed>  Skin.  649. 
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year  of  the  tenancy,  must  be  given  in  both  cases^*  Neither 
Mrill  the  circumstance  of  the  rent  being  reserved  quarterly 
vary  the  case,  if  the  tenancy  be  from  year  to  yeai^  (i3]«  So 
if  an  house  be  let/rom  year  to  year,  to  quit  at  a  quarter's  no* 
tice,  the  notice  must  he  given  to  quit  at  the  end  bf  a  quar- 
ter expiring  with  a  y^ar  of  the  tenancy'.  But  if  the  demise 
be  for  one  year  only,  and  then  to  continue  tenant  afterwards, 
and  to  quit  at  a  quarter's  notice,  a  quarter's  notice  ending 
*at  any  time  will  be  suQicienl\ 

A  demise, "  not  for  one  year  only,  but  from  year  to  year," 
inures  as  a  demise  for  two  years  at  least;  and,  con^uently, 
the  tenant  cannot  be  ejected  after  a  notice  to  quit  at  the  ex* 
piration  of  the  first  year^. 

But  where  furnished  apartments  were  taken*^  **for  12 
monihs  certain,  and  six  months  notice  afterwards,**  it  was 
contended,  that  the  defendant^  under  the  above  taking,  was 
not  at  liberty  to  quit  till  six  months'  notice  had  been  given 
after  the  expiration  of  the  first  year ;  but  Lord  Ellenbo^ 
rough  was  clearly  of  opinion,  that  the  defendant  was  only 
bound  to  remain  the  12  months  certain,  and  that  he  was  at 
liberty  to  quit  at  the  end  of  that  period,  by  giviog  six 
months'  previous  notice.  His  lordship  laid  considerable 
atress  ypon  the  word  certain,  applied  to  the  first  twelve 
months,  which  shewed  that  every  thing  afterwards  was  »»• 
certain,  and  depended  on  the  notice.  , . 

If  a  lessee,  after  the  expiration  of  the  lease,  holds  oveiv 
and  pays  rent,  the  law  presumes  an  agreement  between  the 
parties,  that  the  tenant  shall  continue  the  possession  |iccord<« 
ing  to  the  terms  of  the  original  demise,  as  far  as  those  terms, 
are  consistent  with  a  tenancy  from  year  to  year;  in  whictv 
case,  if  the  landlord  means  to  determine  the  tenancy,  be 
must  give  the  tenant  half  a  years'  notice  to  quit,  corres«' 
ponding  with  the  time  of  the  original  taking.  In  this  case"^ 
the  tenancy  frqmyear  to  year  commencea  at  the  same  time 
when  the  lease  began^  and  if  the  tenant  assign  the  pre* 
mises,  the  assignee  will  be  tenant  from  year  to  year  from 

e  Rigbt  T.  Darby,  1  T.  R.  162.  i  Deno  ▼.  Cartwri^bt,  4  East,  31. 

f  Shirley  ▼.  N^wmaii,  l  £sp.  N.  P.C  k  Thompeouv.  Maberly,  si  Camp.  IT. 

tt67.  Keoyon  C.  J.  P.  C.  573. 

g  Doe  d.  Pitcher  ▼.  Donovan,  9  C«i^i^  1  poe  d.  Castleion,  v.  Samuel,  5 

N.  P.  C.  7S.  1  Taunt.  5i5.  S.  C.  N.  P.  C.  173. 
ll  Per  Cbambre  J.  S.  C. 


(13)  But  where  a  house  is  taken  by  the  month,  a  month's  no- 
tice will  be  sufficient*    J>oe''().  Parry  v.  HazeU>  1  Esp^  Na  P«€, 

9in 
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tbe  same  time,  and  notice  to  quit  must  be  given  accord- 
ingly :  e.  g.  if  tbe  original  term  began  from  Michaelmas,  tbe. 
notice  must  be  to  quit  at  Michaelmas. 

The  receipt  of  rent  is  evidence  to  be  left  to  a  jury  that  a 
tenancy  v^as  subsisting  during  the  period  for  which  that 
rent  was  paid ;  and  if  no  other  tenancy  appear,  the  pre- 
samption  is,  that  that  tenancy  was  from  year  to  year. 

A.,  being- tenant  for  life",  with  remainder  to  the  lessor  of 
the  plaintiff  in  fee,  on  22d  June,  1785,  demised  to  defend- 
ant tor  twentVfOne  years,  to  commence  from  old  Lady  Day 
then  past.  On  30th  September,  1785,  A.  died;  defendant 
continued  in  possession,  and  paid  rent  to' tbe  lessor  of  the 
plaintifi*  for  two  years,  on  old  Lady  Day  and  old  Michael- 
mas Day;  before  old  Michaelmas  Day,  1787,  lessor  of 
plaintiff  gave  defendant  notice  to  quit  on  old  Lady  Dav 
then  next.  Adjudged,  per  cur.,  that  the  notice  was  good, 
on  the  ground,  that  payment  of  rent  On  the  5th  of  April  was 
evidence  of  an  agreement  for  a  tenancy  from  year  to  year 
to  bold  from  that  day;  although  it  was  objected,  that*  the 
interest  of  the  tenant  for  life  having  expired  on  the  SOth  of 
September,  the  notice  ought  to  have  been  to  quit  at  the  end 
of  the  year  from  that  time. 

In  January,  1790,  A.*  let  a  farm  to  defendant  foi*  seven 
years  by  parol.  Defendant  was  to  enter  at  old  Lady  Day. 
on  the  land,  and  on  the  house  on  the  95th  of  May,  and  he 
was  to  quit  at  Candlemas.  On  the  22d  of  September,  1792, 
a  notice  to  quit  at  Lady  Day  next  was  served  on  defendant. 
The  court  held,  that  this  notice  was  improper,  Lord  Ken- 
yon  C.  J.  observing,  that  though  the  agreement  be  void  by 
the  statute  of  frauds,  as  to  the  duration  of  the  lease,  yet  it 
must  regulate  the  terms,  on  which  the  tenancy  subsisted, 
in  other  respects,  i.  e.  as  to  the  rent,  the  time  of  year  when 
the  tenant  was  to  quit^  &c.  The  agreement  was,  that  de- 
fendant should  quit  at  Candlemas.  If  the  lessor,  therefore, 
chose  to  determine  the  tenancy  before  the  expiration  of  the 
seven  years,  he  could  put  an  end  to  it  at  Candlemas  only. 

Where  the  in-coming  tenant  enters  upon  different  parts 
of  the  demised  premises^  at  different  times,  half  a  yearns  no* 
tke  to  quit,  with  reference  to  the  substantial  time  of  entry, 
that  is,  with  reference  to  the  •original  time  of  entry  on  the 
substantial  part  of  the  premises  demised  (14)  is  sufficient,  the 
whole  being  demised  at  one  entire  rent 

m Doc d.  Jordan  t.  Ward,  i  H.  Bl.  97^    o  D«e  ▼  Spence,  6  Cast,  120.    Doer. 
D  Hot  d.  Rifge  ▼.  Betl,  5  T.  R.  471.  Watkins,  7  East,  55 1 . 


(U)  It  is  not  necessary,  that  the  notice  to  quit  should  be  given 


Ejectintttoti    Oh  tVe  5th  <rf*  Octdber,   17%^,'  plaintiff* 
agreed  to  let  to  ciMhidMt  aflrrtdr,  to  hold  the  arable  land 
from  the  13th  of  FebrOarj^  tbet/ne^,  the  pasture  from  the' 
6kh  of  April;  aod  the  nrebdow  from  the  l^th  of  May,  for 
a^renyeats;  at  ayeafty  r^fit;  payable  at  MiehaelmaB  aiid^ 
Lady  Diy » the  fint  payiiseDt  tc^  be  imde  at  Michaelmas  then  '- 
next;  and  the  defendant  to  have  a  way^going  crop  of  three 
piurta  of  the  arable  land  after  the  expiration  oC  the  term, 
p.aying  so  much  per  acre.    On  Uie  dOth  of  September,  1777»' 
the  plaintiff  gave  the  defendant  notice  to  quit  the  arable 
land- oti  the  13th  of  February  next,  the  pasture  on  the  5th 
of  Aprily  and  the  meadow  on  the  ISth  of  May ;  a  question 
arose,  whether  this  notice  was  ButBcient  to  entitle  theplaln* 
tiff  to  recover  the  whole  or  any  part  of  the  premises,  the 
defendants- counsel  having  objected,  that  the  notice  to  quit 
ought  to  have  been  given  od  the  13th  of  August,  viz.  half  a. 
yfar  previously  to  the  13th  of  February,  from  which  time 
the  arable  ground  was  holden ;  it  was  resolved  by  three 
justices  (absente  de  Grey  €•  J.)  that  the  notice  to  quit  was 
sufficient;  that  the  true  construction  of  the  agreenfieut  was, 
that  it  was  a  holding  from  Lady  Day  to  Lady  Day,  the  rent 
being  payable  at  Michaelmas  and  Lady  Day;  and  thojugh 
part  of  the  farm  was  to  be  entered  on  and  quitted  at  oid> 
Candlemas,  and  the  other  not  until  old' May  I^ay;  yet  the 
custom  of  most  countries  would  have  directed  the  same  in 
a  taking  from  old  Lady  Day :  that  in  the  present  case^  any 
inconvenience,  which  the  tenant  might  suffer,  was  obviated 
by  that  part  of  the  agreement,  which  provided  for  bis  hav« 
ing  a  way-going  crop. 

The  rule  of  constmetionlaid  down  in  the  preceding  case 
of  Doe  V.  Snowdoo,  was^  recognised  and  adopted  in  Doe  ▼• 
Spence'^,  6  East,  180.,  where,  under  an  agreement  by  a  te« 
Dant  of  a  farm^  to  enter  on  the  tillage  land  at  Candlemas, 
and  on  the  liouse  and  other  premises  at  Lady  Day  follow*-' 
ing;  and  that,  when  he  left  the  farm,  he  should  quit  the 
same  according  to  the  times  of  entry  as  aforesaid,  and  the 

p  Doefl.Dagg«tT.  Siiowdon,  9BI.R.    q  Reco^iedin  Doe  ▼.  Watkini,  7 
18S4*  £Mt,  651. 


vi\th  refet«nce  to  the  time  of  entry  on  the  other  parts,  which  are 
only  auxiliary  to  the  principal  subject  of  the  demise.  Neither 
is  it  necessary,  that  separate  notices  to  quit  the  other  parts  shoatd 
be  ^ven,  where  all  the  parts  are  demised  as  one  eottre  thing*  One 
notice,  given  in  conformity  with  the  rule  laid  down  in  the  tesci^  is 
iuSicient. 
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itpty  wt(icbw2^.aii  entire  rent  for  all  the  ppreihises  demised^ 
was  reserved  half  y^tflyatMicbaelmasiasidLadyiDayv;  it  was: 
hold  w,  th^  a  noticie.  to  qui  t»  deliirered  half  a  year  before  Lady 
D^y.  bpjL  less  than. half, a. year. before  CaixUemaa,  was  good* 

In  ejectment  for  the  recovery  of*  meBaimgee  and  landB% 
tau  on  a  demise  laid  the  11th  of<  Jtme^.  1806|  it  appeared^ 
that  the  premises  in  question,  in  possession  of  the  defend* 
ants,  consisting  ofdwelUng  houses,  outrbouse^v  milbv  and 
other  maiiAifiicturing  huildio^,  and  a  fewacree  of  nieadovr: 
and  pastnre  land*  and- bleaching  grounds^  together  with  all ' 
water-conrses,  &c  were  holdeD  under^as  written;  agreement* 
for  a  lease,  dated  the  1st  c^  January,  1799^  fdra;  temof  thtrti^^^ . 
fire  years,  tacoraineuce,  as  to  the  meadow  ground  j  from  the 
SMbof  December  then  last  past;  as  to  the  pasture  ground  frc»i . 
the:6Stkof  March  next ;  .and o^  to  thethoimng^  tmilsy  andr^H^^ 
of  the  pr^r^uio^from  the  Isi  of  May  next;  under  one  entile  * 
lent^  viz.  a  yearly  rent  payable  at  Pentecost  and  MaftinmaSp  ^ 
the  first  payment  to  be  made  at  Penfceeost  then  next.    A' 
notice  tei  qoit  was  served  on  tlie  defendants^  oi¥  th&<64ilr  of 
September,  1804,  to  quit  at 'the  expiration  of  the  then  cov^i^ 
rent  year  of  tkeir  holding.    It  was  objected  that  the  notice '. 
was:in8ufficienty  on  the  ground  that  the^ubMantial  thne  of; 
eatry^  was  either  the>  S5th  of  December^  whence  the  first 
hpldiiig,  as  to  the  meadow  ground^  was  to  commence ;  or 
fi^om  Martinmas  preceding,  the  rent  being  reserved  at  Pen-'  • 
tecost,  and  MartinmaS)  and  the  iirst^half  year  being  payable  • 
at  Pentecost.  But 4:he<:ourt  overruled  the.objection,  and  held 
the  notice  to  be  sufficient ;  Grose  J.  observing,  that  it  waa  • 
right  to  adhere  to  the  rule  laid  down  in  Doe  v.- Spence^ 
which'Was  founded  in  good  sense «nd  convenience,  that  the 
half  year's  notice  to  quit  should  be  given  with  referenee  to 
the  substantial  time  of  entry  of  the  tettant,  and  when  that 
was,  must  ^depend  on^what  was  tlie  substantial  partt>f  the 
tiling  demised,  whereon  thetenant  enters..   In  the  present 
case,  tbe.siibslfantial  part  of  the  demise  was*  the  bouse  and 
manufacturing  buildings,  &C.  on  which  the  tenant  was  to 
eateron  the  1st  of  May;  that,  therefore,  was  the  substan- 
tial, day 'of  entry.    Le  Blanc  J.  added,  that  the  substantial 
time  of  entry  was  not, necessarily  to  be  collected  from  the- 
rent  day$,  thpugb  it  happened  iu.the  case  of  Doe  v.  Spence, 
that  the  tenant  entered  on  the  subsiantial  part  of  the  pre* 
mises-OD^  tlie  day  from. which  the  rent  was  reckoned. 

It*  js-a  question  of  fact  for  the  jury  to  decide,  which  is  the 
principal  and  whicli  the  accessorial  subject  of  demise*.— This 

r  Ddc  t.  ^VatktBB  and  anpUirr,  7  Boat,    ■  Doe  on  d.  of  Hcapy  ▼.  Howard,   1 1 
452.  East,49»' 
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bising  found,  the  judge  may  then  determine/  wbethef  tfat 
notice  to  quit  has  been  given  in  due  time. 

Requisites  of  JVbiure.-^With  respect  to  the  notice  to  quit, 
it  may  be  observed,  that  although  a  parol  notice  is  suiBci- 
•ept5,  yet  it  it  more  adviseable  to  give  a  written  notice.  The 
terms  in  vehich  the  notice  is  expressed  should  be  clear  and 
definite,  in  order  to  avoid  any  objection  on  this  ground  at 
the  trial  of  the  ejectment ;  for  it  has  been  holden*,  that  where 
an  irregular  notice  is  given,  it  is  not  incumbent  ou  the  party  - 
served  with  it,  to  make  an  objection  to  it  at  the  time  of  ser-  - 
▼ice;  itissufficienfifheobjecttoitatthetrial.  The  courts,  ' 
however,  seem  to  listen  to  these  objections  with  reluctance, 
and  will,  if  possible,  so  construe  the  notice  as  to  give  effect 
to  it  Hence,  '^  I  desire  you  to  quit,  &c.  or  t  shall  insist  ' 
on  double  rent ;"  has  been  holden  a  eood  notice*.  So  upon 
a  taking  from  old  Michaelmas  to  old  Michaelmas,  a  notice 
to  quit  at  Michaelmas  will  be  sufficients,  at  least  if  it  be 
proved,  that  the  tenancy  commenced  at  old  Michaelmas*. 
So  a  notice  delivered  at  Michaelmas,  1796,  **  to  quit  at  Lady 
Dzy  which  will  be  in  the  year  1795,*'  was  adjudged  to  be  good ; 
for  the  intention  is  clear,  and  the  words,  **  in  the  year  1795," 
nfiay  be  rejected*.  So  a  notice  to  quit  at  the  expiration  of 
the  current  year  of  the  tenancy,  which  shall  expire  next 
after  the  end  of  one  half  year  from  the  date  of  the  notice, 
is  sufficient,  although  no  particular  day  is  mentioned^  It  is; 
however,  essentially  necessary,  that  the  notice  should  be  to 
quit  at  the  expiration  of  the  current  year  of  the  tenancy ; 
that  is,  if  the  defendant  hold  fi-om  Michaelmas,  the  notice 
must  be  given  half  a  year  before  Michaelmas,  to  quit  at 
Michaelmas ;  if  from  Lady  Day,  at  Lady  Day,  &c. ;  for,  if 
a  notice  to  quit  at  Midsummer  be  given  to  a  tenant  holdine 
from  Michaelmas,  or  vice  versd,  it  will  be  insufficient^ ;  and 
a  notice  to  quit  at  a  particular  day  is  notprma/acie  evidence 
of  a  holding  from  that  day'',  though  a  contrary  doctrine 
was  formerly  holden",  unless  it  is  served  personally  on 

t  Per  Ellenborongb  C.J.  in  Doe  d.  borou^rh  C  J.  in  Doe  w,  Brookct, 

Ld.  Macartney  ▼.  Crick,  5  £ap.  N.  9  Camp.  N.  P.  C  8S7.  n. 

P.  C.  197.  a  Doe  d.  D.  of  Bedford  w.  fi^ghiUy, 

u  Oakapple  d.  Green  w,  Copona,  4T.  R«  7  T.  R.  63. 

S6l.    But  ace  Doe  d.  Leiceater,  s  b  9  Eap.  fi,  P.  C  599. 

Taont.  109.  o  Oakapple  d.  Green  f .  Cnposf,  4  T. 

X  Doe  d.  Matthew*  F.  Jackson,  DoQ|f.  '     R.  36l. 

175.  d  9  Camp.  N.  P.  C.  958.  n.  'Doed. 

J.  Per  Heatli  J.  Glonceater  Sum.  Afta.  Ash  t.  Calvert,  i  Camp.  If.  P.  C* 

I8UO.   Woodr.  Land,  it  Ten.  p.  Si4.  388. 


fid  ed.  e  Doe  d.  Poddicombe  v.  Harria,  per 

a  Doe  d.  Hinde  w.  Vince,  9  Carap.  Eyre  Baron,  DonitSnai.  Alt.  1784^ 

N.  P.  C.  9S6.  per  Sr.  A.  Me.  Dc  J  T.  R.  ii>l. 
■aid,  C.  B.  and  S.  P.  per  Ld.  Ellen- 
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the  tenant,  who  makiss  no  objection  at  the  time^    In  a 
case  where  the  notice  (which  was  delivered  on  the  £9th  of 
September)  was  to  quit  on  the  Soth  of  March,  or  the  8th 
day  of  April,  next  ensuing,  defendant  having  objected  to  it 
on  the  ground  that  it  did  not  express  with  sufncient  accuracy 
the  end  of  the  tenancy,  and  th^  time  when  the  defendant  was 
to  quit,  and  that  at  all  events  it  was  incumbent  on  the  lessor 
of  the  plaintiff  to  shew  that  the  defendant's  tenancy  com- 
menced either  on  the  25  th  of  March  or  8th  of  April,  Lord  Ken- 
yon  C.  J.  ruled  the  notice  to  be  sufficient,  and  that  the  onus 
of  proving  the  commencement  of  his  tenancy  lay  on  the  de- 
fendant^*  N.  In  this  case  the  demise  was  laid  on  a  day  subse- 
quent  to  the  8th  of  April*    It  will  be  proper  to  remark,  that 
where  the  tenant,  being  applied  to^by  his  landlord  respecting 
the  commencement  of  his  holding,  informs  him  that  it  began 
on  a  certain  day,  and  the  landlord  gives  the  tenant  a  notice 
to  quit  agreeably  to  the  information  received\-  the  tenant 
will  be  precluded  from  contending  that  his  tenancy  com- 
menced on  a  different  day,  even  though  he  can  prove  that 
the  information  which  he  gave  his  landlord  proceeded  on  a 
mistake,  and  not  from  an  intention  to  deceive. 

•  A  receipt  for  rent  up  to  a  particular  day  is  prim&  facie 
evidence  of  the  commencement  of  the  tenancy  at  that  day*. 

'  It  is  not  essentially  necessary  that  the  notice  should  be 
directed  to  the  defendant*^,  if  the  terms  of  it  shew  thiit  the 
defendant  is  tenant  to  the  plaintiff,  and  if  it  is  proved  to  have 
been  served  on  the  defendant  at  the  proper  time.  Neither 
is  it  necessary  for  a  landlord  to  give  notice  to  any  one  but 
his  own  tenantf,  although  such  tenant  may  have  underlet 
part  of  the  demised  premises.  A,  tenant  from  year  to  year" 
to  B.,  from  Michaelmas,  1801,  underlet  part  of  the  premises 
to  C.  A.  without  receiving  any  regular  notice  to  quit,  from 
B.,  agreed  to  give  him  up  possession  at  Michaelmas,  1810, 
an3  ff.  then  took  possession  of  all  that  A.  had  continued  tq 
occupy;  bat  C  having  before  refused  tb  deliver  his  part, 
was  served  in  the  February  precedini?,  with  a  notice  to  quit 
at  Michaelmas,  1810,  from  B.,  to  whom  he  had  never  paicj . 
rent,  or  otherwise  acknowledged  as  his  immediate  landlord, 
but  had  paid  his  rent  to  A.  up  to  Michaelmas,  1808,  and  had 

f  Doed.  €larg9i  ▼.  Forater,  is  East,  Castletoii  ▼.  Samuel,  5  Eap.N.  P.  C. 

405.  Thomas  v.  Thomas,  s  Camp.  174. 

N.  P.  C.  6*7* .                '   ■               '  k  Doe  d.  Alatthewson  t.  Wrigbtman, 

f  Doe  d.  Matlkawson  r.  Wriphtman,  4  Esp.  N.  P.  C  5. 

4  Esp.  N.  P.  C.  5.  But  see  Doe  v.  1  Roe  ▼.  Wiggs,  9  Boa.  8c  Pull.  N.  P.* 

FOrsterysup.  ••         •                           •  .  930. 

h  Doed.  £yre  v.  Lambly,  3  Esp.  N.  P.  m  Pleasant  d.  Hay  ton  ^{Beuson,  24 

C.635.  East,  234. 
I  Per  EUenborongh  C.  J.  in  Qoe  d. 
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/tendered  hitn'  the  rent  which  had  accroei  fiince  that  tioie^ 
vbich  A.  bad  Moused  to  receive.    B.  brought  an  <gectmettt 
against  C. ;  it  was  nolden»  that  the  notice  waa  inaufficient, 
B.  not  having  given  any  regular  notice  to  A.  his  immediacy 
tenant ;  and  A.  not  having  given  any  such  notice  to  C } 
for  without  one  or  other  of  such  notices,  C/a  interest  in  tba 
{Nirttinderlet  continued.  Lord  Eiieryborough  observed,  **  that 
a  tenancy  from  year  to  year  was  detemaiaable  either  by  a 
regular  notice  to  quit ;  or,  he  might  say,  for  the  purpose  of 
this  case,  by  a  surrender  of  a  part  of  the  premises  in  the 
4iame  of  the  whole:    but   A.   had  not  done  even  that; 
for  he  merely  ceased  to  reside  ^on  tbe  part  which  he  had  re- 
tained in  bis  own  possession,  without  making  a  surrender  in 
the  name  of  the  whole.    But  while  he  was  tenant  from  year 
to  year  of  the  wlioie,  he  tet  off  a  part  to  the  defendant ; 
and  nothing  has  been  done  to  put  an  end  to  the  tenancy  aa 
to  that  part."     Evidence  that  the  notice  was  delivered  and 
explained  to  the  semsntofthe  tenant  at  his  dwelling  house» 
though  such  divelling  house  be  not  situated  on  the  demised 
premises,  is  presumptive  evidence  that  the  notice  came  to 
the  hands  of  the  t^[>ant",  the  servant  not  being  called.    But 
evidence  of  the  notice  having  been  left  at  the  tenant's  house% 
without  farther  pi  oof  of  its  having  been  delivered  to  a  ser- 
vant, who  is  not  called,  or  that  it  came  to  the  tenant's  hands^ 
is  not  sufficient.    Evidence  of  the  notice  being  served  oa 
the  premises!*,  on  one  of  two  joint  tenants,  who  resi<|ed  ou 
the  premises,    is  presumptive  evidence  that   the  notice 
reached  the  other  joint  tenant,  who  resided  elsewhere. 

Waver  of  Notice. — ^Where  a  notice  to  quit  has  been  given* 
tbe  lessor  must  be  careful  not  to  do  any  act  which  may  be 
construed  as  an  aQirmance  of  the  tenancy  and  a  waver  of  the 
notice.  A  distress  for  rent,  which  accrued  after  the  expira- 
tion of  the  time,  at  which,  bv  the  notice,  the  tenant  is  to 
quit,  is  an  acknowledgment  of  tbe  tenancy^ ;  so  is  the  ac- 
ceptance of  rent  so  due' ;  but  it  shall  be  left  to  the  jury  to 
say  whether  the  money  received  were  received  as  rent;  for 
whether  it  shall  be  a  waver  o^  the  notice  depends  on  the  in- 
tention of  the  parties,  which  is  a  matter  of  fact  to  be  left  ta 
the  jury*  (15). 

p  Jofiei  d.  QtHRtlu  r.  Mjmh,  4  T.  R.       «ofl  aiiatlMr,  8  Eip.  K.  V.  C  i§6,, 
464.  S.  P.  Bil^hmoUKh  C.J. 

«  0oe'd.  Bnrmt  w,  Lucas,  5  £«p.  N.  q  Ward  ▼.  WilUngale,  i  H,  Bl.  Sll. 

P.  C.  ]5S.  r  GMdri^  d.  Ckarltr  ▼.  Cardirtt^ 

p  Doc  V.  Watklatftnd  aA»tiMr,7  fiatt,       6T.  R.  ftig. 

55 1 .  Doe  d.  Ld.  Macartocy  ▼.  Crick  a  Doa  t.  Batten,  Cowp.'Wt. 

♦<-*>—      ■  ■  •  I  —■    <l       ^  .         I         I         ■■Ilia     n^a^w^^iMMr^— — .J^^il^i— ^^p^i— — li—— fc— — —     ' 

(1^  la  the  case  of  a  tenaacy  fons  yaar  to  yeair^  if  at  the  expt* 
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j^jeclfnent  for'Tecovering  possesaion  of  a  farm',  tried  be- 
fof^  Lawrence  J*  at  Salop  ^>uin«  A89.  1801*  The  fnrtn 
coosiated  of  lands  of  different  descriptions,  to  be  quitted  at 
difierent  times;  the  arable  on  the  ^dth  of  September,  1800 ; 
the  pasture  and  meadow  on  the  SOth  of  November ;  the 
dwelling  house,  &c«  on  the  Ist  of  May,  1801.  The  lessor,  on 
the  Slat  of  March,  1800,  served  the  defendant  with  a  notice 
to  quit  thie  farm  at  the  several  times  above  stated  ;  and  the 
defendant  not  having  quitted  the  arable  on  the  99th  of 
September,  or  the  meadow  and  pasture  on  the  30th  of  No- 
vember, thfe  lessor  brought  his  ejectment;  pending  which,, 
he  delivered  to  tbe  defendant  another  notice  (16),  dated  the 
SOth  of  March,  1801,  to  quit  the  messuage  and  dwelling 
house,  &c.  together  with  the  lands,  &c.  to  wit,  the  arable 
on  the  29th  of  September,  1801;  the  meadow  and  pasture 
on  the  SOth  of  November,  1801 ;  the  dwelling  iiouse,  kc. 
on  the  1st  of  May,  180«.  It  was  objected  at  the  trial,  that 
the  second  notice  was  a  waver  of  the  first,  being  a  recog- 
nition of  the  tenancy  still  subsisting;  but  the  learned  judge 
overruled  the  objection,  and  a  verdict  was  found  for  plamtiff. 
The  court  (after  argument  on  motion  to  enter  a  nonsuit) 
concurred  in  opinion  with  Lawrence  J.,  observing,  that 
it  bad  been  admitted,  in  the  course  of  the  argument,  that 
if  the  plaintiff  had  not  intended  that  the  second  notice 
•hoi«ld  operate  as  a  waver  of  the  first,  he  might  have  so 
explained  his  intention,  by  adding  that  the  second  notice 
was  to  enable  him  to'  recover  the  premises  at  a  subsequent 
assizes,  if,  by  any  accident  be  should  fail  at  those  then  ensu- 
ing. And,  under  the  circumstances,  the  defendant  must  have 
understood,  that  this  notice  was  given  for  that  purpose; 
and  it  was  not  possible  for  the  defendant  to  suppose,  that 
the  plaintiff  intended  to  wave  the  first  notice,  when  he 
knew  the  plaintiff*  was,  on  the  foundation  of  that  notice^ 
proceeding  by  ejectment  to  turn  him  out  of  the  farm  (17)* 

t  Doe  d.  WilUami  v.  HumplureyB,  9  Eut'ii  R.  937. 

ration  of  the  year,  the  land  lord  conseots  to  accept  another  person 
as  his  tenant,  the  first  teoant  is  thereby  discharged,  although  he  has 
not  given  any  notice  to  quit,  or  made  any  surrender  in  writing  of 
his  interest.     Sparrow  v.  Hawkes,  2  Esp.  N*  P.  C.  505* 

(16)  The  second  notice  was  copied  verbatim  from  the  firgt^ 
with  the  alteration  only  of  the  dates  ;  and  the  reason  sug^^ted  at 
the  bar,  wliy  it  was  given,  wa8,.^|M|cause  the  person  who  was  tp 
prove  the  senricf:  of  the  first  notice  was  dangerously  ill»  aud  it  wa^ 
apprehended,  that  the  lessor  would  not  be  able  to  prove  the  noticKw 

(17)  In  Messenger  v.  Armstrong,  1  T«  R.  53.  Which  waa  m| 
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-  Where  rent  is  usually  paid  at  a  banker*s»  if  the  banker, 
without  any  epecial  authority,  receives  rent  accruing  after 
expiration  of  notice  to  quit,  it  will  not  operate  as  a  wavei*. 

And  here  it  may  be  proper  to  take  notice  of  a  doctrine 
analogous  to  the  subject  of  the  preceding  remarks,  viz,  that 
acceptance*  of,*or  a  distress^  for,  rent  due  after  condition 
broken,  with  notice  of  the  breach,  is  a  waver  of  the  for* 
feiture. 

Ejectment,  by'a  landlord,  against  his  tenant*,  on  a  pro^ 
viso  for  re-entry  for  non-pavment  of  rent  arrear :  it  appeared^ 
that  the  lessor  had  brought  covenant  for  half  a  years  rent^ 
due  on  a  day  subsequent  to  the  day  of  the  demise  laid  in  the 
declaration  in  ejectment,  and  a  rule  bad  been  obtained  to  pay 
the  rent  arrear  into  court  io  that  action ;  it  was  holden,  that 
the  plaintiif  had  ^vmved  the  right  of  entry  for  the  forfeiture; 
because,  by  bringing  the  action  of  covenant  on  the  lease^ 
{le  admitted  the  defendant  to  be'  tenant  in  possession  by 
virtue  of  the  lease ;  and  the  tenant  having  brought  the 
money  into  court  was  equivalent  to  acceptance.  The  law 
will  always  incline  against  forfeitures,  as  courts  of  equity 
relieve  afl:ainst  them. 

.  But  acceptance  of  rent,  without  notice  of  forfeiture^  will 
not  amount  to  a  waver*. 

'  A  landlord  ot  premises,  about  to  sell  them,  gave  his  te- 
tiant  notice  to  quit,  op  the  11th  of.  October,  lS)6,  but  pro- 
mised him  not  to  turn  him  out^  unless  they  were  sold ;  and 

m  Doe  T.  Calrert,  3  Camp.  N.  P.  C.  z  R«e  d.  Crompton  ▼.  Miosbal,  B.  R. 
.   387.  .  E.  p3,G.  <2.  Bull.  N.  P.  g6.  and  MSS. 

X  Goodright    d.    Walter   v.  Davids,  a  G region  v.  Harrison,  2  T.  R.  435. 

Co\*p.  803.  b  Whiteacre  d.  Boult  V.  Symvads,   19 
y  Adm.  Greetrs  casc^  Cro.  Eliz.  3.  East,  13. 


action  for  double  rent,  it  appeared  that  tha  defendant  was  tenant 
to  the  plaintiff,  under  a  demise  for  three  j'earsr,  from  Whitsuntide. 
1781.  Two  months  previously  to  Whitsuntide,  1784,  plaintiff 
ffave  the  defendant  notice  to  quit  at  that  time.  Afttr  the  expira- 
tion of  this  notice,  viz.  on  the  3d  of  June,  1784,  the  plaintifiT^ave 
the  defendnnt  another  notice  to  quit  at  the  Martinmas  following, 
or  to  pay  double  rent.  It  was  contended,  that  the  first  notice  was 
craved  by  ihe  svcoiid ;  but  the  objection  was  overruled  ;  Ld.  Mans- 
ffeld  C.  J.  observing,  that  where  a  terra  is  to  end  on  ti  precise 
day,  there  is  not  any  occasion  for  a  notice  to  quit ;  that  here  it 
ended  at  Whitsuntide ;  that  tile  meaning  of  the  first  notice  was, 
that  if  the  tenant  did  not  quit,  the  landlord  woiild  insist  on  double 
tent ;  and  the  second  notice  only  expressed  whftt  was  meant  by  the 
lirst. 
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not  being  sold  till  February,  1807,  the  tenant  refused  on 
demand  to  deliver  up  possession ;  and  on  ejectment  brought, 
laying  the  deniise  on  the  19th  of  October,  1806,  it  was 
bolden,  tb^t  the  promise^  which  was  performed,  was  no 
waver  of  the  notice,  nor  operated  as  a  licence  to  be  on  the 
premises  otherwise  than  subject  to  the  landlord's  right  of 
acting  on  such  notice,  if  necessary ;  and,  Uierefore,  that  the 
tenant,  not  having  delivered  up  possession  on  demand,  after 
a  sale,  was  a  trespasser  from  the  expiration  of  the  notice  to 
^uit. 

Acceptance  of  rent,  as  rent  by  m  remainder  man,  will 
not  amount  to  a  confirmation  of  a  lease  void  as  against  hini^ ; 
but  it  is  an  admission  of  a  tienaucy  froni  year  to  year,  and 
tbe  lessee  will  thereby  be  entitled  to.half  a  year's  notice  to 
quit*.  '  . 

'  In  order  to  raise  an  implied  tenancy*  from  the  receipt  of 
rent,  it  must  appear  that  the  rent  was  paid  and  received,  as 
between  landlord  and  tenant,  so  as  to  raise  a  presumption  of 
an  agreement  for  a  tenancy  from  year  to  year,  and  not  as  in 
the  case  of  a  conventionary  rent,  where  the  payment  is 
made  with  reference  to  a  supposed  tenancy  of  another  kind. 

Where,  however,  tenant  in  tail^  had  received  an  ancient 
rent  of  1/.  18^.  6d,  from  the  lessee  in  possession,  under  a 
void  lease,  granted  by  tenant  for  life  under  a  power,  the 
rack  rent  value  of  which  was  30/.  a-year,  it  was.holden,  that 
such  tenant  in  tail  could  not  piaintain  an  ejectment  laying 
bis  demise  on  a  day  before  the  delivery  of  the  declaration, 
without  giving  the  lessee  some  notice  to  quit,  so  as  to  make 
him  a  trespasser  at  the  time  of  the  actioh  brought,  after 
such  recognition  of  a  lawful  possession,  if  not  as  tenant 
from  year  to  year,  at  least  as  tenant  at  will. 

An  indenture  of  lease  contained  a  general  covenant  to  re- 
pair, and  a  further  covenant  that  the  tenant  should  witliiin 
three  months  after  notice,  repair  all  defects,  of  which  notice 
had  been  given-  The  lease  contained  the  usual  clause  of  re- 
entry.— ^It  was  holden'  that  the  landlord,  who  had  sensed 
a  notice  to  repair,  might  maintain  ejectment,  before  the  ex-* 
piration  of  tbe  three  months,  for  a  breach  of  the  general  co- 
venant to  repair;  for  the  notice  was  not  any  waver  of  the 
forfeiture. 

Where  Notice  to  quit  is  not  required.-^The  doctrine  relative 

« 

c  Doug.  51.  Cowp.  <201.  4Sn,  4  Deon  d.  BruDe  ▼.  Rawlini,  10  East, 

<]  Doe  d.  AlarUn  v.  Watts,  7  T.  R.  83.        261. 

e  Bight  T.  Bawden,  3  East,  260,  See    g  Roe  d.  Goatly  v.  Paine,  2  Gump.  N« 

also  loEast,  189,  9.  Doev.Quigrey/  '    P.  C.  520.*  *    * 

a  Camp.  N.  P.  C.  505, 
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to  notices  to  qait  in  only  applicable  to  diose  tenanciea^ 
where  the  time  of  quitting  is  not  agreed  upon  between  ttte 
parties ;  for,  where  a  lease  is  determinable  on  a  certain  event, 
or  at  a  fixed  time,  it  js  not  necessary  to  give  such  notice, 
both  parties  being  apprised  of  the  determination  of  the  term 
(18).  Neither  is  such  notice  necessary  in  a  case  where  the 
possession  is  adverse'*,  or  where  the  relatibn  of  landlord  and 
tenant  does  not  subsist;  e.g.  if  the  tenant  has  attorned  to 
some  other  person,  or  done  some  other  jet-disclaiming  te 
bold  as  tenant  to  the  landlord'.  But  if  the  acts  done  by  the 
tenant  do  not  amount  to  a  disavowal  of  a  landlord's  title, 
then  the  tenant  is  entitled  to  notice. 

A  mortgagor  in  possession,  being  only  tenant  by  suffer- 
ance, is  not  entitled  to  a  notice  to  quit ;  and  consequentljr 
if  a  mortgagor  lets  another  person  into  possession,  as  tenant 
from  year  to  year,  such  tenant  is  not  entitled  to  a  notice  to 
quit  either  from  the  mortgagee^,  or  bis.  assignee';  and  thi# 
rule  holds,  although  the  tenant  has  been  let  into  possessiott 
before  the  assignment  of  the  mortgage. 

A.  agreed  to  demise  a  house  to  B»,  during  the  joint  liveft 
of  A.  and  B.;  B.  entered  in  pursuance  of  the  agreement, 
and  before  any  lease  was  executed,  died*^;  after  which  B.'8 
executor  took  possession  of  the  house;  it  was  holden,  that 
A.  might  maintain  ejectment  against  the  executor,  wtthoui 
a  notice  to  quit;  because  the  death  of  B.  determined  his  inr 
terest,  and  consequently  there  was  not  any  interest  vested 
in  the  executor* 

Where  a  person  obtains  possession  of  a  house  without  the 
privity  of  the  landlord,  and  afterwards  a  negociation  takei^ 
place  for  a  lease,  upon  the  terms  of  which  the  parties  even^ 
tually  differ,  a  notice  to  quit  is  not  necessary".    So  where  » 

li  Doe  ▼.  WiITiamB,  Cowp.  699.  I  Tlninder  d.  Weaver  v.  Belclicr,  a 

i  Tkrogmbrton  w.  Wbelpdale,  H.  9G.        East,  448. 

9.  Bmi.  N.  P.  9G.  Doe  r.  PaHaili>    m  Doe  d.  BroonfieldF.  Saith,  6  East, 

Peake's  N.  P.  C.  196.  530.. 

k  Keech  v.  Hall,  Doag.  9t.  n  Doc  d  Koight  r.  Quigfey,  9  Campi 

N.  P.  C.  505. 

M      I       ■  -  "       •  —~ -^ -     ~  -  ^ ~ ~  "I  T 

(IS)  *^  If  there  be  a  lease  for  a  year,  and  by  consent  of  both  par- 
ties, the  tenant  continaein  possession  aflerwardsr,  the  law  implies  a 
tacit  renovation  of  the  contract.  They  are  supposed  to  have  re* 
newed  the  old  agreementt  which  was  to  bold  for  a  year.  But  then 
it  is  necessary,  for  the  sake  of  convenience,  that,  if  either  party 
ahonid  be  inclined  to  chanee  his  mind,  be  shoald  give  the  other, 
half  a  year's  notice  before  the  expiration  of  the  next  or  any  follow* 
iog  year/*  Per  Ld»  Mansfield  C.  J.  in  Right  v.  Darby,  1  T.  R. 
169. 
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person  evfters  under  an  agreement  for  a  lease,  without  a  8ti« 
pulation  thai  in  case  a  lease  is  not  executed  he  shall  hold  for 
one  year  ceftain,  if  a  lease  be  tendered  to  the  occupier  and 
be  refuses  to  execute  it»  the  lessor  luay  eject  him  without 
any  notice  to  quit^.  But  where  the  lessor  of  the  plaintiff 
bad  pat  the  defendant  into  possession  under  an  agreement 
for  the  purchase  of  the  land,  it  was  holden^  that  he  could 
not  without  a  demand  of  the  possession  again,  and  a  refusal 
by  the  defendant,  or  some  wrongful  act  by  him  to  determina 
his  lawful  possession,  treat  the  defendant  as  a  wrong-doei 
and  a  trespasser,  as  be  assumed  to  do  by  his  declaration  in 
ejectment.  The  defendant's  confession  of  a  lease  from  the 
lessor  to  the  platntiff,  under  the  common  rule,  is  not  suiHcU 
ent  to  determine  the  possession;  for  the  i^ule  is  only  entered 
iiito  after  the  delivery  of  the  declaration  in  ejectment,  and 
can  never  prove  that  the  defendant  was  a  trespasser  before 
ibat  time. 


VI.  Of  the  Mode  of  proceeding  in  Ejectment^  and 

herein  of  the  Declaration. 

Thb  mode  of  proceeding  in  the  action  of  ejectment  novir 
in  use,  is  not,  as  in  other  actions,  by  suing  out  a  writ;  but 
A.,  the  party  claiming  title,  before  the  essoign  day  of  the 
term,  serves  a  copy  of  a  declaration,  with  a  notice  sub^ 
scribed,  upon  B.  the  tenant  in  possession  of  the  lands 
or  tenements;  or,  if  there  be 'several  tenants,  on  each"!  of 
them. 

'  The  declaration  states  that  A.  on  a  certain  dav»  (that  is, 
some  day  after  A.*s  title  to  the  land,  &c.  accrued),  demised 
to  John  Dofe  two  messuages^  one  hundred  acres  of  land,  &c. 
aituate,  &c.  for  the  term  of  ■  years,  by  virtue  of 

which  demise  the  said  John  Doe  entered  and  was  possessed, 
until  Richard  Roe  afterwards  ejected  him. 

Such  is  the  outline  of  the  declaration^  which  is  for  the 
most  part  a  fiction ;  for,  except  in  a  few  instances,  there 
is  neither  lease,  entry,  nor  ouster;  and  the  parties,  viz.  the 
plaintiff,  and  the  defendant,  the  ejector,  usually  termed  the 
casual  ejector,  are  fictitious  persons.    In  some  respects, 

•  F^r  Curiam,  Hepui  v«  Johntoo,    '  p  RigM  d.  Levis  t.  Beard,  13  JSMt, 
fi  Taunt.  14«»  sio. 

q  BaU.  K.  F.  90. 
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however,  care  and  accuracy  are  necessary  in  framing  thi#' 
declaration;  as,  Ist,  The  venue  must  be  laid  in  the  county 
in  which  the  lands  lie;  for  this  is  a  local  action.  3d,  If 
there  be  several  lessors,  the  demise  stated  in  the  declaratioQ 
must  be  such  as  their  title  will  warrant;  as  if  the  lessors  of 
the  plaintiff  be  joiDt*tenants'  or  parceners  (19),  the  declara- 
tion must  allege  2l  joint  demise;  if  tenants  in  common,  a 
several  demise  by  each  of  their  several  parts*  (90),  In  the 
latter  case  the  declaration  must  contain  as  many  counts  as 
there  are  tenants  in  common  lessors  of  the  plaintiff.  But 
tenants  in  common  may  join  in  a  lease  to  a  third  person, 
and  then  the  declaration  may  state  a  demise  by  such  lessee. 
3d,  The  day,  on  which  the  demise  is  stated  to  have  been 
made,  must  be  some. day  after  the  title  of  the  lessor  of  the 
plaintiff  accrued ;  otherwise  the  plaintiff  will  be  nonsuited ; 
for  not  being  entitled  to  the  possession  he  cannot  make  a 
lease.  Hence,  in  the  case  of  a  fine  levied  with  proclama* 
tions,  where  an  actual  entry  is  necessary  to  complete  the 
lessor's  title,  the  demise  must  be  laid  on  a  day  subsequent  to 
the  entry'.     But  the  surrenderee  oJF  a  copyhold  estate,  after 

r  Bull.  N.  P.  107-  Hei»therlc;y  v.  Wetton,  9  Wils.  93ii. 

«  Majitle  V.  Wollingftoii,  Cro.  Jac.  l66.        S.  P. 

Moor   V.    Thursden,    Show*   343.    t  Berringtoa  v.  Parkhurat,  Str.  10S6. 

(19)  la  an  action  of  €JeetioJirm<ey  a  lea^e  was  made  by  two  par- 
ceners, and  it  was  declared  quod  dimiserunt:  an  exception  was 
laken,  on  the  ground,  that  the  lease  was  the  several  lease  of  each 
of  them  for  her  moiety,  and  holden  good.  Moor,  682.  pi.  939. 
'This  case  was  denied  by  Holt  C.  J.  in  Ld.  Raym.  7^6.  who  ruled, 
that  parceners  might  join  in  ejectment.  Holt's  opinion  is  confirm- 
ed by  a  passage  in  1  Inst.  180.  b.  where  it  is  said,  that  joint-tenants 
must  jointly  implead,  and  jointly  be  impleaded  by  others,  which 
property  is  common  between  them  and  parceners  ;  and  Holt^s  opi- 
nion is  adopted  in  Bu1ler*s  N.  P.  107.  It  is  corroborated  by  the 
following  position  in  1  Rol.  Ah.  878.  pi.  5.  If  two  parcenerii 
ioin  in  a  lease  for  years  by  indenture,  this  is  but  one  lease ;  for  they 
nave  not  several  frank-^teneraeots,  but  shall  join  in  an  assize.  And 
in  Stedman  v.  Bates,  Ld,  Raym.  64.  it  was  holden  that  parceners 
must  join  in  an  avowry  for  rent  arrear. 

(20)  **  Declaration  in  ejectment  was  of  a  joint  demise  of  A,  and 
B.,  and  on  the  evidence  it  appeared  that  they  were  tenants  in  com- 
mon ;  the  plaintiff  foiled/'  M.  3  Jac.  Blackasper*s  case.  Noy.  n. 
4S.  Hal.  MSS.  See  Noy.  13.  cited  in  Harjjrave's  n.  (7)  1  lost.  4.5. 
a.  But  payment  of  rent  to  the  agent  of  A.  B.  C.  is  an  admission 
that  the  party  holds  under  A.  B.  C.  jointly,  and  will  support  a  joint 
demise,  unless  it  be  expressly  proved  that  they  were  entitled  in  a 
different  manner.  Doe  d.  Clarke  arid  others  v.  Grant)  12  E«8t«  221. 
See  also  Doe  v.  Read,  12  East,  57* 
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9iiniUafUey  mity  maintain  an  ejectment  against  the  surren* 
deror,  on  a  demise  laid  on  a  day  between  the  times  of  8ur« 
render  and  admittance ;  because,  as  against  all  persons,  but 
the  lord,  the  title  of  the  surrenderee,  after  admittance,  is 
perfectas  from  the  time  of  the  surrender,  and  shall  relate 
nack  to  \i\  So  in  ejectment  by  an  administrator,  the  de«» 
mise  may  be  laid  on  a  day  after  the  intestate's  death,  but 
before  administration  granted ;  for  the  administration,  when 
l^ranted,'  will  relate  back,  and  shew  the  title  to  have  beea 
m  the  administrator  from  the  death  of  the  intestate*  4th« 
The  demise  may  be  for  any  number  of  years;  this  part  of 
the  declaration  being  a  fiction,  it  will  not  be  any  objection 
that  the  lessor  of  the  plaintiff  had  not  power  to  grant  a 
lerm  of  equal  duration  with  that  alleged*  Hence,  tenant 
from  year  to  year,  may  declare  on  a  demise  for  seven  years\ 
Care  should  be  taken  that  the  term  stated  be  lonff  enoi^h 
to  admit  of  the  plaintiff*^  recovering  possession  oefore  it 
expires  (21).  5th,  If  the  ejectment  be  brought  by  a  corpora- 
tion aggregate^(92),  an  infant,  or  for  tithes*,  the  declaration 
ought  to  state  that  the  demise  was  by  deed ;  and,  in  the 
case  of  the  iufant,  it  ought  to  appear  that  some  rent  was 

V  Hold£ut  ▼.  riapbam,  l  T.  R.  600.  z  Swadling^  y.  Pien,  Cro.  Jac.  6l3i 

X  Doe  V.  Porter,  3  T.  R.  13.  OmisiiioB  cured  by reidict,  Partridn 

y  Carth.  390.    This  omission  witl  be  ▼.  Ball,  Ld.  Raym.  136. 
•  aided  by  verdict.    BalkN.  P.  93. 


(^1)  But  the  courts  have  been  very  liberal  in  permitting  plaiiw 
tiflk  to  amend  in  this  instance.  In  the  case  of  .Power  d.  Boyce 
and  another  v.  Rowe,  (in  Ireland,  Pasch.  1802.)  the  term  expired, 
whilst  the  case  was  depending  in  the  Exchequer  Chamber ;  the 
judgment  having  been  affirmed,  a  motion  was  made  to  enlarge  the 
teroa,  and  the  court  (Lord .  Red esdale  C  assisted  by  the  chief 
justices)  on  the  authority  of  Dickens  v.  Greenvill,  Carth.  3.  and 
V^icars  v.  Haydon,  Cowp.  841.  made  an  order  to  amend  the  re^ 
cord  by  enlarging  the  term.  A  writ  of  error  was  thc^n  sued,  re- 
turnable ill  parliament,  and  updo  the  record  so  amended  tx;ing 
transmitted,  the  plaintiff  in  error  complained,  by  petition,  to  the 
Hou2>eorLordsof  the  amendment  made  by  the  ('ourt  of  Exchequer 
Chamber  us  an  alteration  of  the  record,  and  prayed  a  writ  of  certio? 
rari  to  be  directed  to  the  Court  of  Exchequer  C.  to  transmit  the  re- 
cord in  its  original  form.  Upon  debate,  their  lordships  refused  the 
writ,  holding  the  amendment  to  have  been  properly  made,  and 
finally  affirmed  the  judgments  on  the  merits.  See  Lessee  of  Law- 
lor  V.  Murray,  1  Schoalesand  Lefroy's  Rep.  81.  n.  (a.) 

(22]  A  corporation  aggregate  cannot  make  a  lipase  for  years  with* 
out  deed,  in  respect  of  the  quality  of  the  incorporation.     1  lnst« 
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reserved ;  but  it  is  not  necessary  that  the  deed  tlmuM  6« 
proved\  In  ejectment  for  tithes  the  declamtioii  ougkt  to 
set  forth  the  nature  of  the  titbe\  6tby  With  respect  to  the 
description  of  the  thing  demised,  it  may  be  observed^  ttmt 
regularly  it  ought  to  be  made  with  such  certainty,  that  the 
sheriff  may  knovr,  from  an  inspection  of  the  record,  what  be 
is  to  deliTcr  possession  of.  But  the  strictness  of  this  rule 
lias  been  relaxed  in  many  instances,  ou  the  ground  that  the 
iheriff  is  to  take  his  information  from  the  party  recover* 
ing  (2S).  7tb,  The  ejectment  or  ouster  must  be  stated  to 
bave  been  made  after  the  commencement  of  the  supposed 
lease;  but  it  is  not  necessary,  although  usual,  to  mention 
any  particular  day*.  It  is  sufficient,  if  it  appear  on  the 
face  of  the  declaration,  that  the  ouster  was  idfter  the  termr 
commenced,  and  before  action  brought 

Of  the  Notice  subscribed  to  the  Declaration. — ^To  the  de- 
claration is  subscribed  a  notice  to  the  tenant  in  possession, 
from  the  casual  ejector,  and  subscribed  with  his  name, 
signifying,  that  unless  the  tenant  appear,  &c.  in  the  term 
(24)  next  ensuing  that  in  which  the  declaration  is  served^ 

t  Fnrtey  ▼.  Wpod,  i  Esp.  N.  P.  C.  19S.    b  Ball.  N.  P.  99. 

'   KciiyoB  C»  J*  c  Merrel  t.  Snitli,  Cro.  Jm.  ail. 


(23)  I^ectiofirma  of  30  acres  of  land  in  D.  and  S.  The  de- 
fendant was  found  guilty  of  10  acres,  and  as  to  the  residue,  not 
gailty;  and  itwasmo^ed,  in  arrest  of  jodgcuent,  that  it  is  uncer- 
tain in  which  of  the  Tills  this  land  ley,  and  therefore  no  judgment 
can  be  gpven,  nor  any  execntion*  But  the  objection  was  over- 
ruled ;  and  it  was  adjudged  lor  the  plaintiff;  for  the  sheriff  shaU 
take  his  imformaiion  frmn  the  party  for  what  10  acres  the  verdict' 
Waa.  Portman  v.  Morgan,  Cro.  Eltz.  465.  See  also  to  the  same 
effect,  Cottiagbam  v.  King,  I  Borr.  623.  and  Connor  ▼•  West^ 
4  Burr.  2673. 

(24)  This  18  the  form  of  notice  in  a  country  cause;  but  if  the 
lands  lie  in  London  or  Middlesex,  regularly  the  notice  ought  to 
be  to  appear  on  the  first  day  of  the  term,  whether  the  proceeding 
are  by  bill  or  original.  6y  the  first  day  of  the  term  here  is 
meant  the  first  day  of  full  term.  Although  in  some  cases  the  court 
wrllpennitan  amendment  of  the  notice,  yet  it  is  better  to  observe 
the  mle  here  laid  down ;  for  where  in  ejectment  brought  by  ori- 
ginal in  Middlesex,  the  notice  was  to  appear  on  the  morrow  of  the 
Holy  Trinity^  the  court  set  aside  the  judgment,  which  had  been 
given  on  the  usual  affidavit  against  the  casual  ejector;  observing, 
iiiat  the  notice  was  designed  to  inform  the  lay  gents  of  the  time  of 
appealing;  and  that,  tlierefore,  it  should  be  expressed  in  such 
terms  as  they  might  understand.    Doe  d*  Joynes  v.  Roe,  T.  10 
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ittd  by  rule  of  court,  cause  kiimelf  to  be  made  defeudant»  in 
the  room  of  the  casual  ejector,  he  shall  suffer  judgment  to  be 
entered  against  him,  and  the  tenant  will  be  tqrned  out  of 
possession^  At  the  time  when  the  copy  of  the  declaration 
and  notice  is  delivered  t6  the  tenatit  in  possession,  he^muaC 
be  informed  of  the  nature  of  the  proceeaing,  and  the  notice 
should  be  read  to  him,  or  the  substanceof  it  fully  explained. 
The  delivery  of  the  declaration  and  notice,  accompanied  with 
the  explanation  above-mentioned,  is  called  service  of  a  de« 
claration  in  ejectment. 


YIL  Of  the  Service  of  Declaration. 

TffE  tenant  or  tenants  in  possession  may  be  served  pei^ 
sonally  at  any  place*  But  in  cases  where  tenant  in  posses- 
sion cannot  be  served,r8ervice  on  the  wife  of  tenant  in  pos- 
session must  be  either  on  Ihe  land  in  question,  or  at  the 
dwelling  house  of  the  husband.  In  this  case,  from  the  fact 
of  the  wife  being  served,  on  the  nremisesS  or  at  the  dwel* 
ling  house  of  the  husband,  though  not  on  the  premises,  the 
court  presumes  that  the  parties  are  living  together  as  man 
and  wife,  and  that  the  husband  has  notice  of  the  proceed- 
ings;  and,  on  this  presumption,  such  service  is  deemed 
good. 

Service  on  the  servant,  child;  or  niece,  of  the  tenant  in 
possession,  on  the  premises,  is  good  service,  provided  the 
service  be  afterwards  acknowledged  by  the  tenani  him* 
self;  but  a  mere  acknowledgment  of  the  wife  is  not  suffix 
cient*. 

If  the  tenant  or  bis  wife  refuse  to  receive  the  declaration, 
&c.  a  copy»of  it  should  be  left  for  them,  or  affixed  to  the 
premises ;  so  if  there  be  not  any  person  in  possession  of  the 
thing  demised,  a  copy  of  the  declaration  and  notice  should 
be  affixed  to  sbnie  couspicuotts  part. 

d  Dm  a.  MorlMd  v.  BmIibs,  6  T.  R.  7SS.         •  l  B#t.  h  Vlil.  SS4. 


G.  2.  MSS.  See  also  Holdfatt  v.  Freeman,  Str.  1049.  where  the 
notice  waA  toappearon  the  estoigD-day  of  the  term,  and  bolden  bttd« 
If  the  notice  is  subscribed  in  the  name  of  the  DOminal  plaiotiff,  in- 
stead of  the  casual  ejector,  the  court  will  not  set  aside  the  proceedings 
for  irregularity.  Hardwood  v.  Thatcher,  3.  T.  R.  351.  io  which 
the  case  of  Peaceable  v.  Troublesome,  I  Bacnes,  4to.  edit.  172.  was 
aver-mled. 
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Whdre  there  is  any  thing  unusual  in  the  naanner  of  senr^' 
ing  the  declaration,  it  should  be  mentioned  to  the  court  on 
xnoWngfor  judgment  against  the  casual  ejector;  and  if  the 
court  should  be  satisfied  that  the  tenant  has  had  notice  of 
the  declaration,  they  will  make  the  rule  for  judgment  ab« 
solute  in  the  first  instance;  if  doubtful,  they  will  grant  a 
rule  requiring  the.  tenant  to  shew  cause  why  the  service 
should  not,  under  the  special  circumstances,  be  deemed' 
tufficient^  and  they  will  prescribe  the  mode  of  serving  the 
rule'. 


!fil 


VIII.  Of  the  subsequent  Proceedings^^^udgmeni  againsr 
CMuai  Ejector — Appearance  of  DefendaHt' — 
Consent  Rule — Stat.  11  G.2.  c.  19.  s.  13.  e»- 
abling  Landlord  to  defend. 

If  the  tenant  in  possession  does  not  appear  according  to 
{he  notice  subscribed,  and  enter  into  a  rule,  called  the  con- 
tent rule,  the  plaintiff  may,  at  the  beginning  of  the  term  in 
which  the  tenant  in  possession  ought  to  have  appeared,  move 
the  court  for  judgment  against  trie  casual  ejector.  Before 
this  motion  can  be  made,  a  rule  to  plead  must  be  given',  and 
the  motion  itself  must  be  founded  on  an  affidavit  of  service 
of  declaration,  either  on  the  tenant  in  possession,  or  in 
•uch  manner  as  shall  satisfy  the  court,  that  the  tenant  in 
possession  has  had  notice  of  the  proceeding. 

The  time  for  appearance  depends  on  the  situation  of  the 
premises. 

1.  Where  the  Premises  lie  in  London  or  Middlesex. 

The  tenant  in  possession  must  appear  within  four  days, 
inclusive,  next  after  the  motion  for  judgment,  if  such  mo- 
tion be  made  at  the  beginning  of  the  term.  But  where  it 
is  in  a  more  advanced  stage  of  the  term,  the  court  will  ex- 
ercise their  discretion,  and  order  the  tenant  to  appear  imme- 
diately, or  within  one  or  two  days,  so  that  the  plaintiff  may 
give  notice  of  trial  within  the  term.    If  the  motion  for  judg- 

f  S«eSpri|^htly  v.Dunch,sBurr.  in 6.        of  Methold  t.  Norigbt,  1  Bl.  R.  sgo. 
Fenn  ▼.  PenD,2  Burr.  n«i.  Lesiee     •  Gullirer  ▼.  WagstdOP,  1  Bl.  R.  317. 

C  R.  T.  18  Car.  s.  B.  R. 


EJECTMENT,  S59 

ment  is  tiiade  within  the  last  four  days  of  the  term,  the'te* 
nant  has  until  two  di^s  before  tb^  essoignday  of  the  subse* 
queat  term  to  appear  in. 

&  Where  the  Premises  lie  elsewhere  than  in  London  or 

Middlesex. 

The  motion  for  judgment  in  this  case  may  be  made,  at 
any  time  within  the  term  ;  because  the  tenant  has  four  days 
after  the  end  of  such  term  to  appear  in. 

If  the  lands  lie  inacounty^,  where  the  assizes  are  holden 
only  once  a  year,  the  tenant  has  four  days  after  the  end  of 
the  term  next  preceding  the  assizes  to  appear  in. 

If  the  tenant  in  possession  does  not  appear  within  the 
limited  time,  the  plaintiff  must  search  for  a  plea,  and  if  he 
does  not  find  any,  he  must  procure  from  the  clerk  of  the 
rules  in  B.  R.  and  secondary,  in  C.  B,a  rule  for  judgment  by 
default  against  the  casual  ejector  (Sd),  which  he  must  carry 
to  the  clerk  of  the  judgments  in  B.  R.  and  prothonotary  ia 
C.  B^.  who  thereupon  will  sign  judgment,  and  make  out  a 
writ  of  possession,  which,  being  delivered  to  the  sheriff,  the 
plaintiff  will  be  put  into  possession  of  the  premises  in  ques« 
tion. 

If  the  tenant  appears,  then  be  enters  into  the  consent 
rule,  the  substance  of  which  is  as  follows : 

•  Ist,  He  consents  to  be  made  defendant  instead  of  the 
casual  ejector.  9d,  Tq  appear  at  the  suit  of  the  plaintiff; 
and  if  the  proceedings  are  by  bill,  to  file  common  bail. 
3rd,  To  receive  a  declaration  and  plead,  Not  Guilty.  4th,  At 
the  trial  of  the  issue,  to  confess  lease,  entry,  and  ou.steT,  and 
insist  upon  title  only. 

To  this  rule  are  added  the  following  conditions:  1st,  If 
at  the  trial  (Q(j)  the  defendant  shall  not  confess  lease,  entry^ 

h  Impey'i  Pr.  B.  R.  i  Id  C.  B.  a  warrant  of  attorney  mus^ 

accompany  the  other  papers. 


{25)  By  an  old  role  of  court  M.  33  Car.  e.  l6dl,  B.  R.  it  was 
required  that  a  writ  of  latitat  should  be  sued  out  against  the  casual 
ejector,  and  common  bail  filed  for  hitn  before  judgment  could  be 
8ii;ned.     But  now  filing  common  bail  is  sufBcient. 

(2$)  The  practice  is  to  call  the  defendant;  and  on  non-appearr 
ance,  or  refusal  to  comply  with  the  rule,  to  call  the  plaintiff  and 
nonsuit  him;  then  the  cau^e  of  the  nonsuit  being  endorsed  oo  th« 


cm  .EJBCTWENT. 

Mid  ouitor,  y^hettby  tritkutUf  shall  not  be  tble  to  progepute 
his  Buit»  defendant  siiall  pay  to  plaiatiff  tfae  costs  of  Ibe 
Don-pros,  and  judgmeBt  shall  be  eptered  against  the  (^isuaL 
ejector  by  default.  9dy  If  a  verdict  shall  be  given  for  de* 
fendant*  or  plaintiff  shall  npt  prosecute  bis  suit  for  any 
other  cause  than  the  non-confession  of  lease,  entry,  and 
ouster,  the  lessor  of  the  plaimtiff  ahall  pay  costs  to  the  de- 
^jBndant. 

In  the  court  of  C.  B,  the  defendant  consents  to  confess 
lease,  entry,  and  ouster,  of  so  much  of  the  tenements  speci- 
fied in  the  plaintiff's  declaration,  as  are  in  the  possession  of 
the  defendant  or  hte  tenants;  but,  ifi  the  common  consent 
rule  of  the  .court  of  B.  R.,  the  defendant  consents  to  confess 
lease,  entry,  and  ouster,  generally.  On  the  ground  of  this 
variance,  it  was  insisted  in  B.  R.,  that  it  was  unnecessary  to 
prove  defendant  in  possession  of  the  premises,  because,  by 
entering  into  the  rule  generally,  defendant  must  be  under* 
atood  to  have  aaraitted  himself  tenant  in  possession  of  the 
premises  described  in  the  declaration.  But  the  court  were 
6f  opinion,  that  whether  the  defendant  entered  into  the  con« 
sent  rule  of  C.  B*^.,  or  the  general  rule  in  B.  R.,  it  was  essen-^ 
tially  necessary  to  prove,  chat  the  defendant  was  in  posses^ 
aion  of  the  premises  in  question. 

N.  The  defendant  may  even  in  the  court  of  B.  R.  narrovr 
his  consent  to  confess  lease,  entry,  and  ouster,  to  so  much 
of  the  tenements  specified  in  plain tilTs  declaration,  as  are 
in  possession  of  defendant  or  his  tenants.  But  if  be  does', 
his  attorney  must  immediately  deliver  to  the  plaintiff's  at« 
torney,  a  note  in  writing  of  the  tenements  so  being  in  pos- 
session of  the  defendant  or  his  under*tenants. 

Suc&are  the  proceedingB  when  the  matter  is  litigated  be« 

]e  GoDdriflt  4.  Bakh  ▼.  Rieb,  7  T.  R.  997.  1  R.  T.  15  Car.  9.  B.  R. 


postea,  the  plaintiff  is  entitled  to  iudgment  aud  execution  thereon 
immediately  after  the  trial,  according  to  the  practice  of  the  court  of 
C.  6.  (Fairfax  v.  Bentley,  C.  B.  Runii.  242.  edit.  1795,)  but  in 
B.  R.  not  until  the  postea  be  regularly  returned  on  the  day  in  bank. 
(Lord  Palmerbton  v.  Copelaod,  2  T.  R.  779.)  Where  there  are 
several  defendants  for  the  same  premises,  and  some  appear  and 
confess  lease,  entry',  and  ouster,  but  others  do  not,  the  practice  is, 
to  enter  a  verdict  generally  against  those  who  do  appear,  and  to 
enter  a  verdict  against  the  plaintiff  for  those  who  do  not  appear; 
bottheu  the  cause  of  such  verdict  is  endorsed  on  the  postea,  which 
n  to  theni  entitles  the  plaintiff  to  judgment  against  the  casual 
ejector  for  such  Unds  as  were  in  their  possession.  Lord  Ray  m.  7^*. 
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twten  the  kMor  of  tbe  plaintifi'  and  the  tenant  ia  possession 
only.  Where  the  tenant  in  possession  is  merely  an  under- 
tenant to  some  other  person,  as  soon  as  tbe  declaration  in 
^ectment  is  deliverea  to  him,  be  is  obliged,  by  stat.  11 
Geo.  ^.  c.  19.  s.  19.  to  give  notice  of  such  delivery  to  his 
landlord,  under  pain  of  forfeiting  three  years  improved  or 
rack  rent  of  the  premises  holden.  N.  This  penalty  does  not 
attach  on  the  tenant  of  mortgagor,  who  omits  to  give  him 
notice  of  ejectment  brought  by  mortgagee,  1  T.  U.  6A7.  be- 
cause the  statute  only  extemn  to  cases  .^h^re  ejectuients 
are  brought  inconsistent  with  landlord's  title. 

Tbis  wise  provisioft  of  the  statute  was  itteoded  to  pre^ 
yent  fraudulent  recoveries  of  the  possession,  by  collusioa 
'With  the  tenant  of  the  land.  And  by  the  same  statiite,s.  13. 
tbe  court  where  tbe  ejectnseDt  is  brought,  is  empowered  to 
su&r  the  kfldtord"^  to  make  himself  defend^t  ^ith  the  te- 
nant, if  he  shall  appear;  and,  by  the  same  clause,  although 
if  tbe  tenant  shall  refuse  or  negiect  tb  a^ear,  judgment 
shall  be  signed  against  the  casual  ejector;  yet  the  landlord 
shall  be  permitted  to  appear  by  himself,  on  his  consenting  to 
cirter  into  the  usual  rule;  and  Judgment  against  the  casual 
ejector  shall  be  staid  until  further  order^. 

Wbo  shall  be  considered  a  tandlord,  withia  tbe  aeaning^ 
of  ttiis  act,  is  sometimes  a  difficult  questifon  to  detemiioe: 
tkiefollowing  persons  have  been  so  considered;  L  Devisee 
in  trust,  4  T.  R.  199.  2.  Mortgagee^  8  T.  R.  (>4o.  N-  It 
does  not  appear  by  the  report,  whether  the  mortgagee  in 
this- case  had  ever  received  rent. 

Tbe  following  persons  have  not  been  deem^ed  landlords 
within  the  meanmg  of  this  act:  1.  A  devisee,  where  the 
ejectment  was  brought  by  the  heir;  Roe  d.  Leake  v.  Doe^ 
M.  29  G.  2.  C.  B.  Bull,  N.  P.  95.  2.  A  mortgagee,  who, 
had  never  received  rent,  ib.  3.  Cestui  que  trust,  not  havhig 
been  In  possession.    3  T.  R.  783. 

In  all  cases  of  vacant  pos.sesston%  unless  such  as  are  within 
Stat.  4  Geo.  2.  c  28.  (which  see  in  next  section)  no  j>er&oik 
claiming  title  will  be  let  in  to  defend;  ,but  be,  wbo  can  first 
seal  a  lease  on  the  premises,  must  obtain  possession,  and  any 
other :person  claimiiig  title  may  eject  him  if  he  can;  and  by 
the  course  of  tlie  court,  no  defence  *can  be  made  in  tbes» 


m  Landlord  ini{iit  btve  defemded  wilb  o  Irg^.  ptr  Eyn  Seij.  imd  9nJ:b^th« 

teaaat  befoie  cIim  •CAtotc,  SaUc.  S57.  Ut^rtar  to  J»«  tbe<congtaut|^ra4;tic«. 

7  Mod. 70.  3  fifiiT.  1301.     But  the  fixp.  Bcaucliamp,  Baruei,  4to.  edit.. 

*^d  proTiyioD  in  tltt«  secticn  19  new.  l/7« 

u  See  Jofies  v.  Edwards,  SU*.  ]94l.  . 
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ceases  but  by  th^  defendant  in  the  ejectment,  who  is  a  real 

Rector. 

V  In  Martin  v.  Davis,  Str.  914.  the  court  refused  (o  let  the 
parson  of  Hampstead  chapel  defend  for  right  to  enter  and 

Serfohn  divinie  service  only;  notwithstanding  the  case  of 
[olliugswortbi  v.  Brewster,  Salk.  £56. ;  observing,  that  that 
^ase  had  often  been  denied  since. 
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IX.  Of  the  Proceedings  in  Ejectment^  directed  by 
Stat.  4  G.  2.  c.  28.  8.  2.  in  order  to  obviate 
the  Difficulties  attending  Re^entnes  at  Com* 
Tfnon  Law,  for  Non-payment  of  Rent  Arrear-'^ 
Of  the  Proceedings  where  the  Possession  is 
vacant. 

•  By  Stat.  4  Geo.  S.  c.  28.  s.  2.  it  is  enacted,  "  That  in  all 
*^  cases  between  landlord  and  tenant;  when  half  a  year's 
^  rent  shall  be  in  .arrear,  and  the  landlord  has  a  right  of 
'.'  entry  for  non-peyment  thereof,  he  may,  without  a  formal 
*^  demand  or  re-entry^  serve  a  declaration  in  ejectment ;  or 
*'  in  case  the  same  cannot  be  legally  served,  or.  no  tenant  be 
**  in  -actual  possession,  aSix  the  satne  upon  the  door  of  any 
**  demised  messuage;  or  incase  such  ejectment  shall  not 
7  be  for  the  recovery  of  any  messuage,  then  upon  some  no- 
*^  torious  place  of  the  lands,  &c.  comprised  in  the  declara- 
^*  tion  in  ejectment,  and  such  affixing  shall  be  deemed  le- 
'•  gal  service;  and  in  case  of  judgment  against  the  casual 
**  ejector,  or  nonsuit  for  not  confessing  lease,  entry,  and 
•*  ouster,  it  shall  appear  by  affidavit,  or  be  proved  on  the 
trial,  in  case  the  aefendant  appears,  that  half  a  year's  rent 
was  due  before  the  declaration  served,  and  that  no  suffi- 
cient distress  was  to  be  found  on  the  premises,  counter- 
vailing the  arrears  then  due,  and  that  the  lessor  had  power 
to  re-enter ;  then^  a7id  in  every  such  case,  the  lessor  in 
ejectment  shall  recover  judgment  and  execution,  in  the 
^  same  manner  as  if  the  rent  in  arrear  bad  been  legally  de- 
*'  manded,  and  re-entry  made;  provided',  that  if  the  tenant^ 
**  at  any  time  before  the  trial  in  such  ejectment,  shall  pay 
or  tender  to  tl^e  landlord  or  his  attorney,  or  pay  into 
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court,  the  cent  arrear  and  costs,  all  further  proceedings  on 
•'  ttie  ejectment  shall  be  discontinped"(27)- 

It  has  been  supposed  that  the  preceding  statute  only  ap- 
plied to  cases  of  ejectment  brought  after  half  a  yearns  rent 
due,  where  no  sufficient  distress  was  to  be  found  upon  the  pre- 
mises.  But  in  a  late  case  (Roe' v.  Davis,  7  East,  363.)  it  was 
bolden,  that  the  statute  was  more  general  in  its  operation* 

The  application  to  the  courts,  on  the  part  of  the  tenant, 
to  stay  proceedings,  must,,  by  the  very  terms  of  the  act,  be 
made  before  trial. 

In  ejectment  by  aiandlord',  the  tenant  moved  to  stay  pro- 
ceedings, upon  payment  of  rent  arrear  and  costs.  On  a  rule 
to  shew  cause,  it  was  insisted,  for  the  plaintiff,  that  the  case 
was  not  within  the  preceding  statute;  because  it  was  not 
an  ejectment  founded  singly  on  the  act,  but  it  was  brought 
likewise  on  a  clause  of  re-entry  in  the  lease  for  not  repairing, 
and  the  lease  was  produced  in  court.  However,  the  rule 
was  made  absolute,  witti  liberty  for  the  plaintiff  to  proceed 
upon  any  other  title. 

Where  an  ejectment  is  brought  on  the  preceding  statute 
for  the  forfeiture  of  a  lease*,  acceptance  of  rent  atlerwards, 
by  the  landlord,  has  been  holden  a  waver  of  the  forfeiture  ; 
for  it  is  a  penalty,  and  by  accepting  the  rent,  the  party  waves 
the  penalty.  . 

Landlord  having  a  right  of  re-entry  for  non-payment  of 
rent  brought  an  ejectment  and  proved  a  demand  of  half  a 
year's  rent  after  the  day  on  \Vhich  it  was  due,  and  a  refusal 
on  tlic  part  of  the  defendant  to  pay  it,  before  the  re-entry. 
It  appeared  that  there  was  a  sufficient  distress  on  the  pre- 
mises during  the  whole  time.  It  was  holden*.  that  the  lessor 
of  the  plaintiff  could  not  recover  either  at  common  law,  or 
under  the  preceding  statute ;  not  by  the  former,  because  the 
rent  was  not  demanded  on  the  day  when  it  becamedue;  Co. 
Lit  201.  7  Rep.  28. ;  nor  by  the  latter,  because  there  was  a 
sufficient  distress  on  the  premises. 

^  Koe  ▼.  DftTifi,  7  East,  363.  f  Per   Alton  J.  io    Doe  r.  Batten^ 

r  Pared.  Wjtberi  ▼.  Sturdy,  H.  1758.        Co^vp*  947. 

Ball.  N.  P.  97.  t  Doe  d.  Forster  ▼.  Wandlats,  7  T.  B. 

117. 

I       ■     •■ 

(27)  Before  this  statute,  courtaf  of  law  and  equity  exercised  a  dis- 
cretionary power  of  staying  the  lessor  from  proceeding  at  law,  in 
erases  of  forfeiture  for  non-payment  of  rent,  by  compening  htm  to 
take  the  money  dae  to  him.  See  the  opinion  of  Lee  C.  J.  in 
Arcber  v.  Snapp,  Andr.  341.  2  Salk.  597'  B  Mod.  345.  10  Mod. 
383.  2  Vern.  103.  1  Wi!».  75.  3  Str.  90O. 
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Of  the  Proceedings  where  the  Possession  is  vacant^ 
—In  cases  between  landlord  and  tenant,  where  one  half 
year's  rent  is  in  arrear,  and  the  landlord  has  a  right  of 
entry 9  the  mode  of  proceeding,  where  the  premises  are 
untenanted,  is  marked  out  by  the  preceding  statute.  In  all 
other  cases  of  a  vacant  possession  the  mode  of  proceeding  is 
thus: 

A.  (the  person  claiming  title)  by  letter  of  attorney  em* 
powers  B.  to  execute  a  lease,  in  the  name  of  A.,  of  the  pre* 
mises  in  question,  to  C.  This  lease  is  executed  on  thejpre- 
mjses,  B«  and  C.  only  being  thereon ;  then  B.  leaves  C.  in 
possession,  who  is  turned  out  by  D.,  to  whom,  while  on  the 
premises,  E.<lelivers  a  declaration  in  ejectment.  A  rule  to 
plead  having  been  given«  and  not  complied  with,  a  mo« 
tion  is  made  for  judgment,  which  is  granted  of  course.  Tbi» 
motion  must  be  supported  by  an  affidavit  of  the  above-men- 
tioned proceedings,  viz.  the  execution  of  the  power  of  at^ 
torney,  the  lease,  entry,  ouster,  and  delivery  of  declaration^ 
a  copy  whereof  is  annexed  to  the  affidaviL 

A.  made  a  lease  of  an  alehouse  in  London*,  for  years* 
The  lessee,  before  the  expiration  of  the  term,  left  it,  and  took 
another  house  m  Wapping;  but  there  was  some  liquor  and 
old  vessels  left  in  the  first-mentioned  house,  and  the  doors 
were  locked.  Upon  this  the  landlord  sealed  a  lease  on  the 
premises,  and  brought  an  ejectment,  as  on  a  vacant  posses- 
sion,  and  accordingly  had  judgment  and  execution;  to  set 
aside  which,  a  motion  was  made.  In  addition  to  the  fore- 
going facts  it  appeared,  that  only  one  quarterns  rent  was  in 
arrear,  and  that  the  laqdlord  had  seen  his  tenant  a  short 
time  only  before  he  brought  the  ejectment.  Lord  Hard- 
wicke  C.  J. — "  If  only  one  quarter's  rent  was  in  arrear,  the 
landlord  could  not  proceed  against  the  tenant  on  the  stat.  4 
Geo.  9.  c.  9S.  But  then  taking  this  as  it  stood  at  common 
law,  the  question  will  be,  whether  this  was  such  a  vacant 
possession  as  to  enable  the  landlord  to  bring  an  ejectment 
in  this  manner.  For  though  a  tenant  does  not  live  on  the 
premises,  yet  it  cannot,  from  that  circumstance  alone,  be 
called  a  vacant  possession;  as  if  a  person  uses  one  house  and 
lives  in  another,  that  will  be  a  good  possession  of  both. 
Here  the  tenant  had  actual  possession  of  the  premises,  by 
keeping  his  liquor  there,  and,  as  appears,  was  such  a  per- 
son as  the  landlord  might  have  served  personally  with  an 
ejectment;  for  a  declaration  in  ejectment  may  be  served  on 

¥   ^vage  ▼.  Dent,  M.  lo  G.  s.  B.  R.  MSS.  s  Str.  io64.    Ball.  N,  P.  97. 

S.C.  thorlly  stated 
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tbe  tenant  hims^f  any  where,  though  the  wife  can  be  served 
with  it  only  on  the  premises  (28).  I  remember  a  case  where 
a  person  in  the  Fleet  was  served  with  an  ejectment.  If  the 
tenant,  in  this  case,  sometimes  absconded^  and  only  appeared 
on  bundays,  then  the  landlord  should  have  applied  to  the 
court  for  a  special  rule,  as  to  the  service  of  the  declaraiion 
in  ejectment.'  Probyn  J.  mentioned  a  case,  where  hay  was 
left  in  a  barn  by  a  tenant,  and  that  was  holden  sufficient  to 
keep  the  possession.  •  The  court  ordered  the  judgment  and 
execution  to  be  set  aside  with  costs. 


X.  Of  the  Pleadings  and  Defence. 

Special  pleas,  either  in  bar  or  abatement,  are  seldom 
pleaded  to  this  action ;  because,  according  to  the  modern 
practice,  if  the  defendant  appears,  he  generally  enters  into 
the  consent  rule,  by  the  terms  of  which  he  is  bound  to 

Elead  the  general^  issue,  Nt*t  Guilty*.  There  is  one  plea, 
owever,  which  is  sometimes  pleaded  to  this  action,  namely, 
a  plea  of  ancient  d^mesne^:  but  this  being  a  dilatory  plea 
cannot  be  pleaded  after  the  four  first  days  of  the  term*; 
neither  can  it  be  pleaded  without  an  affidavit  to  verify  the 
fact"*;  but  quaere,  for  in  Doe  d.  Morton  v.  Roe,  B.  R.  H.  49 
6.  3. 10  East,  593.  where  application  was  made  for  leave  to 
plead  ancient  demesne,  the  master  referred  the  court  to  a 
case  in  bis  note  book,  where  it  had  been  holden,  that  it  was 
not  necessary  to  verify  this  plea  by  an  affidavit^  '  It  was 
admitted,  however,  that  it  was  necessary  to  apply  to  the 
court  for  leave  to  plead  this  plea;  and  in  this  case,  the  ap- 
plication having  been  made  on  the  last  day  of  the  four  first 
days  of  the  term,  the  court  directed  the  party  applying  to 
plead  instanter,  and  granted  him  a  rule  calling  on  the  other 
party  to  shew  cause  why  the  pl^a  should  not  be  allowed. 
N.  The  application  was  sup|H>rted  by  an  affidavit  stating 
that  the  lanas  in  question  were  holden  of  A.  B.  as  of  his  manor 
of  F.,  whigh  manor  was  holden  in  ancient  demesne,  and  that 
there  was  a  court  of  ancient  demesne  held  within  the  manor 

X  Rnnn.  Eject.  838.  a  Hatch  ▼.  Cannon,  C.  B.  3  Wih .  51. 

y  Alden*8  case,  5  Rep.  105.  b  See  also  Goodright  v.  Shuffill,  Ld. 

z  Dean  d.  Wrootv.  Fenn,  8  T.  R.  474*        Raym.  1418.  S.  P. 


(98)  Or  at  the  dwelling  house  of  the  husband,  if  it  appears  that 
.wife  is  liviDg  with  husband*  Yid.  4  T.  R.  465. 
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and  suitors  ihereof,  in  which  court,  and  before  ivhich  suitor^^ 
the  lessor  of  the  plaintiff  might  have  proceeded  in  ejectment* 
According  to  Wilmot  J*  in  Doe  d.  Rust  v.  Roe,  it  ought 
also  to  have  been  shewn  that  the  lessor  of  the  plaintiff  had  a 
freehold  interest  (^).  To  this  plea,  the  plaintiff  may  reply» 
that  the  land  is  pleadable  at  common  law,  and  traverse  that 
the  manor  is  ancient  demesne.  Com.  Dig.  Abatement,  (D.  1.) 
cites^  Rast.  Ent  bS.  b.  SIk>w.  271. 

Of  the  De/bnce.-^  A  s  an  action  of  ejectment  is  founded  on 
a  right  of  entry  in  the  party  claiming  title,  if  the  defendant 
can  shew  that  such  right  has  been  tolled  or  taken  away,  it 
will  be  a  sufficient  defence  to  the  action.  A  right  of  entry 
may  be  taken  away  by  descent,  by  discontinuance,  by  fine 
and  non-claim,  or  by  statute  of  limitations. 

1.  Of  Descents  tchich  toll  Entries. — By  the  common  law, 
descents  of  corporeal  inheritance^in  fee  simplertakeaway  the 
entry  of  him  that  has  rigbt^;  as  if  a  disseisor  die  seised,  and 
the  land  descends  to  his  heir,  the  entry  of  the  disseisee  is 
thereby  taken  awa}%  unless  there  has  been  a  continual  claim''; 
the  like  law  is  of  an  abatement  t)r  intrusion,  and  of  the  fe- 
offees or  donees  of  abators  and  intruders*.  Bufc  by  stat.  32 
H.  8.  c.  33.  **  The  dying  seised  of  any  disseisor,  of  and  in  aqy 
*'  lands,  &c.,  having  no  title  therein,  shall  not  be  deemed  a 
descent  to  take  away  the  entry  of  the  person  or  his  heir» 
who  had  lawful  title  of  entry  at  the  time  of  the  descent, 
unless  the  disseisor  has  had  peaceable  possession  for  Jive 
years  next  after  the  disseisin^  tcithout  entry  or  continual  claim 
by  Uie  person  entitled.*' 

By  force  of  this  statute^  if  the  disseisor  die  seised  within 
five  years  after  the  disseisin,  though  there  be  not  any  conti- 
nual claim  made,  yet  such  dying  seised  shall  not  take  away 
the  entry  of  the  disseisee  ;  but  alter  the  five  years,  there 
must  be  such  continual  claim  as  there  was  at  the  common 
law.  But  this  statute  does  not  extend  to  any  feoffee  of 
Joneeof  th^  disseij^or;  and  it  is  said  that  abators  and  in- 
truders are  not  within  it*.  These,  therefore,  remain  as  at 
common  law. 

Descent  of  a  corporeal  inheritance  in  fee  tail*  takes  away 
the  entry  of  him  that  has  right;  as  where  a  disseisor  noakes 
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c  Litt.  8.  385. 
d  Litt.  8. 414. 
c  1  lust.  S37.  b. 


f  I  Inst.  856.  ft. 
g  1  iMt.  838.  a. 
h  Litt.  f .  386. 


(39)  •' The  jurisdiction  of  the  lords  court  extends  to  Iiinil  hol- 
r^e.i  of  the  manor  only,  and  not  lo  l.u)d, parcel  of  the  manor.  Ptr 
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a  gift  in  tail,  and  the  donee  has  issue  and  dies  seised,  and 
the  issue  enter;  this  will  bar  the  entry  of  the  disseisee. 

From  the  preceding  authorities  it  appears*  that  to  con- 
.stitute  a  descent,  which  shall  take  away  an  entry,  there 
must  be  a  dying  seised  in  demesne  of  a  corporeal  inheri- 
tance, either  in  fee,  or  fee  tail ;  and  in  those  cases  to  which 
the  statute  S9  H.  8.  c.  33.  extends,  five  years  quiet  posses- 
sion. Whether  the  descent  be  in  the  collateral  line,  or  li- 
neal, is  immaterial^  But  a  dying  seised  for  term  of  life,  or 
a  descent  of  a  reTersion  or  remainder,  will  not  take  away 
anentry^;  because,  for  this  purpose  it  is  essentially  neces* 
sary  that  the  disseisor  should  die  seised  both  of  the  fee  and 
freehold  also^ 

The  descent,  both  of  the  fee  and  freehold,  ijiust  be  im- 
mediate, otherwise  the  entry  will  not  be  barred.  Hence, 
if  feme  disseisoress  take  husband,  and  hath  issue  and  dies, 
and  after  the  husband  dies™,  such  descent  will  not  take  away 
the  entry  of  the  disseisee;  because  the  heir  comes  not  to 
the  fee  and  freehold  at  once,  the  latter  having  been  sus- 
pended until  the  death  of  the  father,  who  was  tenant  by  the 
curtesy. 

The  doctrine  of  descant  cast,  tolling  entry,  does  not  af- 
fect copyhold  or  customary  estates,  where  the  freehold  is 
in  the  lord*^,  nor  cases,  where  the  party  has  no  remedy  but 
by  entry,  as  a  devisee®. 

9,  Entry  barred  by  Discontimtance. — A  discontinuance  of 
estate,  in  lands  or  tenements,  signifies  such  an  alienation, 
made  or  suffered  by^any  person  seised^  of  an  estate  tail  or  in 
auter  droit,  in  thinv^s  which  lie  in  litery^,  as  takes  away  the 
entry  of  the  person  entitled,  after  the  death  of  the  alienor.' 

At  common  law,  an  estate  may  be  discontinued  five  ways: 
1.  By  feoffment  2.  By  fine.  3.  By  common  recovery. 
4.  By  confirmation:  and  5.  By  release  with  warranty. 

A  grant,  by  deed  or  fine,  of  such  things  as  lie  in  grant 
and  not  in  livery**,  docs  not  work  any  discontinuance. 

An  estate  tail  cannot  be  discontinued,  unless  the  rever- 
sion or  remainder,  immediately  expectant  on  the  estate  tail, 
be  also  discontinued'. 

An  estate  tail  cannot  be  discontinued*,  except  where  he 

i  1  Imt.  S3Q.  b.  V  pi  Inst.  325. 

k  Litt.  It.  3S7,  388.  q  Litt.  a.  6lS.     1  Inst.  93<>.  n. 

I   lliist.  93!).  b.   '  r  Litt.  fl,  625, 62(). 

m  Litt.  0.  31)4.     ]  Inst.  341.  b.  s  1  Inst.  34;.  b.    See  also  Litt.  f.  640i« 

n  Doc  d.  Cook  ▼.  DanTciv,  7  East,  299.        658 . 

«  1  lust.  240.  b. 
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who  makes  the  discontinuance  was  once  seised  by  force  of 
the  tail;  that  is»  seised  of  the  freehold  and  inheritance  of 
the  estate  in  tail»  and  not  of  a  remainder  or  reversion  ex* 
pectant  upon  a  freehold. 

Hence,  if  there  be  tenant  for  life',  the  remainder  in  tail, 
&c.  and  tenant  for  life,  and  he,  in  the  remainder  in  tail,  levy 
a  fine,  this  is  not  any  discontinuance  or  divesting  of  any 
estate  in  remainder,  but  each  of  them  passes  that  which 
they  have  power  and  authority  to  pass. 

By  the  determination  of  the  wrongful  estate",  the  discon- 
tinuance is  determined. 

By  Stat.  32  H.  8.  c.  ^8.  tenant  in  tail  may  grant  leases  for 
three  lives,  or  one  and  twenty  years,  which  shall  bind  the 
issue  in  tail,  but  not  those  in  remainder  or  reversion. 

By  «tat.  4  H.  7.  c.  24.  (explained  by  stat.  32  H.  8.  c.  36.) 
fmes  with  proclamations,  levied  by  tenants\in  tail,  operate 
as  a  bar  to  the  issue  in  tail;  but  still,  in  some  cases,  remain 
discontinuances  to  those  in  reversion  or  remainiler. 

By  Stat.  11  H.  7.  c.  20.  "  If  a  woman  has  any  estate  tail 

jointly  with  her  husband,  or  only  to  herself,  or  to  her  use, 

in  any  lands  or  hereditaments  of  the  inheritance  or  pur^ 

chase  of  h,er  husbancP,  or  given  to  the  husband  and  wife 

in  tail,  by  any  of  the  ancestors  of  the  husband,  or  by  any 

other  person  seised  to  the  use  of  the  husband  or  his  an- 

"  cestors,  and  shall  hereafter,  being  sole,  or  with  any  other 

**  after-taken  husband,  discontinue,  &c.  the  same;   every 

'*  such  discontinuance  shall  be  void,  and  it  shall  be  lawful 

**  for  every  person  to  whom  the  interest,  title,  or  inberi- 

**  tance,  after  the  decease  of  ttie  said  woman  should  apper- 

•*  tain,  to  enter,  &c." 

This  statute  is,  for  the  most  part,  confined  to  conveyances 
by  tlie  husband  or  his  ancestor,  for  the  advancement  of  the 
wifeJ^.  Hence,  if  land  be  settled  by  the  ancestor  of  the  wife, 
in  consideration  of  the  marriage,  and  of  money  paid  'by 
the  husband,  it  is  not  within  this  act;  for  it  shall  be  in- 
tended that  the  advancement  of  the  wife  was  the  principal 
cause  of  the  gift*.  But  where  the  conveyance  is  by  a  stran- 
ger, in  consideration  of  the  wife's  fortune  paid  by  her  father 
to  the  vendor,  and  other  money  paid  by  the  husband,  it  is 
within  the  act*.  So  if  the  conveyance  is  by  the  husband  or 
his  ancestor,  in  consideration  of  marriage,  although  it  be 

t  1  Imt.  309.  b.  7  tro.  Eliz.  9. 

u  1  Imt.  3S3.  z  Kynaston  ▼.  Lloyd,  Cro.  Jac.  694. 

X  See  1  Imt.  3s6.  h.  «  Pisgot  ▼•  Pdjiner,  Mo«r,  2S0.  ^ 
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joined  with  a  money  consideration,  yet  it  isxvithin  the  sta- 
tute\  But  no  (::state  is  within  the  meaning  of  this  statute, 
unless  it  be  for  the  jointure  of  the  wife;  hence,  although 
an  estate  devised  by  the  husband  to  the  wife  in  tail,  with 
remainder  over  to  a  stmnger  in  fee,  be  within  the  words, 
yet  it  is  notwithjn  the  meaning  of  the  statute;  for  it  shall 
not  be  intended  to  be  for  a  jointure',  where  no  inheritance 
is  reserved  lo  the  husband  or  his  heirs;  and  the  meaning  of 
the  statute  is,  that  the  wife  shall  not  prevent  the  lands  de- 
scending to  the  heirs  of  the  husband. 

If  the  issue  in  special  tail,  with  reversion  in  fee  expectant, 
levy  a  (ine,  and  afterwards  his  mother,  being  tenant  in  tail 
within  this  act,  make  a  lease  for  three  lives  (not  warranted 
by  Stat.  32  H.  8.  c.  28.)  living  the  iAsue,  the  conusee  may 
enter^.  But  if  the  reversion  in  £ee  had  been  in  another,  the 
conusee  could  not  enter;  because  he  would  have  nothing 
but  by  estoppel ;  nor  the  heir,  because  he  had  concluded 
himself  by  the  fine^;  nor  bis  issued' 

At  the  common  law,  if  a  man  seised  of  Iand»,  in  right  of 
his  wife,  in  fee  simple,  fee  tail,  or  for  Hie,  had  made  a  feoff- 
ment, &c.  and  died,  the  wife  could  not  have  entered:  but 
by  Stat.  32  H.  8.  c.  28.  s.  6.  "No  fine,  feoffment,  or  other 
act  made,  sutfered,  or  done  by  the  husband  only  (30)  of 
any  manors,  &c.  being  the  inheritance  or  freehold  of  the 
*^  wife  (31)  during  the  coverture,  shall  make  a  discontinue 
*•  ance  thereof."  ' 

3.  Entry  barred  hij  Fine  and  Non-clabn, — A  fine,  at  the 
common  law,  or  a  line  without  proclamations,  levied  by  a  te- 
nant of  the  freehold,  not  being  under  any  disability^,  was  a 
perpetual  bar  to  all  persons  who  had  right  and  no  impedi- 
ment at  the  time  of.  the  fine  levied,  and  who  did  not  claim 
within  a  year  and  a  day  after  the  fine  levied,  and  execution 

b  Kirkmao  ▼.  Thoimpson,  Cro.  Jac.  e  Ward  ▼.  Wal the w,  Ci-o.Jac.  175. 

47a.  f  Lincoln  Colkg^  case,  3  Rep.  6i.  a. 

c  FMter  T.  Pitfall,  Cro.  Elix.  s>     1  g  Litt.  g.594. 

Leon.  96 1.  S.  C.  h  Sliep.  Touch,  i^.    Hargr&re'f  Ct, 
d  Browu*8  caae,  3  Rep.  5 1 .  b.  Lit.  i«i .  a.  o .  (4 ). 


«< 
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(30)  A  feofTment  by  4he  husband  and  wife  is  within  this  statute) 
because,  in  su'btitance,  it  i«  the  act  of  the  husband  only.  1  lust. 
326.  a. 

(31)  Where  husband  and  wife  are  jointly  seised  to  them  and 
tbeir  heirs,  or  the  heirs  oftf\cir  two  bodies^  of  an  estate  made  during 
tlie  coverture,  and  the  husband  makes  a  feoffmeat  in  fee  and  dies, 
the  wife  may  enter;  although  it  was  the  inheritance  of  them  both. 
1  Inst,  326«  a,    Greeneley's  case,  2d  ResoK  8  Uep,  72*  a. 
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thereupon.  But  this  puissance  of  a  fine  was  taken  away  by 
8tat.  34  Edw.  3.  c.  16.  by  which  it  was  e^idcted,  "  that  the 
plea  of  non^laim  should  not  be  any  bar  in  future."  Great 
inconveniences  having  resulted  from  the  provisions  of  this 
statute,  the  legislature  again  interposed;  and  by  stat.  1  R. 
3.  c.  7.  and  4  H.  7.  c.24.  the  ancient  law  was  r^'ived,  though 
with  some  modification;  proclamations  being  required  to 
make  fines  .more  notorious,  and  the  time  for  claiming  being 
enlarged  from  one  year  to  five  years.  The  stat.  4  il.  7.  c.  ^4. 
(which  is  nearly  a  transcript  of  stat.  I  R.  3.)  having  directed 
in  the  first  place,  that  every  fine,  after  the  engrossing  there- 
of, shall  be  read  and  proclaimed  openly  in  court  the  same 
term,  and  the  three  next  following  terms,  at  four  several 
days  in  each  term,  proceeds  to  enact,  "  that  the  proclama- 
**  tions  being  thus  made,  the  fine  shall  conclude  as  well 
^*  privies  (32)  as  strangers ;  except  women  covert,  persons 
"  within  twenty-one  years  of  age,  in  prison,  or  out  of  the 
realm,  or  not  of  whole  mind  at  the  time  of  the  fine  being 
levied,  not  parties  to  such  fine,  so  as  the  said  women  co- 


«c 


(32)  Although  the  issue  io  tail  were  privies  to  the  ancestor,  yet 
inasmuch  as  the  statute  de  donis  (13  Edw.  1.  c»  I.)  had  expressly 
ordained  that  tenants  in  tail  should  not  hare  power  to  alien  the 
lands  entailed,  doubts  were  raised,  whether  fines,  levied  wiih  pro« 
clamatioas  by  the  ancestor,  would  by  force  of  this  stat.  4  H.  7. 
Qn  34.  bar  the  issue  in  tail.  To  remove  these  doubts,  it  was  enacted 
by  stat.  32  H.  8.  c,  36.  s.  1.  "  that  all  fiues  levied  with  proclama- 
**  tions  according  to  stat«  4  H.  7.  c.  24.  by  any  person  of  21 
*•  years  of  age,  of  lands,  &c.  before  the  fine  levied  entailed  to  the 
•*  person  levying  the  fine,  or  to  any  ancebtor  of  the  same  person,  in 
••  possession,  reversion,  remainder,  or  use,  immediately  after  pro- 
**  clamations  made,  should  be  adjudged  a  bar  against  him  and  his 
^<  heirs  claiming  only  by  force  of  such  entail,  and  against  all  others 
•*  claiming  only  to  his  use,  or  to  the  use  of  any  tieir  of  his  body.** 
This  statute,  however,  contains  several  e^ceplioos,  particularly  one 
of  fines  of  lands,  of  which  the  reversion  is  in  the  crown.  In  conse- 
quence of  this  exception,  the  question  again  arose  in  the  E.  of 
Derby's  case,  whether  a  fine  deptnding  wholly  on  the  4  H.  7*  ^as 
a  bar  to  the  issue  in  tail;  ei^ht  judges  against  three  held  that  it 
was.  T.  Rayrn.  260.  280.  319.  33S.  Poll  ex  f.  49 1.  Skin.  95.  % 
Show.  104.  T.  Jo.  237.  See  further  on  this  subject  Mr.  Hargrave'a 
excellent  note,  Co.  Lit.  121.  a.  n.  (!)•  N.  A  fine  levied  by  tenant 
ID  tail  will  bar  the  estate  tail,  but  not  the  remainders  or  reversion 
expectant  thereon.  Where  a  fine  is  levied  by  tenant  in  tail,  who 
dies  before  all  the  proclamations  are  past,  yet  will  the  issue  in  tail 
be  barred,  provided  the  proclamations  are  afterwards  duly  ma'de^ 
l^urslow'i  case^  ^ited  3  Rep.  90.  U 
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*  TCft,  persons  within  age,  &c.  or  their  heirs  (33),  pursue 
"  their  right  by  action  or  entry,  within  five  years 
"  after  the  removal  of  their  respective  disnbilities."  Then 
follow  the  saving  clauses,  which  are,  1st,  saving  to  every 
person  and  their  heirs  father  than  parties)  such  right  as 
they  have  at  the  time  of  such  fine  engrossed,  so  that  they 
pursue  their  claim  by  action  or  entry  within  five  years  after 
the  proclamations  (34).  2d,  Saving  to  all  other  persons  such 
right,  claim,  and  interest*  as  first  (35)  shall  accrue  after  the 
proclamations,  by  force  of  any  gift  in  tail,  or  by  any  other 
matter  had  and  made  before  the  fine  levied,  so  as  they  pur- 
sue their  right  within  five  years  after  the  same  shall  grow 


(33)  By  this  provision,  the  rights  of  those  persons  who  are  under 
disabilities,  and  of  their  heirs,  are  saved  as  long  as  the  disabilities 
continue,  and  five  years  after,  but  no  longer.  A.,  seised  in  fee  of 
lands,  died,  leaving  6.  his  heir,  a  feme  covert.  Upon  the  death  of 
A.^a  stranger  made  a  tortious  entry  on  the  lands,  continued  in  pos- 
session, and  levied  a  fine  $ur  cognizance  de  droit  come  ceo,  Sfc.  with 
proclamations.  B.  afterwards  died  under  coverture,  no  entry  hav« 
iog  been  made  on  her  bebaif  to  avoid  the  fine,  leaving  C.  her  heir» 
not  affected  with  any  of  the  disabililies  mentioned  in  the  statute. 
It  was  holden,  that  C,  who  had  not  bursued  his  right  within  five 
years  af^er  the  death  of  B.,  was  barred  by  the  fine.  Dillon  v.  Le* 
man,  2  H .  Bl.  584. 

(34)  By  force  of  this  clause,  persons  having  a  present  right  to 
lands  whereof  a  fine  is  levied,  and  not  being  parties  to  such  fine» 
may  pursue  their  claim  within  five  years,  to  be  computed  from  the 
day  on  which  the  last  proclamation  was  made. 

(35)  One  who  had  a  future  interest,  but  no  present  right  of  en- 
try at  the  time  of  the  tine  levied,  died,  and  the  five  years  passed, 
and  afterwards  administration  was  granted;  it  was  holden  that  the 
administrator  should  have  .five  yeiirs  to  sue  from  the  granting  of 
the  letters  of  ad  ministration, ^r  none  hail  title  of  entry  before.  Stan-*- 
ders  V.  Stanford,  cited  in  SafFyn.  v.  Adams,  Cro.  Jac.  6l.  But 
wliere  a  lease  for  years  of  land  was  made  to  commence  from  the  end 
of  a  term  for  years  then  in  being;  the  first  term  expired,  the  se- 
cond lessee  did  not  enter,  but  the  reversioner  entered  and  made  a 
feoffuK'tit,  and  levied  a  fine  with  proclamations;  five  years  passed; 
it  was  holden,  that  the  fine  and  the  non-claim  of  the  second  lessee 
had  barred  bini  of  his  term;  for  although  lessee  for  years  has  not 
such  an  estate  as  will  enable  him  to  levy  a  fine,  yet  shall  his  interest 
be  barred  by  the  statute;  for  the  words  of  the  statute  are  general; 
(**  ihe  said  fine  with  proclamations  shall  be  a  final  end,  and  conclude 
as  tveli  privies  as  strangers  to  the  same,^^)  and  the  words  of  the  sav«* 
injj  are,  (such  right,  claim^  and  interest  J  and  tenant  for  term  of 
years  has  an  interest.  SafiAMi  v.  Adams,  5  Hep.  123.  b«  Cro.  Jac% 
to.  S.  C. 
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due;  and  further,  if  the  said  persons  are  under  any  of  the 
before  mentioned  disabilities  at  the  time  when  their  right 
first  accrues,  they  or  their  heirs  may  pursue  their  right 
within  five  years  next  after  the  removal  of  the  disability. 
3d,  Saving  to  every  person,  not  party  nor  privy  to  the  fine, 
their  exception  to  avoid  the  fine,  by  that^  that  those  which 
were  parties  to  the  fine,  nor  any  person  to  their  use,  had 
nothing  in  the  lands  at  the  time  of  the  fine  levied. 

Such  are  the  provisions  of  the  statute  on  which  the  force 
and  efiect  of  fines,  levied  at  this  day,  principally  depend, 
and  by  virtue  of  which,  a  fine  levied  by  tenant  of  the  free« 
hold,  with  five  years  non-claim,  will  operate  as  a  bar  to  an 
ejectment,  except  in  those  cases  which  are  specially  pro* 
vidcd  for  by  the  statute. 

A.  tenant  for  life,  with  remainder  to  his  otvn  executors 
for  forty  years,  with  remainder  to  B.  in  fee,  levied  a  fine 
eur  conusance  de  droit,  with  proclamations,  in  Hil.  T, 
1733-4.  B.,  not  having  made  an  entry  to  avoid  the  fine,  in 
1735,  devised  to  C.  for  life,  with  remainder  to  D.  in  tail, 
and  died  in  that  year;  in  1738  A.  died;  C.  died  in  1803, 
not  having  made  an  entry;  in  1805  D.  entered  for  the  pur- 

£ose  of  avoiding  the  fine,  and  brought  ejectment.  It  was 
olden,  that  D.  was  not  entitled  to  recover ;  for  the  right 
of  entry  was  confined  to  five  years  after  the  expiration  of 
the  term  for  forty  years,  that  is,  to  five  years  after  1778 ; 
and  B.  could  not  by  his  will  give  a  right  to  avoid  this  fine 
at  a  more  distant  period  than  the  end  of  the  five  years;  that 
the  devisee  was  exactly  m  the  same  state  as  the  heir;  and, 
that  as  the  title  of  D.  did  not  **  first  accrue  to  him  after  the 
fine  by  matter  before  the  fine,"  but  by  the  will  of  B.  which 
was  after  the  fine,  D.  could  not  claim  the  benefit  of  the  se« 
cond  saving^ 

This  statute  extends  to  copyholds'^. 

With  respect  to  the  clauses  relating  to  disabih'ties,  it  may 
be  observed,  that  if  he,  who  has  a  present  right,  and  is  not 
undet  any  disability,  brings  on  himself  a  disability;  as  if^ 
being  within  the  realm  at  the  time  of  the  fine  levied,  he 
should  afterwards  go  beyond  sea,  or  the  like;  in  these  cases 
he  will  not  be  allowed  any  longer  time  to  pursue  his  right 
than  during  the  first  five  years  after  proclamation  hau^  So 
when  the  aisability  is  once  removed,  the  five  years  begin  ta 
run,  and  will  continue  to  run,  notwithstanding  any  subse- 
quent disability,  either  voluntary  or  involuntary"^.     It  will 

\  Goodrigbt  v.  Foreatcr,  Exch.  Ch.    k  9  Rep.  105.  a. 
1  T«int«  57a-  I   8hep.  Touch.  89. 

m  Doe  d.  Durour  y.  Joacs,  4  T.R.  aoQu 
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be  proper  to  remark  also>  that  the  exceptions  in  favour  of 
infants,  femes  covert,  &c.  extend  to  those  only  to  whom  a 
right  tirst  accrues,  and  in  whom  it  first  attaches;  for  if  a 
person  to  whom  a  right  first  accrues,  dies  before  the  expi- 
ration of  the  five  years,  and  such  right  descends  to  his  son» 
or  heir  at  law,  who  is  then  under  age,  or  labours  under  any 
of  the  other  disabilities  mefftioned  in  the  act,  such  son  or 
heir  must  pursue  his  right  within  the  five  years,  which  be- 

?in  to  run  in  the  time  of  his  ancestors^  otherwise  he  will 
e  barred"^ 

A  fine  levied  by  tenant  for  life  divests  and  displaces  ail 
estates  in  reversion  or  remainder^  and  leaves  nothing  in  the 
reversionei:  or  remainder  man  but  a  mere  right  of  entry  (36); 
and  where  the  tine  is  levied  by  tenant  for  life  of  parcel  of  a 
manor,  the  reversion  of  which  parcel  is  in  the,  tenant  in  fee 
in  possession  jof  the  other  parts  of  the  manor,  the  eiSect  of 
the  fine  is  to  sever  such  parcel  ironi  the  manor. 

Proof  of  Fine. — ^Tbe  chirograph  of  a  fine  is  evidence  of 
SQch  fine  ;  because  the  chirographer  is  appointed  to  give  out 
copies  of  the  agreements  between  the  parties,  which  are 
lodged  of  record!*.  But  where  a  fine  is  to  be  proved  with 
proclamations,  an  examined  copy  of  the  proclamations 
must  be  produced  in  evidence**;  for,  although  the  chirogra- 
pher is  authorised  by  the  common  law  to  make  out  copies 
to  the  parties  of  thefine^  yet  he  is  not  appointed  by  the  sta-» 
tutes  to  copy  the  proclamations,  and  therefore  his  endorse- 
ment on  the  back  of  the  fine,  that  the  proclamations  have 
been  duly  made,  will  not  be  suiiicient  evidence. 

Proof  of  an  actuf^l  entry  is  necessary  to  avoid  a  fine  levied 
with  proclamations';  and  this  rule  holds  as  well  where  the 
fine  is  levied  by  tenant  for  life',  as  in  other  cases.  It  must 
appear  also  that  the  ejectment  was  commenced  within  a 
year  after  such  entr)«^ 

4.  Entn/  barred  by  Stat.  21  Jac.  !•  c.  16. — By  stat.  91 
Jac,  1.  c.  16,  s.  1.  ••  No  person  shall  make  any  entry  into 
"  any  lands,  &c.  but  within  twenty  years  next  after  his  ri^^h^ 
*'  or  title  shall  first  descend  or  accrue,  and  in  default  there- 


n  Stowell  V.  ^nch,  Plowd.  355. 
•0  Goodrigbt  v.  Forrester,  8  East,  559. 
p  Ball.  N.  P>  221). 

q  Cbettle  r.  Ponnd,  Ball.  N.  P.  229. 
Aiku'v  case.  Clay  t.  51.  S.  P. 


r  BerriogtoQ  ▼.  Parhlinrst,  Str.  1086. 
s  Compere  V.  Hick»,  7  V.  R.  43a.  7^7. 
t  Stat.  4  Ann.c,  16.  ■.  ]o. 


(36)  Tbi«  right  of  ^ntry  is  not  devisable.  S.  C. 
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*'  of,  such  person  so  not  entering,  and  his  heir,  shall  be  ut- 
•*  terly  disabled  from  such  entry." 

But  by  s.  2.  "  If  any  person  having  right  or  title  of  entry, 
•?  shall  be  at  the  time  of  the  said  right  or  title  first  de- 
•*  scended,  accrued,  come^  or  fallen,  within  the  age  of 
**  twenty-one  years,  feme  covart,  non  compos  mentis,  im- 
prisoned, or  beyond  seas,  then  such  person  and  his  heir 
may,  notwithstanding  the  said  twenty  years  be  expired, 
bring  his  action  or  make  his  entry,  as  he  might  have  done 
'  before  this  act :  so  as  such  person  or  his  heir  shall,  within 
ten  yjears  next  after  his  and  their  full  age,  discoverture, 
coming  of  sound  mind,  enlargement  out  of  prison,  or 
**  coming  into  this  realm,  or  death  (37),  take  benefit  of 
"  and  sue  forth  the  same,  and  at  no  time  after  the  said  tea 
"  years  (38)." 

The  plaintiflfrriust  prove  either  actual  possession  or  a  right 
of  entry  within  twenty  years,  or  account  for  the  want  of 
it;  for  by  virtue  of  this, statute,  an  uninterrupted  adverse" 
possession  for  twenty  years  (except  in  cases  which  fall  within 
the  clause  of  exception)  operates  as  a  descent  or  a  discon- 
tinuance which  tolls  entry.  Hence,  the  defendant  may  take 
advantage  of  this  statute  on  the  general  issue. 

Where  the  defendant  has  the  legal  title  and  is  in  posses- 

U  Salk.  421. 


(37)  "  It  appears  probable  enough,  upon  looking  into  the  case 
of  Stowell  V.  Lord  Zouch,  PLowd.  355.  b.  that  the  word  death  was 
introduced  here  to  obviate  the  difficulty,  which  had  arisen  in  that 
case,  upon  the  construction  of  the  statute  of  fines,  4  H*  ?•  c.  24* 
for  want  of  that  word."  Per  Lawrence  J.  in  Doe  v.  Jesson,  6£a&t*8 
11.  85. 

(38)  This  clause  gives  to  the  party ^  to  whom  a  right  of  entry  ac-« 
crues,  and  who  is  under  a  disability  at  the  time,  ten  years  after  tl>e 
disability  Tcmoved,  notwithstanding  the  twenty  years  should  have 
elapsed  after  his  title  first  accrued;  and  to  the  heir^  the  statute 
gives  ten  years  from  the  death  of  his  ancestor,  to  whom  the  right 
first  accrued  during  the  period  of  disability,  and  who  died  under 
such  disability ;  for  the  word  death  refers  to  the  death  of  the  person 
to  whom  the  right  first  accrued,  and  whose  heir  the  claimant  is*; 
hence,  where  the  ancestor  died  seised,  leaving  a  son  and  daughtei^, 
infant^^  stranger  entered,  the  son  died  within  age  ;  it  was  holden, 
that  the  daughter  was  entitled  only  to  ten  years  from  the  death  of 
her  brother^  to  ti^ake  her  ^ntry. 


*  pQc  ▼.  JctsoQ,  6  Eait^  80* 
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sion*,  he  may  defend  himself  upon  his  title,  although  ^ 
years  have  run  against  him  before  he  took  possession,  such 
20  years  possession  not  being  the  possession  of  the  lessor 
of  theplaintiif. 

This  statute  runs  against  the  lord  of  a  manor  as  well  as 
fgainst  any  other  person^  Hence  ifahouse^  &c.  be  built 
on  the  waste,  the  lord  should  take  care  to  have  some  entry 
made  of  it  in  his  books  and  reserve  some  rent  or  service ; 
otherwise  be  will  lose  his  right. 

In  like  manner,  if  a  common  ha^  been  inclosed  90  years, 
the  commoners*  right  of  entiy  is  gone*. 

It  is  to  be  observed,  that  the  right  or  title  of  entry  within 
this  statute,  must  be  such  as  is  accompanied  by  a  right  of 
possession" :  A.,  seised  in  fee  of  an  estate,  made  a  lease  for 
years,  containing  la  clause  of  re-entry,  in  default  of  pay- 
ment of  the  rent  reserved,  and  afterwards  devised  the  estate 
toB.  in  fee,  and  died.  From  the  death  of  A.,  until  the  ex- 
piration of  the  lease,  (a  period  of  more  than  twenty  years) 
C,  the  heir  at  law  of  A.,  received  the  rent  from  the  lessee ; 
during  all  which  time  B.,the  devisee,  did  not  take  any  steps 
to  recover  the  possession  ;  but  within  twenty  years  after 
the  expiration  of  the  lease,  B.  brought  an  ejectment ;  where- 
upon it  was  objected  that  B.*s  right  of  entry  was  barred 
by  this  statute :  1st,  By  the  non-receipt  of. tent  by  B.  under 
the  lease  granted  by  the  devisor  for  more  than  twenty  yeai*s, 
and  an  adverse  enjoyment  by  C.  of  such  rent  during  all 
that  time;  and,  Cdly, By  B.  not  having  availed  himself,  for 
more  than  twenty  years,  of  his  right  of  entry  under  the  pro- 
viso in  the  lease  for  non-payment  of  the  rent.  But  the  court 
overruled  the  objection,  and  held  that  B.  was  entitled  to  re- 
cover, observing,  that  during  the  lease,  B. could  not  have  en- 
tered and  supported  the  ejectment;  and  although  a  for- 
feiture were  committed,  yet  B.  was  not  obliged  to  enter. 

This  statute  does  not  run  in  any  case,  except  where  there 
is  an  actual  ouster  or  disseisin*.  Hence,  it  is  proper  to  con- 
sider what  acts  amount  to  an  ouster  or  disseisin : 

Taking  the  whole  profits  by  one  tenant  in  common  is 
not  any  ejectment  of  the  others 


X  Doe  d.  Rurrough  r.  Reade,  8  East,  Lawrence  J.  in  Hawke  ▼.  Bacon,  a 

333.                    ,  '1  aniit.  l(>o, 

7  Grecby  V.  Pmton,  Norfolk  Snmm.  a  ])oe  d.  Cook  v^  Danvcri,  7   East, 

Asa.  ij'iS.  LA.  Uayniotid  C.i.  Si:gk  299. 

Lecda's  MS.  b  l^r  Cur.  in  Rf adiQ|; ,  ?.  Koyttno, 

E  Creach    r.   Wibnot,  Derby  .Sitiuin.  Sulk.  4J'J. 

A4S.  J75«.  per  U-e  C  J.     Chad  by  c  1  Inst,  lyy.  b. 
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Where  one  tenant  in  common  had  received  rent  for  the 
urbole  of  the  premises',  and  had  not  accounted  for  it  to  bit 
companion  for  above  twenty  year«,  this  was  holden  by  the 
court  not  to  be  such  aii  adverse  possession  as  would  bar  the 
tenant  in  common,  who  bad  been  kept  ont  of  the  rents,  from 
maintaining  an  ejectment  for  an  undivided  moiety  (39).  Ft 
is  to  be  observed,  that  in  the  preceding  case  it  was  not  left 
to  the  jury  to  presume  an  actual  ouster;  consequently  no 
ouster  was  found,  but  merely  the  facts  as  above  stated. 
But  in  a  case  where  it  ap|)eared^,  that  there  had  been  for 
nearly  40  years  sole  and  uninterrupted  possession  by  one 
tenant  in  commoD>  without  any  claim  by  his  companion  to 
a  share  of  the  repts  and  profits,  and  without  any  acknowledg- 
ment of  his  right  by  tne  other  tenant  in  common,  it  was 
holden  to  be  a  sufficient  ground  for  a  jury  to  presume  an 
actual  ouster  of  the  co-tenant,  and  consequently  that  the 
statute  operated  as  a  bar  to  a  recovery  in  ejectment  (40). 

So  parceners  and  joint  tenants  cannot  be  disseised  by  their 
companions,  except  by  an  actual  ouster'. 

If  there  be  tenant  at  sufferances,  and  a  stranger,  not  having 
any  right  to  the  land,  make  a  lease  to  him  by  indenture,  ren- 
dering rent  without  putting  the  tenant  by  suH'erance  out  of 
possession,  and  the  tenant  pay  the  rent  to  the  stranger,  that 
IS  not  any  disseisin  to  him  who  has  the  right 

If  a  stranger  receive  of  my  tenant  by  voluntary  payment^^ 

d  FRtrclaim    ▼.    ShackMon,  5  Burr,  g  Per  Cnr.  in  Prenson  ▼.  Sone,  i  RolL 

9604.  a  Bi.  R.  690.  Abr.  659-  (C)  pi.  1 1. 

•  Doe  d.  ruber ▼.  Profter,  Cowp.  917-  ^  I  RoU*  Abr.  659.  (C)  pi.  6. 
f  Hob.  190. 


(39)  Where  one  tenant  in  common  enters  generally  withoat  his 
compttnion*  it  shall  work  an  entry  to  the  companion.  Smates  v« 
Dale,  Hub.  ISO.  Where  one  parcener  enters  generally^  and  takes 
the  proiittt,  this  fthall  be  accounted  in  law  the  entry  of  them  both, 
and  not  a  divestment  of  the  moiety  of  her  sister.  J  Inttt.  243.  b< 
See  Doe  v.  Keen,  7  T.  R.  386. 

(40)  "  There  have  been  frequent  disputes,  as  to  how  far  the 
possession  of  one  tenant  in  common  shall  be  said  to  be  the  posses* 
•ion  of  the  other,  and  what  acts  of  the  one  bhall  amount  to  an  ac- 
tual ouster  of  his  companion.  I  thiiik  the  only  case  in  which  the 
p088i,*8&ion  of.  one  tenant  in  common  can  be  said  to  be  the  posses- 
sion of  the  other  is, where  one  holds  possession  as  such^  and  receives 
the  rents  and  profits  on  account  of  both.  With  respect  to  what 
acta  will  amount  to  an  actual  ouster,  if  no  actual  ouster  is  proved, 
yet  it  may  be  inferred  from  circumstances,  which  circumstances 
are  matter  of  evidence  to  be  left  to  a  jury.'*     Per  Aston  J.  S.  C. 


EJECTMENT.  677 

without  coercion  of  distress,  the  rent  due  to  me,  that  is  a 
disseisin  to  me  at  my  election. 

The  possession  of  one  joint  tenant  is  the  possession  of  the 
other,  so  as  to  prevent  the  operation  of  the  statute*. 

Where  two  persons  are  in  possession,  the  possession  is 
judged  in  him  who  hath  rights 

A  claim  or  entry,  to  prevent  the  operation  of  the  statute 
must  be  on  the  land,  unless  there  be  some  special  reason  to 
the  contrary*. 

And  by  Stat  4  Ann.  c  16.  $.  16.  An  action  must  be 
commenced  within  one  year  next  after  the  making  of  the 
claim  or  entry  and  prosecuted  with  effect;  otherwise  the 
claim  or  entry  will  be  of  no  ayail.     . 

The  Stat.  21  Jac.  c  16.  shall  not  be  taken  by  construc- 
tion"*,  to  bar  a  man  of  his  action,  unless  it  be  expressly 
found  bow  the  possession  has  been. 

If  a  mortgage  is  made  for  a  collateral  security,  although 
the  mortgagee  is  not  in  possession  for  twenty  years  and 
more,  yet  if  interest  be  paid  on  the  bond,  the  statute  shall 
not  bar". 


XI.  Evidence. 


Evidence  on  the  Part  of  the  Lessor  of  the  Plaintiff'. — Thb 
evidence  required  to  support  an  ejectment  will  vary  accord- 
ing to  the  title  of  the  lessor  of  the  plaintiff. 

'  Devisee  of  a  Term. — Where  the  lessor  of  the  plaintiff  is 
devisee  of  a  term,  he  must  produce  in  evidence  the  pro- 
bate of  the  will,  and  prove  the  assent  of  the  executor  to 
the  devise® ;  for  where  a  person  devises,  either  specially 
or  generally,  goods  or  chattels,  real  or  personal,  and  dies, 
the  devisee  caunot  take  them  without  the  assent  of  the 
executors. 

Lessee  for  years  devised  the  term  to  his  executor  for  life', 
paying  50/.  to  J.  S.,  remainder  to  the  lessor  of  the  plaintiff. 

i  Fordr.  Grey,  Salk.  985.     But  Bee  n  Per  Holt  C.J.  Ld.  Raym.  750. 

2  Taunt.  441.  o  1  lost.  11 1,  a. 

k  Hob.  Sd«.  p  YouiifT  ▼.  HQlmet,  Str.  70.    Middlc- 
I  Salk.  395.  lex  Sittings,  B.  R.  Fark^r  C.  J. 

m  Per  Holt  C.  J.  deUrerin^  the  opi** 

aioD  of  tha  court,  Ld.  Uaym.  sd9. 
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The  executor  dying,  his  executrix  entered  upon  the  residue 
of  the  lease  alia  possessed  herself  of  the  term.  An  eject- 
ment having  been  brought,  it  was  holden,  that  the  exe« 
cutor  took  as  executor,  and  not  as  legatee;  and  then  the 
remainder  over  was  not  executed,  and  that  it  was  incum- 
bent on  the  remainder  man  to  prove  a  special  assent  thereto, 
as  to  a  legacy  ;  whereupon  plaintiff  proved  payment  of  the 
60/.;  and  that  was  holden  to  be  a  sufficient  assent,  and  the 
plaintiff  recovered. 

Administrator^ — Where  the  lessor  of  the  plaintiff  claims 
title  as  administrator,  in  strictness  be  ousht  to  produce  the 
letters  of  administration  under  the  seal  of  the  ecclesiastical 
court.  But  the  entry**,  or  an  examined  copy'  of  the  entry 
in  the  book,wherein  the  orders  of  the  court  for  granting  let- 
ters of  administration  are  entered ;  or  an  exentplification'  of. 
the  letters  of  administration  will  also  be  evidence. 

If  the  lessor  of  the  plaintiff  make  title  as  assignee  of  a 
term  from  an  administrator^  cum  testamento  annexo^  an  ex- 
emplification,, though  not  in  hoc  verba,  yet  agreeably  to  the 
form  of  the  ecclesiastical  court,  wjll  be  good  evidence  (41). 

Copyhold, — If  tlie  plaintiff  make  title  in  the  lessor  as  lord 
of  a  manor%  who  has  right  by  forfeiture  of  a  copyhold,  he 
ought  to  prove  that  his  lessor  is  lord,  and  the  defendant  a 
copyholder;  and  that  he  committed  a  forfeiture:  but  the 
presentment  of  the  forfeiture  need  not  be  proved,  nor  the 
entry  or  seizure  of  the  lord  for  the  forfeiture. 

Tenant  by  E/e<(ft. — Tenant  by  elegit  must  produce  in 
evidence  an  examined  copy  of  the  judgment,  of  the  writ  of 
elegit  taken  out  upon  it,  and  the  inquisition  and  return 
thereupon. 

Landlord. — ^In  ejectment  by  a  landlord  against  his  tenant, 
it  will  not  be  necessary  for  the  landlord  to  give  any  evidence 
of  his  title  anterior  to  the  lease;  for  the  tenant  will  not  be 

Kermitted  to  impeach  the  title  of  the  person  under  whom 
e  came  into  possession. 

q  Garrett  v.  Lister,  i  Ley.  35.  Pease-  0  Per  Lord  HardwickeC.  J.  in  Kemp* 
lie's  case.     1  Ler.  101.     Elden  v.        tour  Cros8,Ca*T. H.  108. 

Keddell,  8  East.  I87.  t  Keniptoa  ▼.  Cross,  Ca  T.  H.  I  OS. 

r  Bay  v.  Clerk,  London  Stttin&fs,  after  u  Peters  d.  Bp.  of  Wioton  ▼.  Milfs, 
H.  T.  1775.  Ld.  Mtfusfield  C.  J.  13        perTrscy,  Surrey,  1707.  Bui.  N.P. 

.     East,  939.  107. 

(41)  For  the  evidence  necessary  to  establish  a  title  by  the  heir, 
see  l?eake*s  Evid.  part  II.  chap.  xiv.  where  this  subject  is  treated 
with  great  perspicuity,  f^or  evidence  on  ejectment  brought  bj 
devisee  of  land^  see  post  tit.  Statute  of  Frauds,  s^d* 
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In  ejectment  upon  a  clause  of  re-entry',  in  a  lease,  for 
non-payment  of  rent  against  the  assignee  of  the  term,  the 
lessor  proved,  by  the  subscribing  witness,  the  execution  of 
the  counterpart  of  the  lease;  this  was  ruled  to  be  suHiicient 
proof  of  the  holding  upon  the  condition  of  re-entry  in  case 
of  non-payment  of  rent,  without  producing  the  lease  itself, 
or  proving  that  notice  had  been  given  to  the  defendant  to 
produce  it  (42). 

In  ejectment  for  a  leasehold  estate,  the  lessor  of  the  plain- 
tiff produced  the  original  lease,  which  was  for  a  term  of 
1000  years,  granted  in  the  time  of  Queen  Elizabeth;  and 
one  mesne  assignment  in  the  timeof  King  James,  and  then 
proved  possession  in  himself  and  those  under  whom  he 
claimed,  for  70  years  prior  to  the  ejectment;  it  was  holden'^, 
that  the  jurymight  be  directed  to  presume  all  the  mesne 
assignments. 

In  ejectment  by  landlord  against  tenant*,  the  landlord 
proved  payment  of  rent  and  half  a  year's  notice  to  quit 
but  on  the  cross  examination  of  the  plaintiff's  witness,  he 
•was  asked,  whether  there  was  not  an  agreement  in  writing  re- 
lative to  the  holding  of  these  lands?  to  which  he  answered, 
that  an  agreement' in  writing  relative  to  these  lands  was 
produced  at  the  last  trial  of  this  ejectment  (this  being  the  se* 
cond  trial) ;  but  he  did  not  know  the  contents  of  it :  and  then, 
another  witness  was  called,  who  proved  that  he  had  seen  • 
the  same  paper  in  the  hands  of  Sir  M.  Wood's  attorney,  on 
the  same  morning  (i.  e.  of  this  trial).  Whereupon  it  was  ob- 
jected on  the  part  of  the  defendant,  that  no  parol  evidence 
of  the  tenancy  could  be  given,  when  it  appeared  that  there 
-was  an  agreement  in  writing  concerning  it;  and  it  did  not 
appear  that  the  landlord  had  any  right  to  determine  the  te« 
nancy  in  the  manner  he  had  done.  Lord  Ellenborough  C.  J. 
If  there  were  any  writing  relative  to  this  holding,  in  the  pos- 
session of  the  landlord,  the  defendant  ought  to  have  given 
him  a  regular  notice  to  produce  it;  otherwise,  in  this  colla- 
teral way,  he  would  get  the  whole  benefit  of  it,  without  giv- 
ing such  a  notice ;  when,  if  notice  had  been  given,  and  the 

s  Roe  ▼.  DftTit,  7  Eaut,  363.  z  Doe  d.  Sir  M.  Wood  r.  Morris,  19 

y  Earl  d.  Goodwiu  ▼.  Baxter,  9  BI.  R.         Eut,  Q37. 
1928. 


(49)  It  is*  sufficient  to  prove  Jssiffnroent  of  lease  by  subscribing 
witness,  without  calliog  the  subscribing  witness  to  the  original  lease. 
;Nash  V.  Tomer,  1  Esp.  N.  P:  C.  217*  per  Kenyon  C.J.  In  this 
^,,the  assignment  was  by  endorsement, 

TOI<.  U«  B 
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Sper  were  produced,  it  might  not  support  the  objection, 
ow  can  we  say  that  the  plaintiff  ought  to  have  been  non- 
suited for  want  of  giving  the  best  evidence  of  the  tenancy,  un« 
less  it  appeared  that  there  was  other  and  better  evidence  of  it 
in  an  agreement  in  writing  between  the  landlord  and  his  te- 
punt,  which  the  landlord  kept  back^  Enough,  at  least, 
ought  to  appear  to  shew  that  the  paper  not  produced  was 
better  evidence  of  the  terms  of  the  tenancy  than  the  evi- 
dence which  was  received ;  but  it  did  not  appear  that  it  was 
an  agreement  between  these  parties,  or  that  it  was  an  exist- 
ing agreement  at  this  time:  it  might  have  been  an  agree- 
ment between  the  defendant  and  his  former  landlord ;  or  it 
might  have  related  to  a  former  period  of  the  tenancy.  The 
witness  did  not  profess  to  know  a^y  thing  of  the  contents  of 
the  paper,  only  that  it  was  an  agreement  relative  to  the 
lands  in  question. 

Legitimacy. — ^In  this  action,  the  legitimacy  of  the  parties 
frequently  comes  in  question.  An  opinion  appears  to  have 
prevailed  at  one  time,  that  unless  the  husband  was  extra 
guatuor  maria^  that  is,  out  of  the  kingdom^  during  all  the 
time  of  the  wife's  going  with  child,  access  must  be  pre-* 
sumed,  and  the  child  must  be  deemed  legitimtte*.  But,  on 
examination  of  this  docrine,  it  was  found  unsatisfactory,  and 
it  is  now  holden',  that  jion-access  may  be  proved  to  bas- 
tardize the  issue,  although  it  should  appear,  that  the  hus- 
band was  within  the  kingdom  during  the  period  of  gestation. 
So  where  the  husband,  in  the  course  of  nature,  cannot  have 
been  the  father  of  his  wife's  child,  the  child  is  by  law  a 
bastard,  whether  the  husband  be  within  reach  of  access  or 
not;  as  in  the  case  of  a  natural  impossibility,  the  husband 
bein^  within  the  age  of  puberty^;  or  disabled  by  bodily  in- 
firmity^  So  where  it  was  proved,  that  the  husband  had 
not  access,  until  a  fortnight  before  the  birth  of  the  child, 
the  child  was  adjudged'^  to  be  illegitimate.  The  wife  is  a 
witness  of  necessity,  as  to  the  fact  of  adulterous  intercourse, 
because  that  lies  within  her  own  knowledge%  and  she  is  the 
only  person  who  may  be  supposed  privy  to  it,  except  the 
adulterer.  This  case,  therefore,  affords  an  exception  to  the 
general  rule,  which  prohibits  the  wife  from  being  examined 
aguinst  her  husband  in  any  matter  affecting  his  interest  or 
character.    But  non-access  must  be  proved  by  other  testi< 

9  Qaeen  ▼•  Marrey,  Salk.  109.  c  1  Rol.  Abr.  SS9.  cited  by  L4.  £Ucii> 

«  Pendrell  v.  Pendrctl,  Str.  905.  R.        borough,  8  East,  S05. 
•    ▼.  Bcdall,  Str.  1076.  Rep.  Temp,    d  R.  ▼.  Luffe,  8  Eaft,  19s. 

Kardw.  379-  aad  Aiidr.  9^  e  R.t  Reading,  Kep.Teiiip.  Hard.  79. 

b  J  U.  6.  8.  b.  R.  v.lUoiLe,  i  Wib  840.  aad  Aiidr. 

10. 
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rnpny'  than,  that  of  the  wife,  and  this  rule  holds  although 
the  husband  be  dead*. 

The  presumption  of  legitimacy  arising  from  the  birth  of 
a  child  during  wedlock,  the  husband  and  wife  not  being 
proved;  to  be  impotent,  and  having  opportunity  of  access  to 
each  other  during  the  period  in  which  a  child  could  be  be* 
gotten  and  bom  in  the  course  of  nature,  may  be  rebutted  by 
circumstances  inducing  a  contrary  presumption^. 

Jfhe  iact  of  the  birth  of  a  child  from  a  woman  united  to  a 
man  by  lawful  wedlock,  is  generally,  by  the  law  of  England^ 
primd  facie  evidence,  that  such  child  is  legitimate^.  Such 
prima  facie  evidence  of  legitimacy  may  always  be  lawfully 
rebutted  by  satisiactory  evidence,  that  such  access  did  not 
take  place  between  the  husband  and  wife,  as  by  the  laws  of 
nature  is  necessary,  in  order  for  the  man  to  be  in  fact  the 
father  of  the  child^.  The  physical  fact  of  impotency,  or  of 
non-access,  or  of  non-generating  access,  as  the  case  mav  be, 
may  always  be  lawfully  proved  by  means  of  such  legal  evi- 
dence as  is  strictly  admissible  in  every  other  case  in  which 
it  is  necessary,  by  the  law  of  England,  that  a  physical  fact  be 
proved^ 

After  proof  given  of  such  access  of  the  husband  and  wife^ 
by  which,  according  to  the  laws  of  nature^  he  migbt  be  the 
father  of  a  child  (by  which  is  to  be  understood  proof  of 
sexual  intercourse  between  them)  no  evidence  can  be  re- 
ceived, except  it  tend  to  falsify  the  proof  that  such  inter* 
course  bad  taken  place'*.  Such  proof  must  be  regulated  by 
the  same  principles  as  are  applicable  to  the  establishment  of 
any  other  fact'. 

In  every  case  where  a  child  is  born  in  lawful  wedlock,  the 
husband  pot  being  separated  from  his  wife  by  a  sentence  of 
divorce,  sexual  intercourse  is  presumed  to  have  taken  plac^ 
between  the  husband  and  wife,  until  that  presumption  is  en- 
countered by  such  evidence  as  proves  to  the  satisfaction 
of  those  who  are  to  decide  the  question,  that  such  sexual 
intercourse  did  not  take  place  at  any  time,  when  by  such  in- 
tercourse the  husband  could,  according  to  the  laws  of  nature, 
be  the  father  of  such  child^ 

The  presumption  of  the  legitimacy  of  a  child  bom  in  law<» 
ful  wedlock,  the  husband  not  being  separated  from  his  wift 

r -a.  F.  Reading,  Rep.Temp.  Hard.  79»  i   Banbury  CJain  el  Peerage,  D.  P. 

R.  F.  Rooke,  1  Will.  3^0.  and  Andr.       Opiuioa  of  the  judges,  13  J^ay,  ISiU 

10.  |c  lb. 

f  R,  F.  Kea,  11  East,  139.  1  lb. 

k  Baabiirjr  Claim  of  Peerage,  D.  P.  an  lb. 

9  Bfay,  i  S  U .  Opinion  of  the  j adgea.  u  Ib« 

o  lb.  S.  C.4Jnl7»ltl|. 

£  8 
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by  a  sentence  of  divorce,  can  be  legally  resisted  only  by 
evidence  of  such  facts  or  circumstances,  as  are  suiFicient  to 
prove,  to  the  satisfaction  of  those  who  are  to  decide  the 
question,  that  no  sexual  intercourse  did  take  place  between 
the  husband  and  Wife  at  any  time,,  when  by  such  intercourse 
the  husband  could,  by  the  la\<^s  of  nature,  be  the  father  of 
•uch  childP. 

Where  the  legitimacy  of  a  child  in  sucb  a  case  is  disputed, 
on  the  ground  that  the  husband  was  not  the  father  of  such 
child,  the  question  to  be  left  to  the  jury  is,  whether  the  hus- 
band was  the  father  of  such  child ;  and  the  evidence  to 
prove  that  he  was  not  the  father,  must  be  of  such  facts  and 
circumstances,  as  arc  sufficient  to  prove  to  the  satisfaction 
of  a  jury,  that  no  sexual  intercourse  took  place  between  the 
husband  and  wife  at  any  time,  when,  by  such  intercourse, 
the  husband  could,  by  the  laws  of  nature,  be  the  father  of 
such  child''  (43). 

Mortgagee. — In  ejectment  by  a  mortgagee,  if  the  mort- 

Sagor  be  in  posse8son%  proof  of  the  execution  of  the  mortgage 
eeds  by  the  subscribing  witness,  will  be  sdOicient  to  sup- 
port the  mortgagee's  title;  but  if  a  third  person  is  in  posses* 
8ion,the  mortgagee  should  also  prove,  that  such  third  person 
has  paid  rent  t!o»  or  otherwise  acknowledged  the  title  of  the 
mortgagor. 

Rect^or. — In  ejectment  by  a  rector  for  a  rectory',  it  seems 
that  it  is  not  necessary  for  the  plaintiff  to  prove  that  he  sub* 
scribed  and  publicly  read  the  thirty-nine  articles;  for  where 
any  act  is  required  to  be  done,  so  that  the  party  neglecting 
it  would  be  guilty  of  a  criminal  neglect  of  auty  in  not  hav«' 
ing  done  it,  the  law  presumes  the  affirmative,  and  throws 
the  burthen  of  proving  the  contrary  on  the  other  side^ 

p  OpinioD  of  the  judges,  S.  C  4  July,  s  Bl.  R.  855.    See  alto  WiUiams  ▼. 

1311.  East  Ittdia  Compauy,  3  East,  R.  199. 

q  lb.  t  Sberrard^s  ease,  cited  by  de4Urey  C. 

r  Prakrrs  Kvid.  324.  J .  deliveriiig  tbe  opinioa  of  t)ie  court 

•  S<'e  Motik  V.  Bntlcr,  1  RoH.  Rep.  in  Powell  v.  Milbaiik,  8  Bl.  R.  S53. 

83.  recognised  in  Powell  v.  Milbank, 


(43)  **  The  non-existence  of  sexoal  intercourse,  is  generally  ex* 
pressed  by  the  words  **  noo-access^of  the  husband  to  the  wife.** 
And  we  understand  those  exprevnons  as  applied  to  the  present 
question  as  meaning  the  same  thing;  because  in  one  sense  of  the 
word  "  access/*  the  husband  may  be  said  to  have  accebs  to  his 
wife  as  being  in  the  same  place^  or  m  ihe  same  hnuse^  and  yet  under 
(rircomstances  sucb  as  instead  of  moving,  ti*tid  to  disprove,  that 
any  sexnal  intercourse  had  taken  plice  between  them/'  Remark 
of  the  judges* 
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Hence  where  a  prebendary  brou{;bt  ejectment  for  a  bouse, 
belonging  to  bis  prebend,  and  was  requii\ed  to  shew  tbat  lie 
had  performed  the  requisites  necessary  by  law  to  make  luiu 
prebendary  ;  Wilmot  J.  held,  tbat  it  ought  to  be  piesMmed 
tbat  be  had  performed  them,  until  something  appearjcd  to 
the  contrary. 

In  addition  to  the  proof  of  his  title,  the  lessor  of  the 
plaintiff  must,  if  the  landlord  be  made  defendant,  prove  his 
tenant  or  tenants  in  possession  of  the  lands,  &c.  to  which 
plaintiiV makes  title"";  or  if  the  tenant^  or  tenants  in  posses- 
sion defend,  the  lessor  of  the  plainiitf  must  prove  him  or 
them  in  possession  of  the  lands,  &c.  to  whicli  be*  makes  title* 

N.  A  tenant  in  possession  cannot  be  a  witness  to  support 
bis  own  possession^. 

If  a  material  witness  for  the  defendant  be  made  a  co-de« 
fendant,  be  should  sutler  judgment  by  detiiult  (44). 

The  parish  register,  or  an  examined  copy  thereof,  will  be 
evidence  to  prove ^-bristenings,  marriages,  or  burials. 

The  original  visitation  books  of  heralds*,  compiled  when 
progresses  were  solemnly  and  regularly  made  into  every 
part  of  the  kingdom,  to  inquire  into  the  state  of  families, 
and  to  register  such  marriages  and  descents,  as  were  veri- 
fied to  them  on  oath,  are  allowed  to  be  good  evidence  qf  pe« 
digrees. 

Although  it  is  a  general  rule  that  hearsay  evidence  is  not 
admissible,  yet  in  some  cases  where  a  strict  adherence  to 
tbat  rule  would  utterly  prevent  the  party  frqm  establishing 
bis  case,  the  law  sanctions  a  departure  from  it  (45).     Hence, 

u  Smith  ▼.  Mann,  I  Wit«.  920.    Fcnn  y  Doe  d,  Fobter  v.  Williams,  Cowp. 

li  Blanchard  ▼.  Wood,  i  Boe.  &  PhI.  6i2l. 

573.  z  Matthew  ▼.  Port,  Comb.  6.3.    S  Bl« 

z  Goodright  ▼.  Rich,  7  T.  R.  327.  in  Cop^m.  c  7>  11. 

which  Doe  d.  Jesse  v.  Bacchus,  Bui. 

N.  P.  110.  was  overruled. 


•WST'l' 


(44)  One  of  two  defendants,  who  has  suffered  judgment  by 
default,  may  be  called  to  prove  the  other  defendant  in*  possession* 
Doe  d.  Harrop  v.  Green,  4  Esp.  N.  P.  C.  19B.  sed  qucs,  and  see 
Chapman  v.  Graves,  2  Camp.  N.  P.  C.  3133.  n. 

(45)  **  Hearsay  is  good  evidence  to  provf,  who  is  my  grand- 
father, when  he  miirried,  what  children  be  had,  &c.  of  which  it  is 
not  reasonable  to  presume  that  i  have  better  evidence ;  so  to  prove 
that  my  father,  mother,  cousin,  or  other  relation  beyond  the  sea  is 
dead,  and  the  com  moo  nepulation  dnd  belief  of  it,in  the  family, 
gives  credit  to  such  evidence*"    OiOi.  L,  £y.  liSk  edit*  1  iQu 
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the  declarations  of  the  members  of  a  family,  add^  perhaps^ 
of  others  living  in  habits  of  intimacy  with  them  (46),  are 
received  in  evidence  as  to  pedigreeV ;  biit  evidence  of  what 
a  mere  stranger  has  said  has  ever  been  rejected  in  such 
case^. 

The  husband  has  been  considered  as  a  member  of  the 
wife's  family  within  this  exception^;  and,  consequently, 
evidence  of  his  declarations  as  to  the  illegitimacy  of  his 
wife  is  admissible. 

In  the  case  of  the  Banbury  claim  of  peerage,  D.  P.  S3d 
February,  1800,  the  counsel  for  the  petitioner  stated  that  he 
would  offer  in  evidence  certain  depositions  taken  upon  a 
bill  (seeking  relief),  filed  in  the  Court  of  Chancery  on  the 
9th  of  February,  1640,  by  Edward,  the  eldest  son  of  the 
first  Earl  of  Banbury,  an  infant,  by  his  next  friend.  This 
evidence  having  been  objected  to,  and  the  point  argued^  the 
following  questions  were  proposed  to  the  judges : 

Upon  the  trial  of  an  ejectment  brought  by  E.  F.  against 
G.  H.,  to  recover  the  possession  of  an  estate,  E.  F*,  to  prove 
that  C.  D.,  from  whom  E.  F.  was  descended,  was  the  legiti« 
mate  son  of  A.B.,  offered  in  evidence  a  bill  in  chancery,  pur«* 
porting  to  have  been  filed  by  C.  D.  150  years  before  that 
lime  by  his  next  friend,  such  next  friend  therein  stiling  him« 
self  the  uncle  of  the  infant  for  the  purpose  of  perpetuating 
testimony  of  the  fact  that  C.  D.  was  the  legitimate  son  of 
A.  B.,  and  which  bill  stated  him  to  be  such  legitimate  son 
(but  no  persons  claiming  to  be  heirs  at  law  of  A.  B.,  if  C.  D« 
was  illegitimate,  were  parties  to  the  suit,  the  only  defendant 
being  a  person  alleged  to  have  held  larids  under  a  lease  from 
A.  B.»  reserving  rent  to  A*  B*  and  his  heirs) :  and  also  offered 
in  evidence  depositions  taken  in  ■  the  said  cause ;  some  of 
them  purporting  to  be  made  by  persons  stiling  themselves 
relations  of  A*  B. ;  others  stiling  themselves  servants  in  his 
family ;  others  stiling  themselves  to  be  medical  persons  at- 
tendant upon  the  family:  and  in  their  respective  oepositions 
stating  facts,  and  declaring  that  C.  D»  was  the  legitimate  son 
of  A.  B*,  and  that  he  was  in  the  family^  of  which  they  were 


•  Per  Lord  KenyonC  J.  iiiR«r.  Erii-    b  Vowlet  ▼.  Young,  13  Vcs.  140.  Ld. 
ircll,  3  T.  R.  79S.  £nkioe  C. 


(46)  Tn  ^ectment  between  the  Dukeof  Athol  and  Ld.  Ashbarn* 
ham,  E.  1 4  Geo.  2.  Mr.  Sharpe,  who  wat  attorney  in  the  cause,  was 
admitted  to  prove  what  Mr.  Worthington  (who  happened  to  die 
before  the  trial)  had  told  him  he  knew  and  had  heard  in  regard  to 
the  pedigree  «f  the  family.    Gilk  Lr  Br.  I  W« 
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respectively  relations,  servants,  and  medical  attendants,  re- 
puted so  to  be. 

1st  question.  Are  the  bill  in  equity,  and  the  depositions 
respectively,  or  any,  and  which  of  them,  to  be  received  in 
the  courts  below,  upon  the  trial  of  such  ejectment  (G.  H. 
Dot  claiming  o?  deriving,  in  any  manner,  under  either  the 
plaintiff  or  defendant  in  the  said  chancery  suit),  either  as 
evidence  of  facts  therein  [alleged,  denied,  or]  deposed  t6, 
or  as  declarations  respecting  pedigree ;  and  are  they,  or  any, 
^nd  which  of  them,  evidence  to  be  received  in  the  said 
cause,  that  the  parties  filing  the  bill,  and  making  the  depo- 
sitioDS,  respectively  sustained  the  characters  of  uncle,  rela- 
tions, servants,  and  medical  persons,  which  they  describe 
themselves  therein  sustaining. 

Answer  (47).  Neither  the  bill  in  equity,  nor  the  deposr- 
tions,  are  to  be  received  in  evidence  iu  the  courts  below,  on 
the  trial  of  the  ejectment,  either  as  evidence  of  the  facts 
therein  [alleged,  denied,  or]  deposed  to,  or  as  declarations 
respecting  pedigree ;  neither  are  any  of  them  evidence  that 
the  parties  filing  the  bill,  or  making  the  depositions  respec- 
tively sustained  the  characters  of  uncle,  relations,  servants, 
and  medical  persons,  which  they  describe  themselves  there- 
in sustaining.  The  judges  further  added,  that  it  would  not 
make  any  difference  in  their  opinion,  if  the  bill,  stated  to 
have  been  filed  by  C.  D.,  by  his  next  friend,  had  been  a  bill 
seeking  relief. 

2nd  question.  Whetlier  any  bill  in  chancery  can  ever  be 
received  as  evidence  in  a  court  of  law,  to  prove  any  facts 
either  alleged  or  denied  in  such  bill? 

Answer.  Generally  speaking,  a  bill  in  chancery  cannot 
be  received  as  evidence,  in  a  court  of  law,  to  prove  any  fact 
either  alleged  or  denied  in  such  bill.  But  whether  any  pos- 
sible case  might  be  put  which  would  form  an  exception  to 
such  general  rule,  the  judges  could  not  undertake  to  say. 

3rd  question.  Whether  depositions,  taken  in  the  Court 
of  Chancery,  in  consequegce  of  a  bill  to  perpetuate  the  tes- 
timony of  witnesses,  or  otherwise^  would  be  received  in 
evidence  to  prove  the  facts  sworn  to,  in  the  same  way  and 
to  the  same  extent  as  if  the  same  were  sworn  to  at  the  trial 
of  an  ejectment  by  witnesses  then  produced? 

Answer*     Such  depositions  would  not  be  received  in 


(47)  The  C.  J.  of  C.  B.  delivered  the  opinion  of  the  judges  on 
the  dOth  May,  1809. 
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evidence,  in  a  court  of  law,  in  any  cause  in  which  the 
parties  were  not  the  same  as  in  the  cause  in  the  Court  of 
Chancery,  or  did  not  claim  und^r  some  or  one  of  such 
parties. 

If  the  question  be,  whether  a  certain  manor  be  ancient 
demesne  or  not,  the  trial  shall  be  by  Domesday  Book, 
which  will  be  inspected  by  the  courts 

In  ejectment  for  the  manor  of  Artam*,  the  defendant 
pleaded  ancient  demesne,  and  when  Domesday  Book  was 
brought  into  court,  would  have  prpved,  that  it  was  an* 
ciently  called  Nettam,  and  that  Nettam  appears  by  the 
book  to  be  ancient  demesne;  but  he  was  not  permitted  to 
give  such  evidence ;  for  if  the  ntame  be  varied,  it  ought  to 
have  been  averred  on-  the  record. 

An  ancient  writing  found  among  the  court  rolls  of  a 
manor,  stated  to  be  ex  qssensu  omnittm  tenentium^  and 
proved  to  have  been  delivered  down  from  steward-  to  stew- 
ard, is  admissible  evidence,  although  not  signed  by  any 
person,  to  prove  the  course  of  descent  within  the  manor*,-— 
And  the  same  rule  holds,  with  respect  to  an  entry  in  the 
court  rolls  of  a  presentment  made  by  the  homage  of  the  cus- 
tomary mode  of  descent  within  the  manor,  although  no  in- 
stances be  proved  of  any  person  having  taken  according  to 
the  mode  of  descent  pomted  out  in  the  presentment^ 

Custom  is  of  the  very  essence  of  a  copyhold ;  and  if  the 
custom  be  silent,  the  common  law  must  regulate  the  course 
of  descent — Customs  are  to  be  taken  strictly  and  cannot  be 
extended  by  implication.— Hence  where  the  custom  is,  that 
the  eldest  sister  shall  inherit,  yet  by  that  custom  the  eldest 
aunt  or  the  eldest  niece  shall  not  inherit  the  land^  So  if  the 
custom  be  that  the  youngest  son  shall  inherit,  and  a  man  has 
issue  two  sons  and  dies,  and  the  land  descends  to  the 
younger  son,  who  dies  without  issue,  the  eldest  son  of  the 
eldest  brother  shall  have  the  land;  because  the  custom  does 
not  hold  in  the  transversal  line,  but.  only  in  the  lineal  de- 
scent\ 

Evidence  of  reputation  of  the  custom  of  a  manor*,  that,  in 
default  of  sons,  the  eldest  daa^hter^  anfd,  in  default  also 
of  daughters,  the  eldest  sister ^  and  in  case  of  the  death  of 
ail,  the  descendants  of  the  eldest  daughter  or  sister  respec- 
tively of  th^  person  last  seised  should  take,  is  proper  to  be 

e  Hob.  188.  f  Roe  d.  Beebec  ▼.  Parker, 5  T.  R.  26, 

d  Gregory  v.  Witbcri,  H.  99  Car.  2.  g  Ratdiff  v.  Chapman,  4  Lcoo.  242. .  " 

Gilb.  £v.  44.  3  Kcl^.  588.  S,  C.  hi  Roi   Abr  (>.>4.  pi   2. 

e  Denn  d.  Goodwin'  v.  Spray,  l  T.  R.  i   Doe  d.  Foster  vind  another  ▼•  $ifsoi^ 

466,  12  £a8t,  62» 


I 
I 
I 
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left  to  the  jury  of  the  existence  of  such  a  custom,  as  applied 
to  a  ^Ttai  nephew  (the  grapdson  of  an  eldest  sister)  of  the 
person  last  seised;  although  the  instances  in  which  it  was 
proved  to  have  been  put  in  use  extended  no  farther  than 
those  of  eldest  daughter  and  eldest  sister,  and  the  son  of  an 
eldest  sister.  The  existence  of  such  extended  custom  in  ad« 
jacent  manors  seems  to  be  no  evidence  of  the  custom  in  the 
particular  manor. 

The  premises  were  laid  in  the  declaration  to  be  in  the 
parish  of  Farnham,  and  at  the  trial  were  proved  to  be  in  the 

|)arisb  of  Farnham  Royal;  but  it  was  not  shewq  by  the  de« 
endant  that  there  were  two  Farnhams*    The  variance  was 
bolden  to  be  immaterial^. 

Evidence  on  the  part  of  the  Defendant. — If  the  defendant 
prove  a  title  out  of  the  lessor  of  the  plaintiff,  it  is  sufficient, 
though  he  have  not  any  title  himself;  but  he  ought  to  prove 
a  subsisting  title  out  of  the  lessor,  for  producing  an  ancient 
lease  for  1000  years  will  not  be  sufficient,  unless  he  likewise 
prove  possession,  under  such  lease,  within  twenty  years'. 
So  if  the  defendant  produce  a  mortgage  deed,  where  the 
interest  has  not  been  paid,  and  the  mortgagee  never  entered, 
it  will  not  be  sufficient  to  defeat  the  lessor,  who  claims  under 
the  mortgagor"^;  because  it  will  be  presun)ed,  that  the 
money  was  paid  at  the  day,  and,  consequently,  that  it  is  not 
a  subsisting  title  ;  hut  it  the  defendant  prove  interest  paid 
upon  such  mortgage  after  the  time  of  redemption,  and  within 
twenty  years,  it  will  be  sufficient  to  nonsuit  the  plaintiff. 

The  defendant  produced  a  mortgage  for  years",  by  deed, 
from  the  plaintiff's  ancestor,  upon  whicli  was  an  endorse- 
ment in  hcec  verba^  **  Received  of  M.  O.  oOO/.  on  the 
"  within  recited  mortgage,  and  all  interest  due  to  this  day; 
**  and  I  do  hereby  release  to  the  said  M.  O.,  and  discharge 
"  the  mortgaged  premises  from  the  said  term  of  500  years." 
On  a  case  reserved,  the  court  held,  1st,  that  these  words 
amounted  to  a  surrentjer  of  the  term  ;  $d,  tliut  such  surren- 
der might  be  by  note  in  writing,  without  deed,  by  the  statute 
of  frauds  (29  Car.  9.  c.  3.  s.  3.) ;  Sd,  that  a  note  in  writing 
was  not  required  to  be  stamped  (48). 

k  Doc  d.  Toilet  ▼.  Salter,  13  East,  9.  n  Fanner  d.  Earle  v.  Rogers  and  fino- 

1.  Bull.  N.  P.  uo.  ther,  T.  nr>&.  C.  B.  Bull.  N.  P.  no. 

m  Wilgou  V.  Witherby,  per  Holt,  C.  J.  2  WiU.  fib.  S.  C. 
Bull.  N.  P.  no. 


.  (48)  So  in  Hodges  v.  Drakeford,  1  Boh.  &  Pid.  N.  R.  270.  it 
WM  holdei^^  thfit  ttu  assignment  iu  writio^',  not  under  s«al»  endorsed 
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what  be  demands.  If  tbe  plaintiff  take  out  execution  for 
more  than  tbe  recovery  warrants",  the  court  will  ioterpoM  in 
&  summary  way,  and  restore  the  tenant  to  the  possession  of 
such  part  as  was  not  recovered. 

If  the  execution  be  for  twenty  acres',  the  sheriff  must 
give  possession  of  twenty  acres,  according  to  the  estimation 
of  tbe  county  where  tbe  lands  lie. 

It  is  at  the  election  of  the  plaintiff  whether  the  sheriff 
shall  return  the  writ  of  hab.  fac.  pos.  or  not^  Tbe  court 
will  not  oblige  the  sheriff  to  return  it,  except  at  the  instance 
of  the  plaintiff.  But  after  possession  has  been  given  under 
the  writ*,  the  plaintiff  cannot  sue  out  another  writ,  although 
he  be  disturbed  by  the  same  defendant,  and  though  the 
sheriff  have  not  returned  the  former  writ;  for  an  alias  can* 
not  issue  after  a  writ  is  executed ;  if  it  could,  the  plaintiff^ 
by  omitting  to  call  on  the  sheriff  to  make  bis  return  to  the 
writ,  might  retain  the  right  of  suing  out  a  new  habere  facias 
possessionem^  as  a  remedy  for  any  trespass  which  tbe  same 
tenant  might  commit  within  twenty  years  next  aft^r  tho 
date  of  the  judgment 


XIII.  Wrii  of  Error. 

Bt  atat.  16  &  1?  Car.  S,  c.  &  s.  S.  it  is  enacted,  that ''  No 
execution  shall  be  staid  by  writ  of  error  iipon  any  judff« 
ment,  after  verdict  in  ejectiofirnut^  unless  the  plaintiff,  m 
error,  shall  become  bound  in  such  reasonable  sum  as  the 
court  of  error  shall  think  fit,  to  pay  the  plaintiff  in  eject- 
ment, all  such  costs,  damages,  and  sums  of  money,  aa 

'*  shall  be  awarded  upon,  or  after  such  judgment  affirmed^ 

**  discontinuance,  or  nonsuit  had." 

Although  the  words  of  the  statute  seem  to  require  a 
recognizance  by  the  plaintiff  in  error  himself  ^^  yet  it  has  been 
holden,  that  the  intention  of  the  legislature  will  be  sati8fie4 
by  plaintiffs  in  error  procuring  responsible  persons  to  entei 
into  the  obligation  required, 

11  1  Burr.  639.  9  Burr.  2673.  Doe  d.  y  Palm,  8S9. 

Saul  ▼.  DawioD,  C.  B.  3  Wils  49.  x  Doe  d.  Fate  ▼.  Roe,  i  Tavoton^i  lU 

%  1  Rol.  Rep.  48a  1  RoL  Abr.  S86.  55. 

(HO  pi.  4.  a  Keene  t.  Dea|rdon,  8  East,  29s. 
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By  another  cfaiuse^  of  the  same  statute,  '*  in  case  of  affirm- 
*'  atice,  discontinuance,  or  nonsuit^  the  courts  are  to  issue  a 
"  writ  to  inquire  as  well  of  the  mesne  profits,  as  of  the 
"  damages,, by  any  waste  committed;  after  the  first  judg« 
"  ment;  and  are  thereupon  to  give  judgment,  and  awanl 
*'  execution  for  the  same,  and  also  for  costs  of  suit'' 


t> 


XIV.  In  what  Ca9€s  a  Court  of  Equity  will  restrain  the 
Party  from  bringing  further  Ijectments^  by 
granting  a  perpetual  Injunction^ 

Where  several  verdicts  had  been  obtained  in  ejectment, 
upon  the  same  title,  to  the  satisfaction  of  the  court,  a  pier- 
petual  injunction  was  granted,  in  the  case  of  Earl  of  Bath,, 
infant,  and  others,  V.  Sherwin  and  others,  D.  P.  17th  Ja- 
nuary, 1709%  reversing  the  decree  of  Lord  Chancellor  Cow- 
pen  N*  Lord  Cowper  and- Lord  Sommers  were  present  in 
the  House  of  Lords  when  this  decree  was  reversed. 

After  this  reversal  of  Lord  Cowper's  decree,  it  was  usu&l 
to  grant  perpetual  injunctions  under  the  like  circumstances^ 
jas  was  said  by  Baron  Price^  in  the  case  of  Barefoot  v.  Fry, 
in  the  Court  of  Exchequer.  The  case  of  Barefoot  v.  Fry* 
was  determined  by  Eyre  C.  B.  and  Price,  Page,  and  Gilbert, 
barons,  on  the  90th  of  February,  17^3,  in  Serjeant's  Inn  Hall^ 
on  a  bill  filed  for  a  perpetual  injunction  to  restrain  de« 
fendant.  Fry,  from  any  further  proceeding  in  ejectment, 
aud  to  quiet  plaintiff  in  his  possession.  The  defendant,  hav- 
ing brought  five  ejectments,  had  been  non-suited  upon  full 
evidence  in  three,  and  verdicts  found  for  the  lessor  of  the 
plaintiff  in  the  other  two.  A  perpetual  injunction  was 
granted,  although  it  was  said  by  Mr.  Ward  (defendant's 
counsel),  that  courts  of  equity  did  not  decree  perpetual  in«> 
junctions  upon  ejectments,  and  only  upon  an  issue  directed. 
Eyre  C.  B.  observed,  that  real  actions  could  not  be  brought 
twice  for  the  same  thing,  but  now  ejectments  having  been 
introduced  in  the  place  of  real  actions,  a  party  might  bring 
as  many  ejectments  as  he  should  think  nt;  and  this  was  a 
reason,  why  courts  of  equity  should  settle  and  quiet  the 
rights  of  parties. 

b  S\  t.  917.  JonrnaU  H.  of  Lordf , toI.  si. 

9  Thii  case  wns  recognized  in  Leigb-        fo.  455. 

ton  V.  fyo,  iM.  ;  G.  8tr,  404  affinued  d  Bunb.  158.  pi.  333. 

P.  P.  3d  Maich,  1730.  3  Br».  V,  C. 
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In  Harwood  t.  Rolph»  after  three  verdtctB  in  ejectment, 
another  ejectment  was  brought,  in  1772»  upon  which  a  ape* 
cial  rerdict  was  found  and  argued  in  C.  B.  in  Easter  and 
Trinity  Terms,  1773  ;  and  in  Hil.  T.  1774,  judgment  was 
given  for  the  lessor  of  the  plaintiff  (3  Wils.  497.  $  Bi.  937. 
S,  C*  and  upon  error  brought  in  the  Court  of  King^s  Bench, 
the  cause  was  argued  there  in  Trinity  and  Michaelmas  term, 

1774,  and  the  judgment  of  the  court  of  C.  B.  was  reversed 
(see  Cowp.  87.) ;  whereupon  the  lessors  of  the  plaintiff 
brought  a  writ  of  error  in  parliament,  and  on  the  9th  May» 

1775,  the  judgment  of  the  court  of  B.  R.  was  affirmed. 
Upon  a  bill  filed  in  the  Court  of  Chancery,  a  motion  was 
made  for  a  perpetual  injunction,  to  restrain  defendants  from 
any  further  proceeding  in  ejectment,  which  was  finally 
heard  before  Ld.Bathurst  Ch.  assisted  by  Sir  Thomas  Sewell 
M.  R.  on  the  13th  June,  1776,  when  an  order  was  made  for 
a  perpetual  iiuunction. 


XV.  Of  the  Action  of  Trespass  for  Mesne  Profits. 

Although  the  judgment  in  ejectment  is  for  the  reco* 
yery  of  damages,  as  well  as  of  the  term,  yet,  from  the  nature 
qf  the  declaration  in  that  action,  such  damages  are  neces-' 
sarily  confined  to  a  compensation  for  the  injury  sustained  by 
the  ejectment,  which  being  fictitious,  the  damages  must  of 
course  be  nominal.  For  the  real  injury  sustained  by  the 
plaintiff,  viz.  the  perception  of  the  mesne  profits  by  tho 
tenant  in  possession,  the  law  has  provided  another  remedy, 
namely,  by  an  action  of  trespass,  vi  et  armis^  which  may  be 
brought  by  the  lessor  of  the  plaintiff  in  ejectment,  either 
in  his  own  name,'  or  in  the  name  of  the  fictitious  lessee  (49) ; 
and  in  which  the  plaintiff  may  declare,  not  only  for  the  loss 
of  the  mesne  profits,  but  also  for  the  costs  of  the  ejectment, 
where  the  case  requires  it,  as  ^fter  judgment  in  ejectment 
by  default  against  the  casual  ejector.   ' 

It  was  formerly  doubted,  whether  an  action  for  mesne 
profits  could  be  brought,  in  the  liame  of  the  fictitious  lessee 


(49)  Where  the  action  is  brought  in  the  name  of  the  fictitious 
lessee,  the  court  will,  upon  application,  stay  the  nroceedingt^  until 
security  is  given  for  answering  the.  costs.    Bull.  N.  P.  89* 
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urnominal  plaintiff  in  ejectment^  after  a  judgment  by  default 
against  the  casual  ejector :  but  in  the  caseof  Aslin  v.  Parkin, 
8  Burr.  6d5«  Barnes,  479.  4to  edit.S.  C.  it  waa  determined, 
that  it  might  be  bo  brought,  as  well  as  after  a  judgment 
upon  a  verdict. 

The  action  for  mesne  profits  may  be  brought  by  one 
tenant  in  common,  who  has  recovered  in  an  action  of  eject* 
ment  by  default,  against  his  companion'. 

Emdence. — The  evidence  necessary  to  support  this  action 
(after  judgment,  upon  a  'verdict  in  ejectment  against  the 
tenant  in  possession,  who  has  appeared  and  confessed  lease, 
entry,  and  ouster)  is  as  follows:  an  examined  copy  of  the 
judgment  in  ejectment,  and  of  the  rule  of  court  to  confess 
lease,  entry,  and-ouster  (60),  proof  of  the  length  of  time  dur- 
ing which  the  defendant  has  occupied,  and  of  the  value  of 
the  nvesne  profits,  and  of  the  costd  of  executing  the  writ  of 
possession. 

Where  the  judgment  in  ejectment  has  been  by  default 
against  the  casual  ejector,  and  so  no  rule  for  the  confession 
of  lease,  entry,  and  ouster,  the  plaintiff,  in  the  action  for 
mesne  profits,  ought  to  be  prepared  with  an  examined  copy^ 
not  only  of  the  judgment,  but  of  the  writ  of  possession  also; 
and  the  return  of  execution  thereon,  and  proof  of  the  costs 
rn  the  ejectment,  and  in  executing  the  writ  of  possession: 

proof  of  the  value  of  the  mesne  profits  will  be  required  ia 

this  case  as  in  the  former. 

e  G^odtitle  ▼.  Tombs,  3  Wils.  118. 


(50)  **  Where  the  Judgment  is  had  against  the  tenant  itt  posies^ 
Stan,  and  the  action  of  trespass  brought  against  him,  it  «eeins  sufii** 
oent  to  produce  the  judgment  without  proving  the  writ  of  posses- 
•ioQ  executed,  because  by  entering  into  the  rule  to  confess,  the  de- 
feudant  is  estopped  both  as  to  the  lessor  and  the  lessee,  so  that  ei- 
ther may  maintain  trespass  without  proving  an  actual  entry  ;;^  but 
where  the  judgment  is  had  against  tne  ca^ea/  ejector^  and  so  no 
rule  entered  into,  the  lessor  shall  not  maintain  trespass  without  aa 
actual  entry,  and  therefore  ought  to  prove  the  writ  of  possession  ex* 
ecuted,"  Thorp  v.  Fry,  coram  Blencowe  J.  1 1  W,  3.  MSS,  BulU 
N.f^.  87*  Northeron  v.  Bowler,  at  Exon,  Ass.  Button  v.  Box,  co- 
ram Aboey  J.  Oxford  Summ.  Ass.  1742*  S.  P.  Notwithstanding 
the  distiiiction  taken  in  the  preceding  case,  it  may  be  prudent,  in 
general,  to  be  prepared  with  an  examined  copy  of  the  writ  of  posses- 
aion  and  return  of  execution.  But  N.  If  the  plaintiff  has  been  let 
into  poscesaion  by  the  defendant,  that  will  supersede  the  necessity 
of  proving  that  the  writ  of  possession  has  been  executed.  Per  j^lleo* 
borough  C.  J.  in  Calvart  r.  Horsfftll,  4  Esp.  N.  P,  C.  167. 
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The  judgment  in  ejectment  will  be  conclusive  evidence 
against  tlie  tenant  in  possession  of  the  plaintiflf's  title*  from 
the  day  of  demise  laid  in  the  declaration  in  ejectment;  con* 
sequently  in  the  action  for  mesne  profits,  it  is  not  necessary 
for  the  plaintiff  to  be  prepared  with  proof  of  title,  except 
where  he  seeks  to  recover  profits  antecedent  to  the  day  of 
the  demise  (51),  or  brings  his  action  against  a  precedent  oc- 
cupier^ (5^. 

The  general  issue  in  this  action  is.  Not  guilty. 

If  the  plaintiff  declares  against  the  defendant,  for  having 
taken  the  mesne  profits  for  a  longer  period  of  time  than  six 
years,  before  action  brought,  the  defendant  may  plead  the 
statute  of  limitations,  viz.  not  guiltv  within  six  years  before 
the  commencement  of  the  suit,  and  thereby  protect  bimselJT 
from  all  but  six  years. 

This  action  being  for  therecovery  of  damages^  which  are 
uncertain,  the  bankruptcy  of  the  derendant  cannot  be  pleaded 
in  bar. 

A  j  udgment,  recovered  in  ejectment  against  the  wife^,  can- 
not be  given  in  evidence  in  an  action  against  the  husband 
and  wife,  for  the  mesne  profits. 

If  the  plaintiff  recover  less  than  forty  shillings  damages*, 
and  th^  judge  does  not  certify  that  the  title  came  in  ques- 
tion, the  plamtiff  will  not  be  entitled  to  any  more  costs  than 
damages. 

f  Decoita  v.  Atkins,  Ball.  N.  P.  87.      h  Denn  ▼.  White  and  wife,  7  T.  R.  1 12. 
f  Goodtitle  v.  North,  Dou|f.  583.  i    I>oe  ▼.  Davies,  6  T.  R.  593. 


(51)  These  profits  are  seldom  the  object  of  litigation,  because 
the  demise  ana  ouster,  in  ejectment,  are  generally  laid  soon  after 
the  time  when  lessor's  title  accrued.  Run.  Eject.  438.  N.  Where 
an  entry  has  been  made  to  avoid  a  fine,  the  party  so  avokJing  the 
fine  cannot  lay  his  demise  in  ejectment,  or  recover  the  profits  that 
accrued,  before  such  entry.     Compere  v*  Hicks,  7  T.  R.  7S7« 

(52)  In  these  cases  the  action  should  be  brought  in  the  name  of 
the  lessor  of  the  plaintiif. 


(    0B5    ) 


CHAP.    XIX. 


feXECUTORS  AND  ADMINISTRATORS. 

I.  Of  Bona  Notahilia. 

II.  Of  the  Nature  of  the  Interest  of  an  Executor  or 
Administrator  in  the  Estate  of  the  Deceased. 
In  what  Cases  it  is  transmimble ;  and  where 
an  Administration  de  bonis  non  is  necessary. 

III.  Of  limited  or  temporary  Administrations. 

IV.  Of  an  B^ecutor  de  son  Tort. 

V.  Of  the  Disposition  of  the  Estate  of  the  Deceased; 
and  of  the  Order  in  which  such  Disposition 
ought  to  be  made. 
VI .  Of  Admission  of  Assets. 
VII.  Of  Actions  by  Executors  and  Administrators. 
VI 1 1.  Of  Actions  against  Executors  and  Administrators. 
IX.  Of  the  Pleadings;  and  herein  of  the  Right  cf 
Retainer — Evidence — Costs — Judgments 


I.  Of  Bona  Notabilia. 


!By  the  99d  canon,  (1)  ^'If  a  testator  or  intestate  dies  in 
**  one  diocese,  and  has,  at  the  time  of  his  death,  goods  or 


(I)  This  and  the  following  will  be  found  among  the  canons 
made  by  the  clergy  in  a  convocation,  holden  in  the  first  year  of  the 
reign  of  King  James  the  First,  A.  D.  1603.  They  received  the 
iBoyal  assent,  but  were  not  confirmed  by  porliament.  Hence  it  was 
holden  in  Middleton  v.  Crofts*  Str.  1056.  that  the  canons  of  1603 
did  not  proprio  vigore  bind  the  laity. 

p 
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good  debts  to  the  value  of  five  pounds,  in  any  other 
diocese  or  peculiar  jurisdiction,  within  the  same  province^ 
the  probate  of  the  will,  or  granting  letlers  of  adminis- 
tration, belongs  to  the  prerogative  court  of  the  arch« 
bishop  of  that  province ;  and  every  probate  or  adminis- 
tration, not  so  granted,  is  declared  void;  with  this  pro« 


«c 
cc 

«C 

is 

<( 
M 

^'  viso,  that  if  any  man  die.  in  itinere,  the  goods  he  baa 
^  about  him  at  that  time  shall  not  cause  his  will  or  admi- 
**  nistration  to  be  liable  to  the  prerogative  court,*' 

And  by  the  dSd  canon,  '*  goods  in  different  diocesear^ 
"  unless  of  the  value  of  five  pounds,  shall  not  be  accounted 
'*  bona  notabilia  (2);**  with  this  proviso,  "  that  this  shall 

not  prejudice  those  dioceses,  where,  by  custom  or  com« 


position,  bona  notabilia  are  rated  at  a  greater  sum/ 

Where  there  are  bona  notabilia*^  in  one  diocese  of  Canter* 
bury  and  one  of  York,  the  bishop  of  each  diocese  must 
grant  an  administratioti. 

Where  in  two  dioceses  of  Canterbury*,  and  two  of  York, 
tbere  must  be  two  prerogative  administrations. 

It  appears  from  the  gsd  canon,  before  stated,  that  if  an 
ordinary  of  a  diocese  commits  administration,  when  the. 
party  has  bona  notabilia  in  different  dioceses,  such  adminis- 
tration is  merely  void ;  and  it  was  so  decided  according  to 
Moor,  145.  in  19  Eliz.  (3). 

4 

m  Bttntoii  ▼.  Ridley,  Sslk.  99.        b  Per  Cur.  ib. 


(^)  "  It  seems,  that  this  canon  has  changied  the  law,  if  that  were 
otherwise  before,  inasmuch  as  the  granting  of  administration  be^ 
longs  to  the  ecclesiastical  law,  and  our  law  only  takes  notice  of 
their  law  in  this ;  and  therefore  they  may  alter  it  at  their  pleasure/* 
1  Rollers  Abr.  909.  £xecutors,  (I.)  pi.  5.  But  see  the  preceding 
note. 


(3)  The  name  of  the  case  is  not  mention^  tn  Moor ;  bnt  there 
is  a  case  in  2  Leon.  155.  by  the  name  of  Dunne^s  case  of  thia 
yc«r»  and  on  fhis  point;  from  which  it  appears,  that  the  conrt 
were  divided  in  opmion:  But  Sir  £dward  Coke,  in  5  fiep«  30.  su 
lays  down  the  position  agreeably  with  the  decision  mentioped  ia 
Moore ;  and  Htrtt  C  .f .  in  Blackborongh  ▼.  Davis,  Salk.  39.  npefik* 
ing  of  an  administration  granted  to  a  wrong  person,  says,  **itis* 
not  void,  as  where  administration  is  granted  in  a  wrong  diocese^  hut 
only  voidable,"  So  Weston,  Baron,  in  Bull.  N,  P.  14 1 .  •*  Where 
administration  is  .granted  in  a  wrong  diocese  it  is  void:  whereto 
a.  .wrong  person  voidable.'*  So  per  Lord  Muccledfield  Ch.  iu 
Comber's  case,  1  P.  W^ms,  7^7 1  70s.  (where  a  question  arose  up- 
on the  validity  of  a  probate  granted  by  the  archdeacon  x>f  ^urrey^ 
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But  where  A^  had  goods  only  in  one  inferior  diocese, 
9ind  the  metropolitan  of  the  same  province,  pretending  that 
bq  had. frona  notabilia  in  several  dioceses,  granted  adminis- 
tration ;  it  was  adjudged,  that  the  administration  was  only 
voidable  by  sentence,  and  the  reason  assigned  for  this  m 
b  Rep.  £(^.  b.  (where  this  cause  is  cited)  is,  that  the  metro-* 
politan  has  jurisdiction  over  all  the  dioceses  within  his  pro- 
vince. 

Goods  of  the  value  of  five  pounds  in  one  diocese',  and  a 
lease  for  years  of  the  same  value  in  another  diocese  of  the 
same  province,  though  a  chattel  real,  make  bona  notabilia^ 
and  require  a  prerogative  administration. 

Judgments  are  bona  notabilia  at  the  place  where  they  are 
recorded*. 

Debts  by  specialty  are  bona  notabilia  not  at  the  place 
where  the  securities  were  made^  nor  where  the  testator  or 
intestnte  died*,  but  at  the  place  where  the  securities  are  at 
the  death  of  the  testator  or  intestate. 

Hence  if  a  man  becomes  bound  in  an  obligation  in  Lon- 
don^  and  dies  intestate  in  Devon,  and  there  hath  the  ob- 
ligation at  the  time  of  his  death,  administration  ought  to  be 
granted  by  the  bishop  of  Exon,  where  the  obligation  was  at 
his  death,  and  not  by  the  bishop  of  London,  where  the  ob- 
ligation was  made ;  for  the  debt  shall  be  accounted  goods 


c  V^re  Jeofferiet,  Moor,  145.  Ned- 
bam*!  case,  8  Rep.  135.  a.  S.  P. 
agreed, 

d  1  Rol.  Abr.  909.  (H)  pi.  i. 

€  Adams  ▼.  Savage,  Ld.  Raym.  855. 
agreed  in  Gold  v.  Strode,  Cartb.  149* 
Boon  ▼.  Hayman,  E.  6  G.  9.  B.  R. 
MSS.  S.  P.  Anon.  9  Mod.  S44. 

f  Lunn  ▼.  Dodion,  post. 

%  Byron  ▼.  Byrou,  Cro.  Cliz.  (47il). 


L«nn  ▼.  Dodson,  adjudged  in  an 
action  brougbt  by  administrator  in 
London,  snpposing  tbe  obligation 
to  be  there  made,  and  shewed  the 
administration  to  be  granted  by 
bishop  of  Exeter ;  and  on  demurrer 
to  declaration,  judgment  for  plain- 
tiff. Affirmed  on  error,  M.  15  Car. 
]  Rol.  Abr.  9U8.  (G)  pi.  4. 


the  testator  having  died  possessed  of  bona  notabilia  in  two  dioceses 
within  the  province  of  Canterbury,)  "ifthis  had  been  an  administra^ 
turn  granted  by  the  archdeacon  or  ordinary,  where  there  were  bona 
notabilia  in  divers  dioceses,  the  adminihtiation  had  been  merely 
void;  tor  the  administrator  receives  his  right  entirely  from  the  ad- 
ministration ;  but  the  rij^ht  of  the  executor  is  derived  from  the  will, 
and  not  the  probate,  as  appears  from  an  executor^s  having  power  to 
retease  or  assign  any  part  of  the  personal  estate  before  probate ; 
and  a  defendant  at  law  cannot  plead  to  any  action  brought  by  an 
executor,  that  the  plaintiff  has  not  proved  the  will,  though  itis  trqe 
be  may  demur,  if  the  plaiutiff  doea  not  ia  his  declaration  shew  tbe 
probate/ 


9f 
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as  to  the  granting  the  administratiou^  inhere  the  deed  waa 
at  his  death,  and  not  where  it  was  made. 

But  simple  contract  debts,  as  debts  due  on  bills  of  ex* 
thange*,  &€i.  follow  ^he  person  of  the  debtor,  and  the  will 
must  be  proved,  or  admir:i«tration  granted  in  that  place 
where  the  debtor  resided,  at  the  time  of  the  death  of  the 
testator  or  intestate. 

In  indebitatus  assumpsit  by  an  administratoH',  for  goods 
sold  and  delivered  by  the  intestate,  on  an  administration 
committed  by  the  archdeacon  of  Berkshire,  the  defendant 
pleaded  in  bar,  that  he,  the  defendant,  at  the  time  of  the 
death  of  the  intestate,  was  an  inhabitant  and  resiant  in  the 
city  of  Oxford,  which  was  within  the  diocese  of  Oxford, 
and  that  the  archdeaconry  and  whole  county  of  Berks  were 
within  the  diocese  of  Salisbury.  On  special  demurrer,  be« 
cause  it  did  hot  appear  that  the  defendant  was  not  an  inha« 
hitant  within  the  diocese  of  Salisbury,  the  court  overruled 
the  demurrer,  and  adjudged  the  plea  to  be  good  (4). 

Tn  debt  by  an  administrator',  it  appeared  that  the  lettera' 
of  administration  were  granted  by  the  bishop  of  Bristol. 
Plea,  that  the  plaintifiTs  intestate  died  on  the  high  sea  out  of 
the  jurisdiction  of  the  bishop  of  Bristol,  and  that  therefore 
the  letters  of  administration  were  void.  On  demurrer,  it 
tvas  holden,  that  the  letters  of  administration  were  good ; 
for  the  right  of  granting  them  is  not  founded  upon  the  dy- 
ing of  an  intestate  within  a  diocese,  but  upon  bis  leaving 
goods  therein. 

By  Stat.  37  Geo.  3.  c.  90.  s.  10.  '*  Persons  administering 

I  Yeonumt  ▼.  Bradshaw,  Corth.  873, 4.    I  GriiBtli  t.  GrifBtb,  Say.  R.  83. 
k  Hillyard  ▼.  Cox,  Salk.  s;. 


(4)  There  18  evidently  a  mistake  in  Sa1keld*ti  report  of  thiv  case*. 
The  pleadings  are  stated  in  the  text  as  they  appenred  on  the  record, 
a  copy  of  which  will  be  found  at  the  end  of  Sal.ke1d*s  Reports,  p. 
747*  See  also  this  case  ^'x  r«/ii/to»e  M'ri  Jacob,  Ld.  Raym.  5<)i. 
where  it  is  said,  that  Northey  took  exception  to  the  plea,  hccauso 
the  defendant  did  not  traverse  his  residence  in  Berks  within  the 
pecuhar.  HoltC.  J.  **  If  the  debtor  has  two  houses,  in  several  diiA 
ceses,  and  at  tlie  trme  of  the  death  of  the  debtee  and  coraniisbion  of 
administration,  is  inhabitant  and  resident  at  one  of  the  houses,  that 
will  exclude  the  jurisdiction  of  the  ordinary  of  the  diocese,  in  which 
the  other  house  stood***    Judgment  for  defendant. 

^  See  Criffith  ▼.Griffith,  Say.  R.  83.  where  tUit  oiiitake  is  noticed  by  Lcc  C.  J. 
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^*  personal  estates,  without  proving  the  will  of  the  deceased, 
^*  or  taking  out  letters  of  administration  within  six  calendar 
*'  months  after  the  death,  shall  forfeit  the  sum  of  50/. 


!!•  Of  the  Nature  of  the  Interest  of  an  Executor  or  Ad* 
ministrator  in  the  Estate  of  the  deceased — In 
y$hat  Cases  it  is  transmissible;  and  where  an 
Administration  de  bonis  non  is  necessary. 

Executors  or  administrators  so  entirely  represent  the 
personal  estate  of  the  testator  or  intestate*",  that  they  are 
liable  to  the  payment  of  aU  debts,  covenants,  &c.  of  the 
deceased,  as  far  as  the  assets  which  have  come  to  their  hands 
will  extend  to  pay  (5). 

The  executors"  more  actually  represent  the  person  of  the 
testator,  than  the  heir  does  the  f>erson  of  the  ancestor;  for 
if  a  man  bind  himself,  his  executors  are  bound  though  they 
are  not  named;  but  the  heir  is  not  bound,  unless  he  be  ex* 
pressly  named. 

Executors  may  release*,  or  take  a  release*,  before  probate 
(6),  if  they  prove  afterwards.     So  executors  may  commence 

m  1  iDst.  809.  a.  b.  9  t  lost.  209.  a. 

n  1  lost.  2<)3.  b.  pi  Kol.  Abr.  917.  (A)  pi.  h   Plow4. 

38l.a.  S.  P. 


(5)  'Mt  18  a  maxim  and  principle,  that  an  executor,  where  no 
default  is  in  him,  shall  not  he  hoand  to  pay  more  for  his  testator 
than  his  goods  amouut  unto.*'     Went.  OC  Exe.  c.  13* 

(6)  Before  probate  and  before  any  seizure,  the  law  adjudges  the 
property  of  the  goods  of  the  testator  in  the  executors.  Hence  if 
any  person  takes  the  goods  of  the  testator  before  the  executors  havj* 
seized  them,  the  executors  shall  have  an  action  of  trespass*  or  reple- 
vin ;  by  Walsh  J.  and  Dyer  C.  J.  Plowd.  281*  a.  So  if  a  mai| 
die  possessed  of  goods,  and  a  stranger  takes  and  converts  them  to 
his  own  i|se,  aifU  afterwards  administration  is  granted  to  J.  6. ;  this 
administration  shall  relate  to  the  death  of  the  testator,  so  that  J.S. 
may  maintain  trover  for  the  conversion  before  administration  grante(| 
to  him.    9  Roll.  Abr.  399-  (A)  pi.  1. 
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an  action  before  probate^,  and  it  is  sufficient  if  at  the  tim^ 
of  declaring  they  produce  in  court  the  letters  testaoien* 
tary  (7). 

Each  executor  has  the  entire  control  of  the  personal 
estate  of  the  testator,  may  release,  or  pay  a  debt,  or  transfer 
any  part  of  the  testator's  property,  %Tithout  the  concurrence 
of  the  otlier  executor'.  And  it  seems,  that  the  same  rule 
hold3  with /respect  to  administrators'  (8). 

If  two  have  a  lease  for  years  as  executors,  and  one  sells 
the  whole,' this  shall  bind  the  other;  and  the  whole  shall 
pass;  for  each  had  the  entire  power  of  disposing  of  the 
whole,  both  being  possessed  in  the  right  of  their  testator*. 

So  if  one  dispose  of  all  the  goods  of  the  testator  without 
the  other". 

As  an  executor  is  not  entitled  in  his  own  right,  but  in 


V  I 


q  1  RoK  Abr.  997.  (A)  pi.  9.  t  Pannel  v.  Fenn,  1  Rol.  Abr.  984.  (O) 

r  Per  Sir  J.  Strange,  M.R.  s.Ves.  s^.        pi,  1.  Gonldtb.  185.  S.  C. 
s  Willand  v.  Fenn,  lee  note  (8.)  u  I^y^r,  93.  b.  in  marg. 


(7)  So  where  an  executor,  before  probate,  files  a  bill  in  a  court 
of  equity,  and  afterward  proves  the  will,  such  subsequent  probate 
inakeB  the  will  srood.  Per  Talbot  C.  3  P.  Wnis.  351.  So  where 
plaintiffs,  after  bill  filed,  took  out  letters  of  administration,  and 
charged  the  same  by  way  of  amendment  to  the  bill,  having  ob» 
tained  an  order  for  auch  amendment,  it  was  holden  good ,  for  the 
letters  of  administration,  when  granted,  relate  to  the  time  of  the 
death  of  the  intestate.  Humphreys  v.  Humphreys,  3  P.  Wms.  351* 

(8)  In  Willand  v.  Fenn,  E.  11  G.  S.  B.  R.  MSS.  tt  question 
arose,  whether  the  release  of  one  administrator  would  bind  his 
companion?  The  case  was  argued  in  £.  11  G.  2.  when  the  court, 
entertaining  doubts,  directed  a  second  argument.  The  second  ar* 
gument  was  heard  Trin.  1 1  &  12  G.  2.  when  Lee  C.  J.  expressed  a 
(Strong  opinion  in  favour  of  the  affirmative,  observing,  that  it  was 
extremely  difficult  to  form  a  distinction  between  executors  and  ad- 
ministrators upon  any  reasonable  foundation  ;  and  that  although  it 
had  not  ever  been  determined  at  law,  that  the  administration  sur* 
Ttved,  yet  having  been  so  determined  in  equity,  in  Adams  v.  Buck<» 
land,  2  Vern.  514.  and  by  Lord  Talbot  in  the  case  of  Hudson  v« 

.Hudson,  he  thought  those  authorities  were  so  strong,  that  they 
ought  not  to  be  departed  from*  The  other  judges  were  inclined  to 
the  same  opinion,  but  as  the  case  was  new,  and  of  general  conser- 
quence,  they  ordered  it  to  be  argued  again.  Acnording  to  Sir  J. 
Strange  M.  R.  in  Jacomb  v*  Harwood,  2  Ves.  267.  the  case  was  de- 
cided in  the  affirmative  after  the  third  argument;  but,  from  a  MS. 
note  in  my  possession,  it  appears  to  have  ^been  compromised  before 
the  third  argument  took  place. 
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auter  droit* ^  to  the  property  of  the  deceased »  the  goods  of 
a  testator,  in  the  hands  of  his  executor,  cannot  be  seized  in 
execution  for  the  proper  debt  of  the  executor^  (P).  But  if 
an  executrix  use  the  goods  of  her  testator  as  her  own,  au4 
afterwards  marry,  apd  then  the  goods  are  treated  as  the 
goods  of  the  husband,  they  may  be  taken  in  execution  for 
the  husband*s  debt*.  Executors  and  administrators  have  ^ 
joint  interest  in  the  estate  of  the  deceased.  Hence,  if  there 
are  two  or  more  executors*  or  administrators^  and  one  or 
more  of  them  die,  the  administration  of  the  estate  of  the  de^ 
ceased  belongs  to  the  survivor  or  survivors;  and  it  seems, 
that  an  action  may  be  brought  by  a  surviving  administrator^ 
without  procuring  a  new  grant  of  letters  of  administration*. 

A  probate,  as  longas.it  remains  unrepealed',  cannot  be 
impeached  in  the  temporal  courts.  Hence,  payment  of  mor 
ney  to  an  executor,  who  has  obtained  probate  of  a  fdrgecj 
willy  is  a  discharge  to  the  debtor  of  the  mtestate;  although 
the  probate  be  afterwards  declared  null,  and  administratioa 
be  granted  to  the  intestate's  next  of  kin ;  for  the  law  will 
not  compel  a  person  to  pay  a  sum  of  money  a  second  time^ 
which  he  has  once  paid  under  the  sanction  of  a  court  having 
competent  jurisdiction  (10). 

In  an  action  of  indebitatus  assumpsit^^  brought  by  the 
|>laintiif,  as  executor  of  J.  $*  deceased,  for  money  due  to  the 
testator,  but  received  by  the  defendant,  after  tne  testator^s 
4eatb,  it  appeared  in  evidence,  that  tjefore  the  will  was 

|K  9  lu^t.  996.  citef  Rastal,  560.  which  wa9  repVep 

J  Fair  v.Newmap, 4 T.R. 69].  Bailer  viii  by  a  samving   adiuiuigtrator, 

J .  diasentieii te.  bu t  n o  j  ndg aicn t . 

^  Quick  V.  SUiaet,  1  Aot.  4c  Pal.  993.  d  AUeu  v.  Duudas,  3  T.  R.  195. 

a  3  Atk.  510.  e  Poud  ▼.  Underwood,  Per  Holt  C.  J, 

b  Hvdsoo  ▼.  Hndson,  Ca.l'.T^Ib.  127.  London   sittinji^,    M.    170S.     l4. 

Adaroc  v.  Bucklaiid,  9  Vern.  su.  Raym.  1910. 
c  PerSiri.Mrange,  M.  R.  9yes.  968. 

\ 

(9)  "  If  an  executor  become  bankrupt,  the  com missionerB  can- 
not seize  the  specific  eifect  of  his  testator/'  Per  Lord  Mansfield 
C.  J.  3  Burr.  ld<>9. 

(10)  In  like  manner,  it  is  no  defence  to  an  action  for  a  debt  due» 
that  the  plaintiff  is  a  trader,  and  has  committed  an  act  of  bank- 
ruptcy, of  which  the  defendant  had  notice,  no  commission  having 
issued  nor  proceedings  had  for  that  purpose  ;  for  though  voluntary 
payments  under  such  circumstances  are  not  prr»tected,  yet  pay- 
ments enforced  by  coercion  of  law  are  valid  against  the  assignees* 
in  case  any  commission  should  afterwards  be  taken  out*  Foster  v* 
AUaoson,  S  T.  R.  479* 
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found,  administration  had  been  granted, and  that  the  admr-^ 
nistrator  bad  made  a  warrant  of  attorney  to  the  defendant  to 
receive  the  money,  which  he  had  done  accordingly,  and  had 
paid  it  over  to  the  administrator  without  notice  of  the  wilL 
Holt  C.  J.  was  of  opinion,  that  although  all  acts  done  by  an 
administrator  where  there  is  a  will,  are  void,  and  consei 
quently  in  this  case  an  action  might  have  been  maintained 
against  the  administrator,  yet  the  defendant,  having  paid 
over  the  money  without  notice  of  the  will,  was  not  lia« 
ble  (11)- 

In  what  Cases  the  Executor's  Interest  is  transmissible.^r* 
The  interest  vested  in  B.,  the  sole  executor  named  in  the 
will  of  A.,  is  (if  B.  has  proved^  the  will)  transmissible  tp  C. 
the  executor  of  B. ;  that  is,  the  executor  of  an  executor 
(having  proved  the  will)  is  the  executor  or  personal  reprer 
sentative  of  the  first  testator'.  By  25  £dw.  3.  stat.  5.  c.  5. 
"  Executors  of  executors  shall  have  actions  of  debts,  ac- 
''  counts,  and  of  goods  carried  away  of  the  first  testators; 
**  and  execution  of  statutes  merchants,  and  recognisances, 
''  made  in  courts  of  record  to  first  testator,  in  the  same  man" 
"  ner  as  the  first  testator  should  have  had  if  he  were  living; 
*'  and  the  executors  of  executors  shall  answer  to  others  tor 
•'  as  much  as  they  have  recovered  of  the  goods  of  the  first 
*'  testators,  as  the  first  executors  should  do,  if  they  were 
"  living." 

The  executor  of  the  administrator  of  A.  is  not  the  personal 
representative  of  A.^;  for  the  administrator  of  A.  is  merely 
the  officer  of  the  ordinary,  in  whom  the  deceased  has  not 
reposed  any  trust,  and,  therefore,  on  the  death  of  such  ad- 
ministrator, it  results  back  to  the  ordinary  to  appoint  anoo 
ther.  Neither  is  the  administrator  of  the  executor  of  A. 
the  personal  representative  of  A.^  In  these  cases  when  the 
course  of  representation  from  executor  to  executor  is  in? 
terrupted  by  an  intestacy,  it  becomes  necessary  that  the  or- 
dinary should  grant  a  new  administration  of  the  goods  of  the 

f  Hayton  ▼.  WoUe,  Cro.  Jac.  6i4.  fa  Bra  Abr.  tit.  Adm.  pi.  7. 

f  Bro.  Abr.  tit.  Adminiatration,  pi.  7.        i  Ley  ▼.  Aoderton,  Sty.  225. 


(1 1)  Trevor  C.  J.  had  ruled  differently  id  Jacob  v.  Allen,  Loo- 
don  sittings,  M.  "SAnn.  Salk.27.;  but  see  Sadler  v.  Evans,  4  Burr. 
1986.  where  Lord  Mansfield  C.  J.  expressed  his  disapprobation  of 
the  decision  in  Jacob  v.  Allen,  and  recognized  Pond  v.  Underwood. 
When  the  action  for  money  had  and  received  shall  be  brought 
against  the  principal^  and  when  against  the  agent,  see  ante,  p.  84. 
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deceased,  not  administered  by  the  former  executor  or  admi* 
Distrator,  as  the  case  may  be.    Such  administrator,  usually 
termed  an  administrator  de  bonis  non,  is  the  legal  personal 
^  representative  of  the  deceased. 

Where  an  Administrator  de  bonis  non  is  necessary, ^-^1  shall 
here  briefly  enumerate  the  cases  where  an  administration  de 
bonis  non  is  nece3sary. 

1.  Where  the  ea;ecutor  of  the  deceased  having  proved  the 
yrWl,  dies  intestate. 

N.  If  an  executor  die  before  probate*^,  although  he  should 
have  administered  part  of  the  personal  estate  of  the  testator, 
an  immediate  administration  must  be  granted. 

9.  Where  there  are  Several  executors,  and  the  surviving 
.  executor,  having  proved  the  will,  dies  intestate^ 

3.  Where  an  administrator  dies  before  he  has  administered 
the  whole  personal  estate  of  the  deceased. 

In  an  assumpsit  by  an  administrator  de  bonis  non^^  th^  prQ« 
mise  was  alleged  in  the  declaration  to  have  been  made  to 
J.  H.  the  first  administrator  of  the  intestate,  without  stating 
any  promise  to  the  plaintiff.  After  verdict  for  the  plaintiff 
an  exception  was  taken  in  arrest  of  judgment,  that  it  was 
Qot  sufficient  to  allege  the  promise  made  to  the  former  ad- 
ministrator, between  whom  and  the  plaintiff  there  was  not 
any  privity ;  and  that  it  ought  to  have  appeared  on  the  re- 
cord, that  the  promise  was  made  either  to  the  intestate  or 
the  plaintiff.  Kenyon  C.  J.  and  Ashhurst  J.  refused  to  grant 
a  rule  to  shew  cause,  observing,  that  there  was  a  privity  of 
estate  in  law,  between  the  former  administrator,  from  whom 
the  plaintiff  deduced  his  title,  and  the  plaintiff, 

StaL  17.  Car.  2.  c.  8.  made  perpetual  by  stat.  1  Jac.  2.  c.  VI. 
s.  0.— r"  Where  any  judgment  after  a  verdict  shall  be  bad,  tw 
**  or  in  the  name  of  any  executor  or  administrator*  in  sucu 
^'  case  an  administrator  de  bonis  non  may  sue  forth  h  scire 
'*  facias,  and  take  execution  upon  such  judgment." 

And  it  has  been  holden  to  be  within  the  equity  of  this  sta- 
tute, that  an  execution  commenced  by  an  administrator  may 
be  perfected  by  an  administrator  de  bonis  non*. 


k  Per  Holt  C.  J.  Salk.  305.  m  Hint  t.  Smitli,  7  T.  R.  ist. 

I  Bro.  Abr.  Exccutora,  pi.  149.  n  Clark  ▼.  WiUicftj  S«Ik«  982^ 
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III.  Of  limited  or  temporary  Admniitration^. 

1.  During  the  Minority  of  Executor. — ^An  infant,  however 
yotmgf  may  ba  an  executor;  but  admmistratioo  shall  be 

{ (ranted  to  another  during  his  minority  (19).  At  the  common 
aw,  such  administration  determined  as  soon  as  the  infant  exe- 
cutor attained  the  age  of  seventeen  years,  for  then  the  infant 
was  considered  as  capable  of  administering.  But  now,  by  slat. 
38  Geo.  3.  c.  87.  s.  6.  reciting,  that  inconveniences  bad  arisen 
'  from  granting  probates  toinfants  under  theage  of  twenty-one» 
it  i«  enacted,  **  that  where  an  infant  is  sole  executor,  adcnu 
**  nistr&tion  with  the  will  annexed  ahall  be  granted  to  th« 
^c  gi^gfdiaa,  or  aucb  otiier  person  as  the  spiritual  c^urt  sball 
^*  think  fit,  xifitil  wch  infant  shall  attain  the  age  of  twieatyv 
'*  oneyeara^" 

A  general  admijaiatrator,  ratitme  minoris  mtoHs,  sbftU  oipib 
only  have  actions  to  recover  debts  and  .dutiea^  but  mny  also 
gx^nt  ieasea*. 

An  administrator,  durante  minori  cetate,  of  an  administra' 

ior  may  jact  and  sue  until  the  administrator  be  of  the  age  of 

/  twenty-one  years';  for  administrators  are  by  the  statute, 

and  one  is  not  a  legal  person  in  the  eye  of  the  law  capaJ^L^ 
to  act  for  another  as  trustee  until  twenty-one. 

fi.  During  tke  absence  of  Esecntor  beyond  Sea.^When 
the  executor^  armext  of  kin,  is  out  ^f  the  realm*  adounistjra-> 
tion  nsfty  be  gmnted  during  bis  absence  (19). 

In  an  action  by  a  person,  to  whom  such  administration  is 
granted,  the  absence  of  the  executor  in  parts  beyond  the 
seas  ought  to  be  averred  in  the  declaration. 

By  «fcat.  36  Geo.  3.  c.  8T.  s.  1.  "  If  at  the  expiration  of 
twelve  calendar  months  after  the  death  of  the  testator, 
the  executor,  to  whom  probate  has  been  granted,  is  re- 
siding out  of  the  jurisdiction  of  the  king's  courts,  the 

o  .6  lUp.  67.  b.  p  Freke  t.  Thomas,  Salk.  39. 
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(12)  See  the  form  of  this  adminktration  in  Prince's  case,  5  Rep; 
29- b. 

(13)  In  Clare  v.  Hedges,  (said  in  1  Lutw.  342.  to  have  been 
adjuclged  iq  IS.  T.  3  W.  &  M.  B.  R.)  itwas  bolden,  that  such  ad- 
ministration was  grantable  by  law ;  and  the  case  was  put  of  the 
next  of  kin  being  in  parts  beyond  the  seas,  in  which  case  the  debt 
due  to  the  intestate  might  be  lost,  if  such  au  administration  could 
not  be  granted. 
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EccIeBiaBticalCourty  which  has  granted  the  probate,  niay^ 
upon  the  application  of  any  creditor,  next  of  kin,  or  le- 
gatee, grounded  on  aflidavit*,  grant  a  special  administra- 
tion' to  such  creditor,  &c.  for  the  purpose  of  being  made 
aparty  to  a  bill  in  equity,  to  be  exhibited  against  him  ^nd 
to  carrj^  the  decree  into  effect,  and  no  further,  or  otber^ 
wise.  And  by  s.  4.  the  court  of  equity,  in  which  the  suit 
shall  be  depending,  may  appoint  any  person  to  collect 

*'  the  debts  cue  to  the  estate,  and  give  discharges  for  the 
same.  But,  by  s.  5.,  if  the  executor,  ca^/able  of  acting  as 
such,  shall  return  to,  and  reside  within  the  jurisdictionof 
any  of  the  king's  courts,  pending  such  suit,  such  executor 
shall  be  made  party  to  such  suit ;  and  the  costs  incurred  by 
granting  such  administration,  and  by  proceeding  in  such 
suit  against  such  administrator,  shall  be  paid  by  such  per- 

*'  son,  or  out  of  such  fund,  as  tlie  court  shall  direct." 

The  plaintiff,  having  taken  out  letters  of  administration', 
according  to  the  form  prescribed  by  the  preceding  statute, 
and  having  been  appointed  by  order  of  the  Court  of  Chan- 
cery, in  a  suit  instituted  against  him,  to  collect  the  debts  of 
the  deceased,  brought  an  action  to  recover  a  debt  due  to  the 
testator :  the  defendant  pleaded,  that  on  a  day  prior  to  the 
commencement  ofthe  action,  the  executor,  to  whom  probMe 
of  the  will  had  been  granted,  died.  On  demurrer,  the  plea 
was  holden  bad  by  Rooke  knd  Chambre  Js.  (Alvanley  C.  J» 
dissentiente) ;  on  the  ground,  that  the  authority  ofthe  special 
administration  continued,  until  the  appointment  of  a  new 
representative,  notwithstanding  the  death  of  the  executor. 
Mr.  J.  Chambre  observed^  that  although  this  act  was  made 
for  very  beneficial  purposes,  yet  many  of  its  provisions  had 
been  framed  with  a  very  short-sighted  view  of  legal  conse- 
quences. 

3.  Pendente  lite,  or  pending  Litie^ation, — When  a  suit  i« 
commenced  in  the  Ecclesiastical  Court,  touching  the  vali- 
dity of  the  will"  or  right  of  administration,  an  administra*- 
tion  may  be  granted  pending  the  suit,  and  the  person,  to 
whom  it  is  granted,  may  bring  actions  to  recover  debts  due 
to  the  deceased,  averring  that  the  suit  is  still  depending; 
and  such  administrator  may  be  sued,  inasmuch  as  he  is,  fox 
the  time,  complete  administrator*  (14). 

q  See  the  form  in  the  second  sectioD.  W^om.  576.  S.  C.  recogrniaed  by  Lord 

r  See  the  form  in  third  section.  Hardwicke  in  Willi  v.  ftidi,  9  Atlc, 

•  Taynton  y.  Hanuay,  3  Bos.  &  Pal.  26.  285. 

t  3  Boa.  &  Pul.  33.  X  Agreed  In  Inape  ▼.  Pitt,  9  Show.  69^ 
u  Wollaaton  y.  Walker,  Str.  917. 3  P. 

(14)  *' AdmiaiHtralions  durante  absentia  et  mtnort  tetate  are  noi 
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IV.  Of  an  Executor  de  son  Tort  (15). 

An  executor  de  son  tort  is  a  person  who,  without  any  au«« 
thority  derived  from  the  deceased  or  ordinary,  does  such  acts 
as  belong  to  the  office  of  an  executor  or  admitiistrator  {16). 
As  to  the  acts  which  will  render  a  person  liable  as  executor 
de  son  tort  it  will  be  observed : 

1st.  In  the  case  of  intestacy,  if  a  stranger  takes  the  good^ 
of  the  intestate,  and  uses  them,  or  selis^  Uiem»  this  will  make 
such  stranger  an  executor  de  son  tort\ 

Sdly.  In  the  case  of  a  mil*,  and  a  regular  appointment  of 
an  executor,  who  proves  the  will ;  if  a  stranger  takes  the 

y  Read's  case,  5  Rep.  33.  Ik  a  5  Rep.  34.  a. 

z  S  T.  R.  97w 


WOW  to  be  controverted. .  How  they  came  first  to  be  allowed  may 
be  a  question;  yet  this  is  certain,  that  nothing  can  be  affirmed  of 
those  administriitions  in  respect  of  convenience  or  inconvenience^ 
which  may  not  as  justly  be  attributed  to  an  administration  pe9idente 
bte.  This  administration  gives  no  sort  of  property,  but  is  only  a 
kind  of  trust,  and  the  administrator  himself  accountable  to  the 
executor,  in  case  the  will  be  proved,  or  to  the  absolute  administra- 
tor, if  it  should  be  rejected."  Per  Raymond  C.  J.  Page  and  Pro* 
byn  Jb.;  Lee  J.  was  of  the  same  opinion  for  allowing  the  adminis- 
^j  tration;  but  the  ground  of  his  opinion  seemed  to  be  this,  that  it 
did  not  appfsar  to  the  court  that  there  was  any  will,  and  therefor^ 
be  thought  the  case  was  stronger  in  this  than  in  either  of  the  other 
limited  administrations;  because  in  them  a  will  plainly  appears^ 
but  the  execution  thereof  is  suspended  through  the  disability  of 
the  executor.  In  this,  perhaps,  there  may  not  be  any  will,  and  then 
what  injury  can  be  done  to  the  supposed  executor.^  The  case  of 
Frederick  V.  Hook,  Carth.  153.  having  been  cited,  in  which  a  dis*- 
tinction  is  taken  between  ad mini.st rations  pendente  Hie  concerning  a 
will,  and  administrations  pendente  lite  concerning  the  right  of  adr 
ministratiou,  and  the  latter  only  are  said  to  be  good,  but  the  former 
void;  the  court  observed>  that  there  was  notauy  JMdgment  in  Frer 
derick  V.  Hook,  the  parties  having,  compromised  the  dispute. 
Wollaston  v.  Walker,  MSS. 

(15)  Upon  this  subject,  see  Toller's  law  of  Executors,  B.  1. 
ch.  2.  8.  ^. 

(16)  **  The  bare  possession  pf  goods  shall  not  make  a  maa 
executor  of  his  own  icronff^  unless  he  undertakes  to  do  some  acta 
which  an  executor  only  can  lawfully  do  as  to  release  the  debts  of 
the  testator,  &c."  Per  Vaughan  J.  C.  B,  in  Garter  v.  Dee,  Trin, 
1681.  Fr^eip.  13. 
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goods,  and,  claiming  to  be  executor,  pays  debts,  tec.  and  in* 
tero^eddles  as  executor,  he  may  for  such  express  adtninistra* 
tion,  as  executor,  be  charged  as  an  executor  de  son  tort, 
although  there  is  another  executor  of  right.  But  if,  after 
the  executor  has  proved  the  will,  and  administered,  a  stran* 
ger  takes  any  of  the  goods,  and,' claiming  them  as  his  own> 
uses  and  disposes  of  ihem  accoidingly,  this  will  not  make  him 
in  construction  of  law  an  executor  de  son  tort;  because 
there  is  a  rightful  executor,  who  may  be  charged  with  these 
goods  so  taken  from  his  possession,  as  assets,  and  to  whom 
the  stranger  will  be  answerable  in  trespass  for  taking  the 
gooils. 

8dly.  In  the  case  of  a  will,  if  a  stranger  takes  the  goods 
before  the  rightful  executor  has  proved  the  will,  or  taken 
upon  him  the  execution  thereof,  the  stranger  may  be  charged 
as  an  executor  (fe  son  tort;  for  the  rightful  executor  shall  not 
be  charged  with  any  goods  except  those  which  came  to  his 
hands  after  he  had  taken  upon  him  the  charge  of  the  will. 

If  a  creditor  takes  an  absolute  bill  of  sale  of  the  goods  of 
his  debtor^,  but  agrees  to  leave  them  in  his  possession  for  a 
limited  time,  and  in  the  mean  time  the  debtor  dies«  where- 
upon the  creditor  sells  the  goods^  be  thereby  becomes  an 
executor  de  son  tort. 

The  slightest  acts  have  be^n  deemed  sufficient  to  consti- 
tute an  executor  de  son  tort^  (17) ;  as  where  a  widow  milked 
her  late  husband's  cows,  she  was  adjudged  to  be  an  executrix 
de  son  tort.  But  a  single  act  of  wrong  .in  taking  the  goods 
of  the  intestate,  though  it  may  be  sufficient  to  make  the 
party  an  executor  de  son  tort,  with  respect  to  creditors  who 
may  chuse  to  sue  him  in  that  character,  yet  will  not  give 
him  any  rjght  to  retain  them  as  against  the  lawful  adminis- 
trator. 

In  trover  for  a  quantity  of  iron*,  it  appeared  that  the 
goods  in  question  had  been  originally  sold  by  the  defendant 
to  the  intestate;  that,  on  his  death,  they  not  having  been 
paid  for,  on  application  to  the  intestate's  widow  for  that 
purpose,  siie  delivered  them  back  to  the  defendant  in  satis- 
faction of  hid  demand.    No  other  acts-^ere  stated  to  have 

b  Eilirarda  ▼.  Harben,  2.  T.  R,  587.  d  Mountford  v. Gibson,  4  Eoit,  441. 

<c  Dyer,  iGG.  b.  iu  marg.  '      . 


(17)  The  jury  are  to  determine  whether  the  acts  are  sufficiently 
proved ;  but  the  question,  whether  executor  de  son  tori,  or  not,  is  a 
cuncluiion  ef  law.     Si  T.  K.  Dy. 
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be^n  done  by  the  widow,  to  shew  that  she  had  before,  taken 
upon  heraelf  to  act  as  executrix.  It  was  holden,  that  the 
plaintiff^  as  rightful  admiaistrator,  was  entitled  to  recover 
the  value  of  the  goods. 

A  person  who  possesses  himself  of  the  effects  of  the  de- 
ceased*,  under  the  authority,  and  as  qgent  for,  the  rightful 
executor,  cannot  be  charged  as  an  executor  de  son  tort. 

The  plaintiff  having  received  a  horse  belonging  to  the 
intestate,  from  the  defendant,  in  remuneration  of  services 
performed  at  the  request  of  the  defendant,  about  the  funeral 
of  the  intestate,  afterwards  administered  to  the  intestate, 
and  brought  trover  against  the  defendant  for  the  value  of 
the  horse,  so  received  by  himself  before  he  became  adminis- 
trator. It  was  holden  by  Dolben  and  Eyres  Js.  that  the 
plaintiff,  being  a  partkeps  criminis  in  the  very  act  he  com« 
plained  of,  should  not  be  permitted  to  recover  upon  it 
against  the  person  with  whom  he  had  colluded.  But  Holt 
C.  J.  was  of  a  different  opinion,  conceiving  that  in  this  case  if 
a  stranger,  or  third  person,  had  taken  out  letters  of  admiuis- 
tration,  an  action  might  have  been  maintained  against  the 
defendant  by  such  an  administrator  for  the  recovery  of  the 
horse;  and  here  the  plaintiff  was  a  third  person ;  for  being 
administrator  he  sued,  and  would  recover,  in  the  right  of  the 
intestate. 

An  executor  de  son  tort  must  be  declared  against  as  a 
rightful  executor*. 

See  further  on  the  subject  of  executor  de  son  tort  under 
sect.  ix.  posU  tit.  Pleadings;  and  of  the  right  of  retaining. 


V.  Of  the  Disposition  of  the  Estate  of  the  Deceased^ 
and  of  the  Order  in  which  such  Disposition 
ought  to  be  made. 

The  order  of  payment,  which  ought  to  be  observed  by 
executors  and  administrators  in  the  disposition  of  the  estate 
of  the  deceased,  is  as  follows ; 

«  HaU  ▼.  Elliot,  Fcake^s  N.  P.  C,        f  Whitekall  v.  Squire,  Carth.  103.  Salk. 
86.  S95.  Skin.  974.  3  Mod.  276.  S.  C. 

g  Yclv.  137. 
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1.  Fancfrf  charges  (18),  expenses  of  probate,  or  takinir 
out  letters  of  administration*.  ^ 

2.  Debts  due  to  the  king  (IP),  by  record  (SO),  or  soe- 
cialty  (21).  '^ 

3.  Forfeiture  for  not  burying  in  woollen';  debts  due  to 
the  post-office,  not  exceeding  51.^;  debts  due  from  an  over- 
seel'  of  the  poor,  by  virtue  of  his  office*. 

.4.  p€bt«  by  mortgage-;  by  judgments  in  the  Court  of 
King  s  Bench,  Common  Pleas,  and  Exchequer,  doggeted  (291 
according  to  the  directions  of  stat.  4  A;  5  W.  ft  M  c  W 
by  jodgrtnent  in  other  courts  of  record ;  by  decrees  ia 
courts  of  equity-;  (2S)  according  to  their  respective  nri- 
onties.  '^  *^ 

5.  Recognisances  at  common  law;  statutes  merchant  and 
staple*;  and  recognisances  in  the  nature  of  statutes  staole 
pursuant  to  stat.  $3  H,  8.  c.  6.  (24).  ^   ' 

6.  Arrears  of  rent  due  at  the  death  of  the  testator  or  in* 
testate,  either  on  a  parol  lease  (25)  or  lease  by  deed  (£6)x 
debts  by  specialty,  as  bonds  (27) ;  damages  upon  covenanta 

7.  Debts  by  simple  contract,  as  bills  of  exchamre  {«9I 
promissory  notes,  &c.  ^   ^    '• 

8.  Legacies,  &c. 

^  L^^*^^^-  ^  (^)  P^- 1-  !>'•  *      ™  Symmeii  ▼.  Symonda,  i  Br».  P.  C. 
Stnd.  Dial. «.  c.  lo.  66.  »  ^   */, 

i  ^t. ao Cftr.  9. c.  3.  t.  4.  n  SeapleT.  I-w*, «  Vera.  #8. 

1  Stat.  7  G.  2.  C.  38. 1.  3.  5  Rep.  38  b.  ^ 
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(18)  In  strictness  no  funeral  expenses  are  allowed  agaiust  a  cre- 
ditor except  for  the  coffin,  ringing  the  bell,  parson,  derk,  an4 
bearers'  fee;  but  not  for  the  pall  or  ornaipents.  Per  Holt  C  J  in 
Shelley's  case,  Salk.  296.  The  usual  method  is  to  allow  51.  Bull. 
W.  P  143^  This  sura  was  allowed  by  Lord  Hardwicke  C.  J.  iii 
Smith  V.  Davis,  Middlesex  Sittings  after  M.  T.  10  G.  2.  MSS 
But  if  there  are  assets,  the  allowance  shall  be  according  to  the 
estete  and  degree  of  the  deceased.  In  Stagg  v.  Punter,  3  Atk. 
H9.  the  testator  having  dcHired  to  be  buried  at  a  church  30  miles 
nistaat,  and  it  not  being  clear  that  there  would  be  a  deficiency 
Lord  Hardwicke  C.  allowed  60/.  for  funeral  expenses.  So  in 
Uffley  V.  OfBey,  Prec.  Ch.  26.  600/.  were  allowed  in  respect  of 
the  testator's  quality,  and  his  having  been  buried  in  his  own 
country. 

(19)  See  the  notes  from  (19)  to  (29)  in  the  following  pages. 
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{tpp^PhB  kiBg»:by  hit  prirogathre»  sbell  be  yreferrtd  hyinmdi^ 
tof«  in  Mtisfaction  of  his  debt  beficMre  aoy.  other.     ^  k>8t.'39. 

(20)" "Fines  and  amerciaments,  in  the  king's  courts  of  record,  arc 
debts  of  record.     Went.  Off.  Exec.  ch.  12. 

(2]).By  ttat.  03  H.  8.  c.  39.  it  is  enacted,  ''that  ail  ohiiga* 
t(oad  and  speeialties  for  any  cause  concerning  the  king  shall  be  ^ 
taken  domino  regi,  and  shall  be  of  the  same  force  and  effect  as  a 
ttatute  staple." 

(81!)  At  commDn  law,  executors  and  administrators  were  boood 
atlhetr  peril  to  take  coansance  of  debts- of  the  testator  upon  re*  ■ 
cord*.  Hence  to  jia  action  on  a  judguieat  recorered  against  te8ta<« 
tor  or  intestate,  executors  or  administrators  could  not  plead,  that 
they  bad  exhausted  the  assets  in  payment  of  debts  of  an  inferior 
nature  without  notice  of  the  judgment.  To  obviate  the  oiischiefa 
to  which  personal  representatives  were  liable,  from  the  difficulty  of 
finding  aoch  judgments,  the  stat.  4  &  5  W.  &  M .  c.  SO.  s.  9.  di*« 
rects,  **  that  the  proper  officers  of  the  courts  of  common  pleas^ 
king's  bench,  and  exchequer,  shall  make  a  dogget  of  all  judgments 
entered  in  the  respectire  courts."  The  mode  in  which  the  dogget 
is  to  be  made,  is  detailed  in  the  second  section ;  •  and  by  s.  3. 
''judgments  not  doggeted  as  the  second  section  directs,  shall  not 
have  any  preference  against  executors  and  administrators  in  thead- 
ministratioo  of  their  testator's  or  intestate's  estates."  The  con^ 
•troctioo  which  has  biaen  put  on  thn  section  is,  that  judgments  not 
^Q^geted  are  thereby  placed  on  a  level  with  simple  contract  debts* 
Hickey  v.  Hayter,  o  T*  R.  384.  Hence,  to  an  action  on  a  simple 
contract  debt  of  testator  or  intestate,  the  personal  representative  ' 
<;aniiot  plead  an  outstanding  judgment  recovered  against  testator 
Or  idtestate,  in  C.  B.,  B.  R.,  or  Exchequer,  if  it  has  net  been  dog* 
geted  as  the  statute  directs.     Steele  v.  Rorke^  I  Bos.  &  PuL  307. 

If  a  Judgment  be  satisfied,  or  only  kept  oh  foot  to  injure  other 
creditors,  or  if  there  be  any  defeasance  of  the  judgment  ytt  in 
force,  then  the  judgment  will  not  avail  to  keep  off  other  creditors 
from  their  debts.    'Went.  OIF.  Exor.  c.  12. 

-  Between  one  judgment  and  another,  precedency  or  priority  of 
6  me  is  not  material,  but  he  who  J  rst  suelh  the  executor  must  be 
preferred^  and  before  execution  sued,  it  is  at  the  election  of  the  ex* 
ecotor  to  pay  whom  he  will  first.    Went.  Off.  Exor.  .c.  12. 

{2B)  It  is  now  be(:ome  the  established  doctcine,  that  .a  decr«e«*of 
the  Court'of  Chancery  is  equal  to  a  judgment  in  a  court  of  tawf  ^ 
and- where  an  executrix  of  A.,  who  was  greatly  indi^btecl  to^^dij^ers 
persons,  in  debts  of  different  natures,  being  sued  iiii  chapcery'  by 
some  of  them,  appeared  and  answered  immediately,  adaiittiq^iUcir 
demands,  (some  of  the  plaintiffs  being  her  own  daugj^ters^)  and 
other  of  the  creditors  sued  the  executrix  at  law,  where  the  decree 
not  being  pleadjable,  they  obtained  judgments;  yet  the.decr^  of, 
theCoUrtpf  Chancery,  being  for  a  just  debt,  pnd  having.a'^cul  pri-  . 
ority  in  point  of  time,  (not  by  fiction  and  relation  to  Uie  dr^'t  qay 

•  littletoa  r.  Hibbias,  Cro.  Elix,  7^  f  ^V.  Wms.  40i.  o.  (t)/  ^ 
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iifttrai^)  was  pwfciful  in  the  order  of  pajnent  to  tiM^udfOURitt; 
and  the  ezeratris  protected  and  iodemuified  in  paying  oMdieaca 
to  inch  decree,  and  all  proceedings  against  her  at  law  stayed  by 
iojaactioo.  Morrice  v.  The  Bank  of  England.  Decreed  irtt  at 
the  EoHs  by  Sir  Joseph  Jekyll,  Aog*  1735,  which  decree  was  af- 
firawd  hy  Lord  Talbot  C*  Nov.  1736,  and  Ld.  Talbot's  decree 
was  afterwards  affirmed  in  parliamentf.  May  24, 1737.  See  also 
Shafto  V.  Powell,  3  Lev.  355. 

(24)  This  most  be  understood  of  recognisances  and  statotes /br- 
JHled,  where  the  recognisances  are  for  keeping  the  peace,  good  be- 
haviour, &c.  and  the  statutes  are  for  peforming  covenants,  Ice.  A 
recognisance  not  enrolled  was  considered  in  Bothomley  v.  Fairiax, 
1  P.  Wms.  334.  as  a  bond  (the  sealing  and  acknowledging  of  the 
recognisance  supplying  the  want  of  delivery),  and  to  be  paid  as  a 
specialty  debt. 

(^)  Arrears  of  rent  on  a  parol  lease,  which  is  determined,  are  in 
equal  degree  with  a  bond  debt;  because  the  contract  remains  Jn 
the  realty,'thoiigh  the  term  be  determined.  Newport  v.  Godfrey, 
3  Lev*  S67.  and  3  Ventr.  184.  See  an  exposition  of  this  case  by 
Holt  C.  J.  in  Cage  v.  Acton,  Ld.  Raym.  5l6. 

(26)  A  debt  due  for  rent  reserved  upon  a  demise  by  deed,  or  by 
P«v^l$»  is  in  equal  degree  with  a  bond  debt.  Gage  v.  Acton, 
Carth.  511. 

(27)  A  bond  with,  a  penalty  conditioned  for  the  payment  of  a 
less  sum  af  money  on  a  day,  not  arrived  at  the  death  of  testator* 
inay  be  pleaded  by  his  executor  as  a  specialty  debt  §,  as  well  as  a 
forfeited  bond ;  but  there  is  this  distinction  between  them,  that  in 
the  case  of  a  bond  forfeited,  the  penalty  is  the  legal  debt,  and  as- 
sets mav  be  covered  to  that  amount ;  but  in  the  case  of  a  bond  not 
forfeited,  as.  the  executor  bv  discharging  it  may  save  the  penalty, 
theass^  can  be  covered  only  to  the  amount  of  the  sum  mentioned 
in  the  condition ||.  Where  there  are  several  debts  by  specialty,  all 
due  and  payable  at  the  death  of  the  testator,  if  suit  is  not  com* 
aaenced  hy  any  of  the  creditors,  and  notice  thereof  given  to  the  ex- ' 
ecator,  he  may  give  the  preference  to  whom  be  pleases,  and  if  h^ 
be  a  creditor  himself,  he  may  pay  himself  first.  Went.  Off.  Exor. 
c  12. 

Any  voluntary  bond  is  good  against  an  executor  or  administra- 
tOTt  unless  some  creditor  1^  thereby  deprived  of  his  debt.  Indeed, 
if  the  bond  be  merely  voluntary,  a  real  debt,  thougb  by  simple 
contract  only,  shall  have  the  pmerence ;  but  if  there  be  not  any 
debt,  then  a  bond,  however  voluntary,  must  be  paid  by  an  executor* 

(29)  Covenants  running  with  the  land  are  binding  on  the  exe* 
cutorB,  although  not  expressly  named.  See  Went.  Off.  of  Exors. 
p.  178.  ed.  I'TSQ. 

(29)  See  Yeomans  v.  Bradshaw,  Carth.  373* 

*  Cs^Tsssp.  TsHi.  917.  ^  Lemun  v.  Fooke,  S  Lsr.  57. 

t  a  Brs.  P.  r.  sa7.  c4.  Po.    sBra.  ||  B«ak  of  Eaflsnd  v.  M^iaiss,  Sir. 
P.  C.  46$.  Tomlia's  ed.  103S. 

%  Brovov.Uolyoak,  Barn.  390. 
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VI.  Admission  of  Assets  f  30). 

While  an  executor  is  passive,  he  is  chargeable  only  in 
respect  of  the  assets;  but  it*  he  promises  to  pay  a  debt  of  the 
testator  at  a  future  day.,  he  thereby  makes  it  his  own  debt, 
and  it  shall  be  satisfied  by  his  own  goods^ 

A  judgment  against  an  executor  by  default^  is  an  admis- 
sion of  assets  to  satisfy  the  demand;  and  if  a/. /a.  be  sued 
out  on  such  judgment,  and  the  sheriff  cannot  find  goods  oi* 
the  testator  sufficient  to  answer  the  demand,  the  sheriff.may 
return  a  devastavit. 

The  preceding  case  has  been  considered  as  a  leading  casfe 
on  this  subject:  hence,  where  A.  having  executed  a  bond 
for  the  payment  of  a  sum  of  money  at  her  deaths ;  and  the 
defendant  having  brought  an  action  on  the  bond  against  the 
plaintiff  as  the  executor  of  A.  who  pleaded  no;i  est  factum^ 
which  was  found  a^aitist  him,  and  judgment  thereon :  on  a 
bill  fil^d  by  the  plaintiff  to  have  the  bond  and  judgment  set 
aside.  Lord  Hardwicke  C.  being  of  opinion,  that  the  bond 
was  good,  it  became  a  question,  whether  the  plaintiff  was 
not  entitled  to  relief,  on  the  ground  that  there-was  a  defici- 
ency of  assets.  Lord  Hardwicke  decided,  that  the  plea  of 
non  est  factum^  and  verdict  thereon,  amounted  to  an  admis- 
sion of  assets ;  and  that  the  case  was  the  same  with  the  pre- 
ceding case  of  a  judgment  by  default. 

So  where  in  debt  in  the  detinet  against  defendant'  (as  ex- 

o  Per  YelvertoD  J.  in  Goring;  y.  Gor-  r  Skelton  v.  Hawlinf^,  i  Wils.  S58.  nnd 

ing,  Yelv.  11.  MSS.     See  slso    i   Saund.  319.  d. 

p  Ilock  V.  Leighton,  from  HoU*s  MSS.  where  this  ctise  it  correctly  stated 

3  T«  R.  690.  Sftlk.  310.  S.  G.  but  not  by  Seijt.WilKaiiis,  whoexamitiedthe 

Accurately  reported.  .  i*olL 

q  Ramsdeo  v.  Jackson,  1  Atk.  292. 

> 

(30)  All  sperate  debts,  mentioned  in  the  inventory,  shall  be 
deemed  assets  in  the  executor^s hands;  but  the  executor  may  dis- 
charge himself  by  shewing  a  demand  and  refusal  of  them.  Shel- 
ley's case,  per  Holt  C.  J.  Salk.  296.  In  the  inventory,  which  the 
defendant  nad  exhibited  in  the  ecclesiastical  coaK,  were  inserted 
several  debts  due  and  outstanding,  which  defendant  charged  ber-* 
self  with  when  received  or  recovered :  Lord  Hardwicke  C.  J.  put 
the  defendant  on  proof,  that  slie  could  not  recover  those  debts ;  for 
she  ought  in  her  inventory  to  have  set  forth  which  debts  were  spe- 
rate and  which  desperate.  The  defendant  proved  by  awitness  who 
went  to  demand  several  of  them,  that  he  could  not  recover  them  ; 
and  accordingly  they  were  allowed  as  desperate.  Smith  v,  Davis^ 
IViiddlesex  Sittings  jifter  M.  T.  10  G.  2.  MSS. 
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etiitor  of-  A^admiolfttratnx  of  B.)  upon  a  judgment  by  de^ 
faulty  obtained  by  plaintiff  against  A^  as  administratrix, 
suggesting  that  goods  .of  the  intestate  had  come  to  the 
hands  of  A.  as  administratrix^  which  she  had  wasted;  de- 
fendant pleaded,  1.  iion  dctinel^  on  which  issue  was  joined ; 
2diy,  that  defendant  had  fully  administered  the  goods  of  A. 
Replication,  that  the  defendant  had  goods  of  A.  sufficient 
to  satisfy,  &c.  and  issue.  Tl;e  jury  on  the  last  issue  found 
assets  of  A.  in  the  hands  of  defendant.  On  the  other  issue, 
the  plaintifi*  produced  the  judgment  by  default  against  A., 
on  which  he  relied  as  evidence  of  assets  admitted  by  A.,  and 
a  devastavit  by  A.  Lee  C.  J.  (delivering  the  opinion  of  the 
court]  said,  that  he  could  not  do  it  better  than  in  the  words 
of  Holt  C.  J.  in  Rock  v.  Leighton.  Having  re?td  that  case 
from  Holt's  notes,  he  observed,  that  it  appeared  from  that 
case,  that  if  an  executor  will  not  take  advantage  by  plead* 
ing,  but  suffers  judgfnent  to  go  by  default,  such  judgment 
is  an  admission  of  assets,  and  is  as  strong  against  an  execu« 
tor,  as  if  assets  were  found  by  verdict  on  a  piene  adminis- 
travit ;  and,  notwithstanding  the  objection,  which  had  been 
raised  on  the  ground  of  the  statutes  30  Car.  2.  c.  7.  (31)  and 
4  &  6  W.  &  M.  c.  24.  s.  12.  he  was  clear,  that  the  action 
in  the  case  then  before  the  court  was  well  brought. 

On  the  authority  of  the  preceding  cases  of  Rock  v.  Leigh- 
ton,  Ramsden  v.  Jackson,  and  Skelton  v.  Hawling,  it  was 
holden*,  that  where  an  executor  (to  an  action  of  debt  on 
bond)  had  pleaded  payment,  which  was  found  against  him, 
and  judgment  accordingly,  it  operated  as  an  admission  of  as- 

•  Erring  TrPeUri,  3  T.  R.  6SS. 


(31)  By  Stat.  30 Car.  2.  c.  7,  s.  2.  (made perpetaal  aadenlarged 
by  4  &  5  W.  &  M.  c.  24.  8.  12.)  "  The  executors  aqd  adiuinis- 
*'  trators  of  executors  of  their  own  wrong,  or  adminlBtrators  who 
'*  have  wasted  and  converted  the  assets  of  the  deceased  to  their 
**  own  use,  shall  be  chargeable  in  the  same  manner  as  their  testa* 
**  tor  or  intestate  won^.  have  been  if  living.''  A  doubt  having 
imsen  upon  the  preceding  clause,  whether  it  extended  to  tl]ie  exe- 
cutors and  administrators  of  any  executor  or  administrator  of  right, 
who,  for  want  of  privity,  were  not  before  answerable  for  the  debts 
due  from  the  first  testator  or  intestate,  although  such  executor  or 
administrator  of  right  had  been  guilty  of  a  devastavit  or  conversion, 
it  was  enacted  by  stat.  4  &  5  W.  &  M.  c.  24.  s.  12.  "  that  the  exe- 
**  cutorand  administrator  of  such  executoror  administrator  of  right, 
**  who  should  waste  or  convert  to  his  own  use  the  estate  of  his  tes- 
*^  tator  or  intestate,  should  be  chargeable  in  the  same  manner  la 
*•  his  testator  or  intestate  would  have  been.'* 

C  2 
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sets :  and  a  writ  of fi,  fa.  bavraff  been  8ueA  out  on  the  judg^ 
'  m^nt»  to  which  the  sheriff  had  returned  a  devastavit^  and 
an  action  having  been  brought  against  the  etecuioroti  the 
judgment  suggesting  a  devastavit;  it  was  holden,  that  the 
production  of  the  record  of  the  judgment,  the  writ  oif  Jli/a., 
and  the  sheriffs  return,  was  sufficient  evidence  to  suppon 
the  action. 

If  an  executor  pav  interest  on  a  bond  due  from  his  test«- 
tor^,  it  will  not  conclude  him^  from  alleging  want  of  assets  to 
pay  the  principal^  but  it  relieves  the  creditor  from  the  ne- 
cessity of  proving  assets^  and  throws  the  onus  on  the  other 
.  side. 

Wh^re  defendant  binds  himself  as  administratoi*»  to  abide 
by  ati  award  touching  matters  in  dispute  between  bis  intes- 
tate and  another,  and  the  arbitrator  awards,  that  defendant 
as  administrator  shall  pay  a  certain  sum,  it  operates  as  an 
Bdcnission  of  assets  between  those  parties,  and  defendant 

.«afiuot  plead  pUne  4idmmistravit  to  an  action  of  debt  on  the 

«hood;  because  the  giving  such  bond  is  an  undertaking  to 
pay  whatever  the  arbitrator  may  award.  And  in  such  case, 
if  an  attachment  be  moved  for  against  the  administrator*; 
for  the  m^payment  of  the  money  awarded,  he  cannot  de- 
fend himselr  against  it,  by  suggestmg  a  deficiency  of  assets; 
for  a  submission  to  arbitration  by  a  personal  representative 

[  is  cQnsiderr4  aa  a  reference,  not  only  of  the  cause  of  action, 
but  also  of  the  question,  whether  or  not  be  has  assets.    And 

'wben  the  arbitrator  awards  that  the  personal  representative 
do  pay  the  amount  of  the  plaintiff's  aemand,  it  is  equivalent 
to  determining,  aa  between  those  partiea»  that  the  penooal 
representative  had  assets  to  pay  the  debt. 

But  mere  submission  to  arbitration  is  not  of  itself  an  ad- 
mission of  assets^;  fOr  in'  ft  case^here  the  arbitrator  ^riy 
ascertained  the  amount  of  the  demand,  without  ordering 
the  administrator  to  pay  it,  it  was  holden,  that  the  admtnis* 
trator  might  plead  ptene  odminisiraviL 

t  Cleirorljr  t.  Bvt^jL,  B.  R.   11  Q.  a.    «  Barry  T.Rasb,lT.K.  691. 

'    cited  ui  PearsoQ  w,  Henry,  5  T.  R.    x  Worttiiiifton  t.  Barl0W,  7  T.  It  ti9p 

.    t.  Set  s  Vet.  8S«  y  PMiton  ▼•  B^ary,  $  T.  R.  €. 
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VII  •  0/  Actwn^  hjf  Executors  and.  Administrators. 


rf   :* 


1«  What  Actions^  may  be  brought  bu  Executors  and  Ad-^ 
iiijiMflra(^«*«^BT.the  commoQ  law»  executors  might  have 
maintained  aciiona  to  recover  debts^  due  to  their  testator, 
but  they  could  not  maintain  actions  for  a  wrong  done  to 
their  testator  in  his  life-time;  e.  g.  a  trespass  in  taking  bis 
goods,  &a  But  by  stat.  4  Edw.  3.  c.  7.  reciting,  Iftnl  in 
times  past  executors  had  not  had  actions  for  a  trespass  done 
to  their  testators^  as  of  the  goods  of  the  said  testators  carried 
away  in  their  life,  it  is  enacted  "  that  the  executors  in  such 
"  cases  shall  tmye  an  action  against  the  trespassers.  [32)  in 
"  like  manner  as  tbey^  vrhose  executors  they  are,  should 
••  have  bad  if  they  were  livinjf.*' 

This  statute  has  been  expounded  largely,  with  respect  to 
the  persons  and'the  actions.  With  respect  to  the  persoi|s*, 
it  has  been  holden,  that  an  administrator  is  within  the  equity 
of  this  statute,  and  shall  hav^  trespass  for  goods  carried 
away  in  the  life-time  of  the  intestate.  With  respect  to  the 
actions,  it  has  been  resolved*,  that  where,  upon  a  church 
becoming  void,  the  bishop  collated  wrongfully,  and  tlie  pa- 
tron died,  the  executor  of  the  patron  might,  by  the  equity 
of  this  statute,  maintain  a  fuare  impedit  (33).  So  an  execu* 
tor  may  have  an  action  of  trover  for  the  conversion  of  the 
testator^s  goods  in  his  life-time^;  or  an  action  of  debt  pn 
i^tat  tic  3  Cdw.  6.  c.  19.  for  not  setting  out  tithes  duie  to 

«  SttrA  V.  CtUgkji  Cf^  Blit.  8S4.  b  RttUftad  t.  Rutlud,  Crt«  Bits.  377. 

a  4  I>oo.  15.  Case  53.  cittd  in  Le  Mar 
son  ▼.  Dixi^ii,  sir  W.  Jooci,  174, 5. 


>  (32)  **  TbiB  act  does  not  speak  of  actions  of  trespass^  {hough  th^ 
iDStance  pot  is  proper  for  such  an  action ;  but  it  speaXs  of  actions 
for  a  trespass  done  to  the  testator's  goods,  and  it  enacCs  that  in 
such  cases  executory  sbsll  haye  qn  action  against  the  trespasser;  ap* 
fKUfntly  usiQg  the  word  trespass,  as  meaning  a  wrong  done  g^nie* 
rally,, and ..t})tit|refpa8^eC8  as  wrong  doers;  it  does  not  specify  tb^ 
nature  of  the  action.*'  t'er  Lord  EUenborough  C.  J.  iq  WilsQo  v« 
Koubley,  7  East,  134,  5.  See  also  the  opinion  of  Lawrence  J.  to 
the  same  effect,  7  East,  136.  **  This  statute  is  a  remedial  law, 
wUch  has  always  been  taken  by  equity,  and  wherever  there  is  a 
matter  of  property  in  question,  it  is  brought  within  the  statute.*' 
Per  Powel  J.  Ld.  Raym.  974. 

(33)  Ejeetiojirma  will  lie  at  the  suit  of  an  executor  for  the  ousr 
ter  of  bis  testator.    7  H«  4. 6.  b,  Bro*  Abr.  £xor.  45.  S.  C. 
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the  teslator^;  or  an  action  on  the  case  against  a  sheriff  for 
a  false  return  made  in  the  life  of  the  testator  to  afi.  fa,  vjz. 
that  he  had  levied  only  so  mwch,  part  whereof  he.  nad  sold, 
and  part  remained  in  his  hands  for  want  of  purchasers*' ;  or 
an  action  of  debt  on  a  judgment  against  an  executor,  sug- 
jpfesting  a  devastavit  in  the  life-time  of  plaintiiTs  testator*. 
In  iik6  manner,  it  has  been  holden,  that  an  administrator 
triay  maintain  an  action  against  the  baiiilF  of  a  liberty  for 
executing  Viji.fa.  and  removing  the  goods  off  the  premises, 
before  the  landlord  (the  intestate)  vras  paid  a  year*s  rent, 
pursuant  to  the  stat.  8  Ann.  c.  1?/  But  an  executor  shall 
not  have  trespass  de  clauso  fractal ;  for  moritur  cum  personi 
ilia  actio. 

By  Stat.  11  Geo.  2.  c.  19.  s.  15.  **  Executor  or  administra- 
**'  tor  of  tenant  for  life,  on  uidiose  death  any  lease  of  larids, 
"  &c.  determined,  shall  in  an  action  on  the  case,  recover, 
•*  from  the  under-tenant,  a  proportion  of  the  rent  reserved, 
**  according  to  the  time  sucn  tenant  for  life  lived  of  the  last 
•*  year,  or  quarter  of  a  year,  or  other  time  in  which  the  said 
**  rent  was  growing  due," 

By  the  common  law\  an  executor  or  administrator  could 
not  have  an  action  of  account;  because  it  was  founded  on  a 
matter  in  the  privity  of  the  testator;  but  now,  by  stat.  13 
Edw.  1.  c.  53., "An  executor  shall  have  an  action  of  ac- 
**  count  upon  an  account  with  his  testator.*' 

By  25  Edw.  3.  stat.  5.  c.  5.  "  Executors  of  executors  shall 
**  have  actions  of  debts,  accounts,  and  of  goods  carried 
"  away  of  the  first  testators,  in  the  same  manner  as  the 
**  first  testator  should  have  had," 

Administrators  derive  their  authority  to  bring  actions 
from  the  stat.  3 1  Edw.  3.  c.  11.  which  provides,  that"  where 
a  man  dies  intestate,  the  ordiiiary  shall  depute  the  next 
and  most  loyal  friends  (34}  to  administer  his  goods,  which 
deputies  niay  bring  actions  to  demand  and  recover,  as 
executors^  the  debts  due  to  the  intestate." 

2.  Executors  and  Administrators  must  join  in  bringing 

c  Moreton's  cnsc,  i  Ventr.  30.  f  Palgrave  t.  Windhan,  Sir.  212. 

d  Williams  r.  Grey,  Lord  Ray m.  40.        f  Bro.  Exors.  190. 
•  Berwick  ▼.  Andrewg,  Ld.lUyiD.973.    h  9  iDtU  404. 


(34)  A  subsequent  statute,  21  H.  8.  c.  5.  s.  3.»  in  case  of  intes- 
tacy or  executors  refusing  to  prove,  directs  the  ordinary  to  grant  ad- 
ministration to  the  widow  or  next  of  kin ;  and  where  two  or  more 
stand  in  equal  degreei  to  accept  which  he  pleases* 
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AcUon^^'^lt  is  a  general  rule,  that^  if  there  are  two  or  more 
execvitoret  apd  one  proves  the  will,  they  must  all  join  in 
bringing  actions;  and  if  they  do  not,  the  defendai^t  may- 
plead  iu  abatement,  that  there  are  other  executors  living 
uot  nan^^d^-  In  this  plea  it  is  not  necessary  to.  aver,  that 
the  executors  not  named. hav^  administered^;  because  they, 
may  administer  at  their  pleasure.  So  where  there  are  two 
or  more  administrators,  it  is  necessary  that  they  should  join 
in  bringing  actions^ 

And  this  rule,  viz.  that  all  the  executors  shall  join,  holds 
even  where  some  of  them  refuse  before  the  ordinary*^;  be-< 
cause  the  refusing  executors  may.  come  in  at  any  time^  and 
administer,  notwithstanding  their  refusal,  either  during  the 
lives  of  their  co-executors  who  have  proved,  or  after  their 
deaths 

The  like  law  is,  where  some  of  the  ^ecutors  ar^  infants: 
they  must  all  join,  and  they  may  all  appear  by  attorney; 
for  those  of  full  age  may  appoint  an  attorney  for  those 
within  age'.  So  where  there  are  two  executors,  one  of  full 
age,  and  the  other  within  age ;  and  the  executor  of  full 
age  is  appointed  administrator,  durante  minori  atate  of  the 
other  executor. 

A.  made  B.  and  C,  who  was  an  infant  under  seventeen, 
executors;  B.  only  proved  the  will,  and  brought  debt  as 
executor  against  defendant  (omitting  C.)  Plea  in  abate- 
ment, that  C.  was  made  an  executor  with  B.,  and  is  yet  in 
full  life,  not  namedS  &c.  Replication,  that  C.  was  of  the 
age  of  one  year,  that  B.  proved  the  will,  and  had  adminis* 
tration  committed  durante  minori  ataie,  and  that  C.  is  still 
under  seven  years  of  age.  On  demurrer,  judgment  for  de- 
fendant; for,  although  by  the  administration  committed  rftt- 
rante  minori  atate  B.  hath  the  full  power,  yet  C.  the  infant, 
being  executor,  ought  to  be  named. 

3.  Of  joining  several  Causes  in^ne  Action  by  Executors 
(35). — 'In  order  to  join  several  cau3es  in  one  action,,  the  ac- 


o  91  Edw.  4. 93.  b.  94.  a  recognised  by 
Holt  C.  J.  in  Wankford  v.  Wauk- 


i  Acg.  140.  b.  Bro.  Exors.  pL  69.  Fitz. 

Abr.  Exon.  pi.  48. 
k  41  £.  3.  89.  a.  ford,  Salk,  307. 

1  Reg.  140.  b.  p  Foxwist  v.  Treniaiii,2  Sannd.  912. 

m  HeiMloe*a  case,  9Rep»  36.  b.  q  Smith  ▼.  Sii|itb,  YeW.  1 30.  l  Browul. 

n  Bro.  Exon.  117.    FiU.'Abr.  Exon,        ibl.  S.  C. 
•  96. 


(35)  *'  The  cases  on  this  subject  are  somewhat  perplexed/*   Ld. 
Ellenberough  C.  J.  3  East,  1 10. 
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tion  muitJbe  farongbt  as  to  alt  such  cauaea  in*theaaaa«  righ/t 
{S6).  Hence, a  pkintiff  canaot  join»  in  the  aaine  aeaiooi^ 
•demand,  as  executor  or  adminiatrator,  with  anotberda* 
mand,  which  accrued  in  bis  own  right.  The  reaaoD  ia;^** 
cause  the  funds,  to  which  the  money  and  coeta,  nrfaen  teet* 
vered,  are  to  be  applied,  or  out  of  which  the  coats  are  to  be 
paid,  are  different ;  and  the  damages  and  coats  being  entire, 
the  plaintiff  cannot  distinguish  how  much  he  is  to  hai^e  m. 
his  representative.character,  and  how  much  he  ia  to  bold  aa 
bis  own.  Hence,  it  was  bolden  in  Rogera  v.  Cook,  Salk.  10. 
that  a  count  on  an  indebitatus  assumpsit  to  A.  as  adminia- 
trator,  could  not  be  joined  with  a  count  on  an  insimiii  com^ 
putasstt  in  bia  own  name. 

It  is  frequently  difficult  to  decide  what  causes  of  action 
an  executor  may  join  when  auine^in  bis  representative  cha- 
racter. In  King  v.  Thorn,  I  T.  K.  489.  BuUer  J.  (adopting 
the  rule  laid  down  in  Bull  v.  Palmer,  $  Lev.  165.  andMasqn 
V.  Jackson,  S.Lev.  60.)  thought  that  the  soiutiou  /ef  tbis 
question  depended  on  this,  viz.  Whether  the  sum  or  goods* 
when  recovered,  would  be  considered  as  assets  of  the  testa- 
tor;  if  they  would,  then  the  plaintiff  miffbt  sue  in  b^  repre- 
sentative character.  In  Cockerili  v.  Kvnastop,  4  X  K« 
S8l.  the  same  learned  judge  expressed  tBe  same  opiniob ; 
which  was  adopted  by  Lawrence  and  Le  Blanq  Js.  in  Old 
V.  Fenwick,  3  East,  110.;  and  in  Cowell  v.  Watts,  6  Ea3l, 
406.  the  court  of  K.  B.  agreed,  that  where  the  sum  reco- 
vered, and  costs,  must  be  applied  to  the  estate  of  the  testji- 
tor  or  intestate,  the  counts  might  be  joined ;  and  that  tho$e 
cases,  in  which  the  rule  Lad  been  laid  down«  that  counts 
might  be  joined,  wherever  the  money  recovered  under 
them  would  be  assets,  afforded  the  best^uid^to  the  court 
in  the  solution  of  questions  of  tbis  kind.  Upon  this  princi- 
ple Ft  was  holdeh',  that  a  count,  upoii  a  promise  to  the 
triaintiff  as  administratrix,  for  goods  sold  and  delivered  by 
ner  after  the  death  of  the  intestate,  might  be  jditied  with  a 
count,  upon  an  account  stated  with  h^,  as  administratrix, 
of  money  owing  from  the  defendant  to  the  plaintiff  as  ad« 
ininistratrix,  and  a  proniise  to  pay  her  as  adtninfstratrix. 
'  In  Ord  V.  Fenwick,  3  East,  104.  on  writ  of  error  after  v^r- 

r  CoireH  r.  Watti,  6  EasI,  4M. 

|5B)  In^Petrie  v.  Haooay,  3  T.  Ri  «.59.  BulTer  X.  wdi 'tWlt 
as  the  constant  practice  to  join  in  the  same  declaratibb  a'couDt 
or  mourjr  had  ana  received  to  the  nse  of  the  executor  as  suek^  ai\4 
a  emint  ior  monqr  bad  and  received  to  the  use  of  the  testator.   * 


I 


money  pttM  bv  the  plaintiff  m  tx^eutrtit  .mi^t  %6  joiiaed 
^iMth  a  CMUt  for  monev  ^id  bjrtbd  ttdtat<^,^bMaiid«4t<Ml 
Mt  appear  but  that  the  exeontrix  might  hti^e  beien^o^fil« 
pellea  ^o  pay  the  money  upon  an  cMrgatibn  by  ttes  tMaidr 
as  surely  fer  tbe  defendant,  to  repay  wM^b'Ai^^  bl#  ircnlM 
ni»e  an  implied  promiae  by  the  defentiaM^io'  tb^Y^laiiiliff 
asexecatrix  (37).  • . :  3rt 

It  must  be  observed,  that  if  eScecutofs  kke  a  n6M,Qr 
bond  firoiti  a  debtor  to  the  estate  of  their  testator;,  iAit  .e^9« 
cutors  must  declare  on  such  note^  or  bond  in  tbdr  6^n 
names,  and  not  in  their  character  as  executoni;  iitid  ^they 
cannot  join  a  count  on  such  note  pr  bond,  with  counts' Ote 
causes  of  action  accruing  to  them  in  right  of  tewtfot  (96). 

In  Betts  V.  Mitchell^  10  Mod.  315.  the  plaintiff  det:tar|l 
upon  several  promises  made  to  hia  testator,  atid  a^so  Oj^^^ 
promissory  note  to  himself  a^  executor ;  and  itwasin8VB^<|^ 
that  the  last  count  could  not  be  ioined  with  the  fbrrn^r 
counts,  tbe  words,  **  as  executor/*  being  only  a  description 
of  the  plaintiff*s  person,  whereas  the  note  was  made  to  him 
4ud  transferrable  by  his  endorsement,  and  would  go  tph)a 
administrator,  and  not  to  tbe  administrator  <fe  bonis  non ;  |^b[d 
tbjs  reasoning  was  adopted  by  tbe  court,^  who  garejiidg* 
meat  for  the  defendant,  on  demurrer  to  the  declaration,  so 
where  the  plaintiffs',  as  executors,  declared  in  the  debet  ^^d 
detinet,  on  a  bond  given  to  their  testator,  and  also  on  a  t>ohd 
given  to  themselves  as  executors;  it  was  resolved  on  speci|tl 
demurrer  to  the  decldration,  that  the  two  causetif  of  action 
cfjuld  not  be  joined.  .L 

ilMieraiMlMot]Mrv.Ld.Aruiid«H8<Of.t6l>m1.7.  "^ 


(97)  In  Henshall  ▼•  Rbberts  and  another,  d  Eaat,  l«4.l4>rd^  1^- 
Itobomogh  C.  X  seeai»  to  have  been  of  opiaioo,  thai  a  «paati«»  a 
promise  to  phiatiff,  as  executor,  on  an  accouotntated  witb  pm^Aflt 
4S  exeetttar»  coneefamg  monei^  due  to  plahi^t  a^^ecii^aJv4[;oo|d 
not  be  joioed  with  other  counts  on  promises  msde  to  the  t^^stq^ 

(aaj  But  in  King  v.  Thoni,  1 T.  R.  48?.,  it  nan  bold^a^  A4i- 
hurst  and  Buller  Js.  that  a  count  against  the  defendant  as  acceptor 
of  a  bill  of  exchaiure,  endorsed  1^  tbe  payee  to  tbe  plaintifib, 
surviving  executors  of  J.  S.  m  right  qf  ike  plaint^smisurvivmf^  ex^ 
ecaforj,  migfat  be  joined  with  eoante  for  money  had  and  received 

S  defendant  to  the  use  of  pla^itifis  as  eKecutors^i  and  /m^  ao» 
DOt  Stated  with  crtainliiars  as  exedut^rs,  '  ^     '      "    ,„^, 

■    .  ',\,:  ':    \  •  •  •        •    •     '  r  iN'rij  .'    .  .ji  bc^\  '.J  .    .i:  '»*' 
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YIII.  Of  Actions  agaimt  Bxfcuiors  and  Athnhjtistrqtoru 

I 

)•  What  Aciiqns  may  be  maintained  against  Executors. — 
]t  1$  a  general  rule,  tbat  an  action,  wherein  the  te&tator 
Viighi  have  waged  his  law  (39)»  cannot  be  ms^iotaine4 
against  his  executors  or  administrator8^  Hence,  debt  on  a 
Qimple  contract,  as  on  a  promissory  note",  will  not  lie 
against  an  executor  or  administrator.  So  debt  does  not  lie 
4gainstan  executor*  or  administrator^  upon  an  award  made 
in  thelifertime  of  the  testator  or  intestate,  if  the  executor 

5)r  administrator  demurs  to  the  declaration.  But  if  the  de^ 
endant  pleads  in  bar  to  the  action,  and  a  verdict  is  found 
against  him,  he  cannot  take  advantage  of  it  afterwards, 
either  in  s^rrest  of  judgment  or  by  writ  of  error*.  No  incon- 
^nience  results  from  this  rule  of  law,  since  the  debt  may 
be  recovered  in  an  action  of  assumpsit,  which  will  lie 
against  an  executor  or  administrator*,  notwithstanding  it  is 
}n  form  an  action  of  trespass  on  the  case.  Neither  does  the 
maxitn,  actio  personalis  moritur  cum  personA,  afford  any  ob- 
jection to  the  bringing  this  action:  for  an  action  upon  a 
firomise  upon  a  good  consideration,  without  specialty,  to 
do  a  thing,  is  not  more  annexed  to  the  person  tnan  a  cove- 
nant by  specialty  to  do  the  same  thing.  This  point  was  so* 
lemnly  determined  in  Norwood  v.  Rede,  Plowd.  181.,  and 
rinchon's  case,  9  Rep.  86.  b.,  where  actions  of  assumpsit 
were  brought  against  executors  for  the  non-payment  of  mo* 
hey  due  from  their  testators.  And  in  Carter  v.  Fosset,  Palm. 
399.  and  Cro.  Jac.  662.  it  was  resolved,  on  error,  in  the  Ex- 
chequer  Chamber,  that  assumpsit  would  lie  against  an  exe- 
cutor for  the  breach  of  a  collateral  promise  made  by  testa- 
tor. The  declarations  in  Norwood  v.  Rede,  and  Pinchon*^ 
c«$e,  contained  averments,  that  the  defendants,  the  exe- 
eutors,  had  assets  to  pay  the  debts  of  the  testator;  but  in 
Cottiugtoa  V*  Hulett,  Cro.  Eliz.  69.,  this  was  holden  unne- 
cessary, on  the  ground,  that  want  of  assets  was  matter  of 
defence. 

p  Bro.  Exon/so.  y  Bowyer  r.  Garland, Cro.  Elia.  6oo. 

«  Barry  ▼.  Robinson,  1  Bog.  k  Pul.  N.  z  Plowd.  iss.  a. 

R.  ^93  a  P^mer  r.  Lawson,  i  Ley.  soi. 
^  Hampton  ▼.  Boyer,  Cro.  Eliz.  557. 


wt» 


(39)  Wager  of  law,  though  it  has  fallen  into  disuse^  is  not  abo- 
lished.   See  1  Bos.  k  Pul.  N.  K.  397. 
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AttUiinpsit  will  not  lie  against  an  executor^ ior  a  legacy 
payable  out  of  tbe  general  funds  of  the  testator,  although 
assets  be  averred  in  the  declaration ;  for  the  law  will  uol, 
firom  the  mere  circumstance  of  an  executor's  being  pos- 
sessed of  assets,  imply  a  promise  by  him  to  pay  such  I'e^cy, 
But  an  action  may  be  maintained  by  the  leg^ter^*  of  a  spe- 
cific chattel,  against  an  executor,  after  his  assent  to  the  be- 
quest 

• 

An  acting  executor  having  once  received^  and  fully  bad 
under  his  cont}x>ly  assets  ot  the  testator  applicable  to  the 
payment  of  a  debt,  is  responsible  for  the  application  thereof 
to  that  purpose :  and  such  application  having  been  disap- 
pointed by  the  misconduct  of  his  co-executor,  whom  he 
employed  to  make  the  payment  in  question,  h&  is  liable  for 
the  consequences  of  such  misconduct,  as  much  as  if  the  mis- 
application had  been  made  by  any  other  agent  of  a  less  ac- 
credited and  inferior  description  (40). 

Where  a  sheriif  levies  money  under  a  ^-/fl.  and  dies,  an 
action  may  be  maintained  against  his  executors  for  the  mo» 
aey  so  received*. 

Trover  will  not  lie  against  an  executor  for  a  conversioa 
by  his  testator^  In  this  case,  the  maxim,  actio  peveonalm 
moritur  cumpersorid  applies  (41), 

By  Stat.  99  Car.^.  c.  3.  s.  4.  **  No  action  shall  be  brought 
*'  to  charge  any  executor  or  administrator  upon  any  special 
*^  promise,  to  answer  damages  out  of  his  own  estate,  unless 
^'  the  agreement  upon  which  such  action  shall  be  brought, 
**  or  some  memorandum  or  note  thereof  shall  be  in  writ- 

b  Decks  v.  Slnitt,  5  T.  R.  690.  e  Perkinson  v.  Gilford,  Cro.  Car.  539. 

c  Doe  ▼.  Guy,  3  East,  180.  f  Hdmbly  V.  Trott,  Cowp.  371. 

d  Crosse  v.  Smith  and  another,  7  £a»t, 
246. 


(40)  By  the  old  law,  there  was  a  distinctioD  between  executors 
aod  trustees.  It  was  laid  down  as  a  general  rule,  that  where  exe* 
putors  joined  in  a  receipt,  both  having  the  whole  power  over  the 
fund,  both  were  chargeable ;  where  trustees  joined,  each  not  hav- 
ing the  whole  power,  and  the  joining  being  necessary,  only  the 
person  receiving  the  money  was  chargeable  ;  but  the  rule  as  to  exe- 
cutors has  been  in  some  degree' relaxed.  See  the  opinion  of  Eldon 
C.  in  Chambers  v.  Minchin,  7  Ves.  jun.  197»8, 

^4i)  It  is  extremely  diActtk  to  collect  from  the  cases  oa  ibis 
subject  any  ii^eneral  rules  with  respect  to  the  application  of  this 
nvsxim.  See,  however,  Serjeant  Williams's  note  (I)  to  the  case  of 
Wheatly  v.  Lane,  1  Saund,  21^. 
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*  iog;  ftnd  signed  by  the  party  to  be  charged  thetewMl, 
^  or  some  other  person  thereunto  by  him  lAwfMiy  ttiiibo^ 
*•  rlzed.'* 

At  the  common  law,  an  executor  or  administrator  c6qld 
not  have  been  charged  oo  any  special  promise  to  answer  da- 
inaffes  out  of  his  own  estate,  uni^s  such  promise  bad  beei) 
made  on  a  sufficient  consideration.  The  statute  has  not 
made  any  alteration  in  this  respect  The  promise,  though 
in  writing,  still  requires  a  sufficient  consideration  to  sup» 

Krt  it>.    And^  the  consideration  as  well  as  the  promise  must 
expressed  in  the  written  memorandum  or  note. 

S.  What  Causes  of  Action  may  be  joined  against  Executors. 
--Several  demands,  some  of  which  accrue  from  the  de- 
fendant in  his  own  rifi^bt,  and  others  in  right  of  another, 
ought  not  to  be  joined  in  the  same  action ;  because  such 
demands  require  different  pleas  and  different  jud^enta, 
llence,  if  a  declaratibn  against  an  executor  or  administrator 
contains  counts,  which  charge  him  in  bis  representat?Ve  cha- 
racter, and  counts,  which  charge  him  in  his  own  rieht,such 
declaration  will  be  bad,  for  misjoinder  of  cause  or  actioh» 
either  on  general  demurrer^,  or  in  arrest  of  judgment,  or^on 
turrit  of  error. 

The  four  first  counts  in  the  declaration  were  on  promises 
^de  by  the  intestate^;  the  fifth  stated,  that  after  $he  cfeaft 
of  the  intestate^  the  defendant,  as  administratrix.  Was  itN 
debted  to  the  plaintiff  for  money,  by  the  defendant,,  as  suc% 
administratrix,  had  and  received  to  the  use  of  the  plaintiif. 
On  special  demurrer,  assigning  for  cause,  that  the  twp 
causes  of  action,  the  one  from  the  intestatCt  and  the  other 
from  the  administratrix,  could  not  be  ioined;  the  couj6t 
were  clearly  of  opinion,  that  they  could  not;  because  thjp 
last  count  stated  a  cause  of  action  after  the  intestate's  deatn* 
which  would  exclude  oneof  the  pleas  that  might  be  pleaded 
to  the  other  counts,  and  would  warrant  a  different  judjg- 
inent.  So,  counts  on  promises  by  the  testator,  cann6t  be 
joined  with  counts  for  money  had  and  received  by  the  d^ 
pendant  as  executor^,  or  for  money  lent  to  defendant  as  ex^ 
^iputpj[^,  or  on  account  stated  of  money  due  from  difendani 
W  executor^,  because  the  former  charge  the  defendant  in 
right  of  the  testator,  whereas,  the  latter  charge  him  in  his 
bright 

But  where  an  action  was  brought  against  an  administra* 

mfBMM§^MAe9,7T.ti,3ii^n^  ^  1  Briff4«nT»IWIu,  sB«t.  fcPQU'434U 
h  WaiA  T.  Wiiriterfl,  &  ^artf  10.  mni  Ro«e  ▼«  Bowler^  i  H.  Bl«  U». 

i  BrigflcBT,Pttks,9BiM.  lcPul.494.  m  1  H^-jBl,  |0V^  .^.     <^    .  ..  ^. 

k  Jemlngi  r.  Newnuui,  4  T«  R.  947.  n  Ibid. 
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trisfynMA  til*  Ibree  first  counts  of  th^  .^^laraiion  were 
OB  promises  by  the  intestate,  and  the  last  was  on  an  account 
stated  between  plaintiff  and  defendant,  as  administratrix,  of 
Qioney  Qwin^frQm  ihe  intestate,  and  in  consideration  of  the 
intestate  being  found  indebted,  a  promise  by  defendant,  as 
^ministratrix,  to  pay ;  the  court  were  of  opmion  that  there 
\^ais  not  any  misjoinder  of  action,  that  the  defendant  was 
charged  as  administratrix  in  all  the  counts,  and  that  this 
1VSS  the  common  mode  of  declaring^  to  save  the  statute  of 
limitations., 

To  a  count  in  covenant,  charging  the  defendants,  as 
executors,  for  breaches  of  covenant  by  their  testator  as 
lessee^,  \^o  had  covenanted  for  himself,  his  executors,  and 
assigns,  may  be  joined  another  count,  charging  thenk,  that 
afler  the  executors*  death,  and  their  proving  the  will,  and 
during  the  term,  the  demised  premises  came  by  assi^menit 
to  one  D.  A.,  against  whom  breaches  were  alleged;  aojl 
<!bnclud[ing,  that  so  neither  the  testator,  nor  the  defehdantB 
after  his  death,  nor  D,  A.  since  the  assignment  to  him,  had 
'Ke{)t  the  said  covenant^  but  had  broken  the  same.     .       ^ 

S«,  What  M9e€utors  are  to  be  made  Defendants^^Ax  hsia 
been  observed,  that  in  actions  brought  by  executora,  it  iji 
fiec^ss^iy,  that  where  there  are  two  or  more,  they  should 
sji  Join,  whether  they  administer  or  not,  if  one  of  them  has 
proved  the  wilt*  But  this  is  not  necessary  when  actionil 
are  brought  against  them*);  for  the  mere  circumstance  of  & 
{^rson  being  named  executor  does  not  compel  the  plaintiff 
to  make  him  a  defendant,  unless  he  has  administered. 
Hence',  where  execMtors,  defendants^  plead  in  abatement, 
tfrftt  there  are  other  executors  not  named,  they  must  add, 
that  the  executors  not  named  have  administered ;  for  the 
plaintiff  Is  bound  to  take  notice  of  such  executors  only  as 
ftave  administered.  Although  executors  cannot  sever  in  de- 
claring, yet  they  may  in  pleading.  Hence,  although  infant 
executors  may  sue  by  attorney  with  executors  of  full  age% 
because  those  of  full  age  may  appoint  an  attorney  for  those 
within  age,  yet  they  must  defend  by  guardian,  tf  any  of 
the  executors  die%  actions  must  be  brought,  not  againcd 
the  surviving  executors  and  executors  of  deceased  execu* 
tors,  but  ligamst  surviving  executors  only.  "^ 

If  there  are  two  or  more  administrators,  they  must  allliM^ 


■\'  t 


q  Bm.  fixort.  pi.  61^.  Abr.  £xor.  Sf . 
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fiiade  defen4ants"«    An  e^cutor  d€  %m  tori  HiUet  be  de- 
clared Against  as  a  rightful  executoi^  . 


IX,  Of  the  Pleadings^  and  herein  of  the  Right  ofRe^ 
tainer — Evidence — Costs — Judgment. 

An  executor  may  plead  the  same  plea  in  bar^,  that  his 
testator  might  have  pleaded ;  as,  in  an  action  of  assumpsit 
he  may  plead,  that  his  testator  did  not  undertake  or  pro- 
mise; or  in  covenant^  or  debt  on  bond,  that  it  is  not  the 
deed  of  the  testator.  So  an  executor  may  plead  in  bar»  that 
he  has  fully  administered  all  the  goods  and  chattels  which 
were  of  the  deceased  at  the  time  of  his  death.  This  plea 
is  termed  a  plea  of  plene  administravit.  In  like  manner  an 
executor  may  plead  an  outstanding  debt,  as  a  Judgment,  in 
which  plea  it  is  not  necessary  for  the  executor  to  aver  that 
the  juagment  was  hod  for  a  true  and  just  debt*;  for  this 
shall  be  presumed.  So  where  an  executor' pleaded*  that  his 
'testator  entered  into  a  bond  conditioned  for  the  payment  of 
a  sum  of  money  at  a  day  past,  beyond  which  he  had  not  as- 
sets; it  was  bolden  sufticient,  although  it  was  not  averred 
'that  the  bond  was  entered  into  for  a  true  and  just  debt;  for 
it  shall  be  intended  that  it  was.  And  the  same  intendment 
shall  be  made,  where  an  executor  or  administrator  pleads  a 
bond  debt  due  to  himself  and  retainer^ 

The  ancient  way  of  pleading  an  outstanding  bond  was  to 
'set  forth  the  bond  only;  but  the  modern  way  is  to  set  forth 
the  condition  also. 

When  the  day  of  payment*,  mentioned  in  the  condition 
of  the  bond,  is  past  in  the  life-time  of  the  testator,  the  pe- 
nalty is  the  legal  debt;  and  although  an  executor,  in  plead* 
ing  it  as  an  outstanding  debt,  sets  forth  the  condition  of  the 
bond,  yet  that  will  not  deprive  him  of  the  advantage  of  co- 
'vering  the  assets  to  the  amount  of  the  penalty.  But  when 
.the  day  of  payment  is  not  arrived  at  the  death  of  the  testa- 
tor, if  the  executor  sets  forth  the  condition,  the  assets 
can  be  covered  only  to  the  amount  of  the  sum  mentioned  in 


n  Reg.  1 40.  a.  b. 

X  Alexander  v.  l^ne,  Ye\v.  IJ7. 

y  Com.  Dig.  Pleader,  {2  D.  3.) 

z  1  I.CV.  300. 

a  Lake  ▼•  Rair,  Cartli.  8. 


b  Picard  v.  Brown,  6  T.  R.  550. 

c  Bank  of  Englaud  v.  Morricc,  fitf. 

loss.  Hardw.  C.  J.  delivering ' tl^f 

opiuiou  of  the  court. 
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*tbe  condition ;  for  the  force  of  the  bond  is  suspended  (intii 
the  condition  is  broken. 

To  an  action  of  debt  on  bond  for  SOO/.^'iagainst  defendant, 
as  executor,  he  pleaded  that  the  testator  was  bound  in  a 
statute  for  the  same  sum,  and  that  he  had  assets  to  the 
amount  of  80/.  only,  to  satisfy  that  statute,  which  remained 
yet  in  force  and  not  paid.  On  demurrer,  it  was  objected,  that 
it  was  not  averred  in  the  plea,  that  the  statute  was  maife 
for  debt^  and  that  the  debt  was  not  satisfied ;  for  if  it  wens 
for  the  performance  of  corenants,  it  was  not  reasonable  that 
it  should  be  a  bar  to  debt  on  a  bond  already  due,  when,  per- 
haps^  the  covenants  would  never  be  broken  (42),  in  whidi 
case  there  would  not  be  any  cause  of  suit  or  extent  thereon. 
But  the  court  resolved,  that  the  plea  was  good;  for,  as  it 
was  averred  that  the  statute  was  in  force,  and  the  money 
not  paid,  it  was  good  enough  prima  faciei  and  it  should  be 
intended  to  be  made  for  a  just  debt,  until  the  contrary  wms 
«bown. 

An  executor^  may  plead  an  outstanding  judgment  reco- 
vered in  an  action  of  debt  on  a  simple  contract  against  the 
executor,  although  the  executor  might  have  reversed  such 
judgment,  since  debt  cannot  be  maintained  against  an  exe- 
cutor on  a  simple  contract 

If  an  action  be  brought  against  several  admin istrators^ 
they  may 'plead  an  outstanding  judgment  recovered  against 
one  of  the  defendants ;  for  a  recovery  against  one  adminis- 
trator ^hall  bind  him  and  his  companions.  ^ 

After  the  commencement  of  an  action,  an  executor  can- 
not pay  another  creditor  before  such  other  crejjitor  has  re- 
covered judgmeht,  but  the  executor  may  confess  a  judgment 
for  the  damages  laid  in  the  declaration',  without  ascertain- 
ing those  damages  by  writ  of  inquiry,  provided  they  do  not 
exceed  the  real  debt  If  they  do,  the  plaintiff  may  reply 
^bit  such  judgment  was  not  for  a  true  and  just  debt. 

An  executor  may  confess  a  judgment  to  a  creditor  in 
equal decrree  with  the  plaintifT,  pending  the  action,  and  plead 
it  in  bar\    But  if  a  plea  of  judgment  recovered  on  a  simple 

"d  Phfltpfl  ▼.  Ecbard,  Cro.  Jac.  8.  g  Waring  t.  Danvera,  l  P.  Wms.^pS. 

e  Palhierr.  Lawsou,  i  Lev.  300.  lu  Mod.  496.  3  P.  Wms.  40]. 

f  Fvrther  r.  Fwrther,  Cro.  Eliz.  (471)    h  Waring  v.  Danvern,  i  P.  Wms,  99s. 

Morrice  v.  Bank  of  England,  Ca. 

Temp.  Talb.  225.  S.  P. 

— —  I  -  -    ^^^-^— ^^— —  ...  .       .  .      — .. — 

.  (42)  It  was  agreed  by  Fenner,  Gawdy,  and  Yelverton,  Justices, 
that  a  statute  for  performance  of  covenants  was  not  a  bar  in  debt 
on  bond,  if  none  of  the  covenants  were  broken. 
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coatract*  be  pleaded  by  an  executor 'to  a  debl  on  bondi'tt 
must  be  averred,  that  such  recovery  was  bad  before  notice 
of  the  bond  debt'. 

Where  judgment  was  given  against  A.  in  the  Common 
Pleas,  who  afterwards  entered  into  a  statute  and  died ;  and 
bis  administrator  brought  error  on  the  judgment,  and,  pend- 
ing that  suit,  paid  the  statute,  and  afterwards  the  judgment 
was  affirmed ;  upon  a  ^t.  fa.  to  have  execution  thereon, 
the  administrator  pleaded  payment  of  the  statute,  beyond 
which  he  had  not  assets.  It  was  adjudged  a  good  plea,  be- 
cause, at  the  time  of  the  execution  of  the  statute,  the  admi- 
nistrator could  not  plead  the  judgment  in  C.  P.,  because  it 
was  doubtful  whether  it  would  be  aJDEirmed  or  not*^. 

To  a  plea  of  an  outstanding  judgment,  the  plaintiff  may 
reply,  that  the  judgmeut  was  obtained  by  fraud  and  covin. 
And  in  a  case  where  an  executor,  di^fendant,  pleaded  two 
outstanding  judgments,  to  each  of  which  the  plaintiff  re- 
plied fraud,  and  traversed  that  the  debts  recovered  were 
due  for  just  debts' :  the  replication  was  holden  good  on  spe- 
cial demurrer,  the  court  observing,  that  the  plaintiff  might 
traverse  the  special  matter,  or  rely  osl  the  fraud  generally  at 
his  election  (43). 

If  to  a  plea  by  executors  of  an  outstanding  judgment,  the 

1)laintiff  replies,  that  judgment  was  acknowledged  for  a 
arger  sum  than  was  due  to  the  party" ;  it  seems  that  tbe 
defendant  may  rejoin  that  the  testator  was  indebted  to  A., 
B.,  and  C,  in  so  much  r^pectiyely,  and  that  the  judgmmt 
was  acknowledged  to  A.  m  trust  to  secure  all  their  debts. 

Where  the  statute  of  limitations*  is  pleaded  to  an  actite 
brought  by  an  executor  on  a  promise  made  to  bis  testator, 
the  SIX  years  are  computed  from  the  time  when  the  action 
first  accrued  to  the  testator,  and  not  from  the  time  of  prov- 
ing the  will. 

i  jSawyer  ▼.  Mercer,  1  T.  R.  690.  m  Per  Lawrence  J.  in  Meiix  q.  I.  t. 

k  RedeV.  Berelocke,  Yelv.  «9.  Howell,  4  Eait,  10.     __ 

1   'fretliewy  ▼.  AckUnd,  t  Saund.  49.      u  Hickman  ▼.  Walker,  IM^Ika,  37. 

(43)  Saunders  observes,  that  this  is  an  anomalous  cast,  and 
agrainat  the  rules  of  law,  which  condemn  double  pleading,  bat  ad« 
mits  that  it  has  been  allowed  in  this  particular  case  seveml  times, 
and, cites  Turner's  case,  8  Rep.  132,3.  and  Tresham's  case,  9  Rep. 
ids!  So  Serjeant  Williams,  in  1  Sauad.  33?.  b.  n.  (2).  "Thw 
is  9JPi  anomalous  case,  in  which  the  plaintiff  is  permitted,  t»  r^plj 
to  every  judgment,  or  some  of  them,  without  being  guilty^ot  du* 
plicity,  omitting  the  rest;  hui  the  better  way  seems  to  be  t,o*mfmr. 
'sucH  judgment  only  as  the  plaintiff  knows  to  be  <^t<Uned  by  ^auiL** 
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•  But  ivlieve  fluHiey  M<3(nrging  to  the  estate  c^  an  intestate 
isreceivedk^y  A.'^aftei^  the  death  of  the  intestate,  and  more 
than  six  years  afterwards  B.  takes  out  an  administratiun,  it 
seui^  ffik^tt  the  time  of  limitatioD  must  be  computed  from 
tti^4ay  om  which .  the  letters  of  administration  were  grant- 
ed (44^;  and» opnsequently,  if  B.»  within  six  years  from  that 
day»  brings  an  action  for  money  had  and  received  against 
A.»  the  statute  of  limitations  will  not  operate  as  a  bar  (45). 

'At  to  the  ppofier  mode  in  which  an  executor  of  an  exe« 
cutor  should  frame  his  plea^  the  following  case  deserves  at- 
tention: ' 

PlaiulifT,  assignee  of  lessee  for  years,  sued  the  defendant 
as  executor  of  B.,  executor  of  A.,  the  lessor  in  covenant 
upon  the  original  indenture  of  lease,  for  a  breach  of  the  co- 
venant for  quiet  enjoyment  by  A.^,  and  since  his  decease  by 
defendant.  Defendant  pleaded,  that  he  had  fuHy  adminis- 
tered ail  the  goods  of  A.,  the  first  testator.  On  demurrer, 
it  waa  boMen,  that  the  plea  was  bad,  inasmuch  as  it  only 
gaftt  aa  aMwer  to  one  part  of  a  case  which  pointed  at  two' 
kinds  of  miaapplication  of  those  funds  which  were  liable  to 
the  p)aiiittff*a  demand.  Le  Blanc  J.  observed,  that  the  de* 
feudant  might  discharge  himself  in  two  ways;  either  by 
shewing, tb^t .the  first  executor  fully  odminiatered  all  the 
gQodtcf  i^  .diattels  of  A.  which  came  to  bis  hands,  and  that 

•  Copy  T..Stc#)i€M9D,  Oprth.  4185,        f  WelliT.FydtU,io£ait,3ls. 
Sl^nn.  5S5.  S.  C«    See  Uie  recofd, 
4  3Koi.  d7d. 


(44)  **  For  b^ore  iidMatstration  granted,  there  was  not  any  per- 
80U  wbo-caald  ciaiai  it»  and  the  statute  begins  to  operate  only  from 
the  time  ^figbt  to  demand  the  thiag  in  questioa  vasts  in  some  per* 
800.^    Per  Gwillim,  4  Bac.  Abr.  479- 

(45)  I  hav^  stated  this  positioa  with  an  ui  vi<{e/«r,  because  the 
prifidpil  cfuestroQ  in  Curry  v.  Stephenson,  and  on  which  alone  the 
decision  of  the  court  was  pronounced,  was,  whether  the  plaintiff 
ought  pot  to  have  concluded  his  replication  with  a  verification,  in* 
st^d  of  concfuding  to  the  country.     The  opinion  on  the  statute 

»  of  Rdtitaftotis,  as  stated  in  the  teat,  was,  according  to  Carthew,  ex- 
pressed by  Holt  C.  J.  who  relied  on  Staodford^s  case,  cited  in  Saf* 
fin's  e^,  Cro.  Jac.  60,  61.  and  5  Rep.  123.  where  a  similar  que*- 
tion  Wils'decided  on  the  statute  of  fines.  It  may  be  observed*  that 
the  tahie  question  upon  the  statute  of  limitations  arose  and;  was  ar- 
goad  ii^Nunu  V.  Wilsmore,  8  T;  R.  521.  but  the  circumstances 
of  thirt  case  rendered  it  unnecessary  for  the  court  to  ^decide  it; 
the  Dosrtipn  i;i  the  text,  therefore,  stands  on  the  single  authohty  of 
Chi^  Justice  Holt. 

TOL.  II.  II 
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the  defendant,  smce  the  death  of  the  first  executor,  has  duly 
administered  alt  that  he  baa  received  of  A/s  assets;  or  be 
might  shew  that  be  has  received  no  assets  of  the  first  execu- 
tor. But,  as  the  plea  now  stands,  he  leaves  itnanswered 
every  thing  respecting  the  assets  of  the  first  testator  which 
came  to  the  hands  of  his  executor,  and  merely  answers  as 
to  his  own  applicati6n.  Bayley  J.  added,  that  the  plaintifi' 
was  entitled  to  recover  his  debt  in  either  of  two  events;  if 
the  defendant  bad  received  assets  of  the  original  testator, 
and  had  not  properly  applied  them ;  or  if  the  defendant  had 
received  assets  of  the  first  executor,  and  the  first  executor 
had  received  assets  of  his  testator,  and  had  not  duly  applied 
them.  The  defendant  has  only  answered  as  to  one  ot  those 
events;  but  the  plaintifi^  may  be  entitled  to  satisfaction  out 
of  both  funds ;  and,  therefore,  he  is  entitled  to  have  the 
issue  so  framed  that  if  any  thing  be  forthcoming  to  him  out 
of  either  fund,  he  may  be  able  to  avail  himself  of  it. 

See  further  as  to  pleading  the  statute  of  limitations,  and 
statute  of  set-oif,  by  and  against  executors,  ante  tit  As* 
sumpsit,  and  tit.  Debt. 

Of  the  Right  of  Retainer. — A  lawful  executor  or  admi- 
nistrator*!,  when  sued  by  a  creditor  of  the  deceased,  may 
claim  a  right  of  retaining  the  assets  in  satisfstction  of  a  debt 
due  to  himself,  provided  such  debt  is  equal  or  superior  in 
degree  to  that  claimed  by  the  creditor  (46). 

Where  an  action  is  brought  against  a  defendant  as  execu* 
for  (which  is  the  case,  as  well  where  the  defendant  is 
charged  as  rightful  executor,  as  when  he  is  charged  as  exe- 
cutor de  son  tort^)  and  be  claims  to  retain  as  executor  or 
administrator,  he  ought  to  set  forth  the  letters  testamen- 
tary', or  the  letters  of  administration',  in  order  that  it  may 
appear  to  the  court,  that  he  is  such  a  person  a^  is  entitled 
to  retain ;  for  an  executor  de  son  tort  is  not  so  entitled*. 

But  where  the  plaintiff  sues  the  defendant  as  adminisira* 
tor,  and  be  claims  to  retain  as  administrator,  it  is  not  ne- 

q  1  Keb.  285.  9  Vent.  180.  Sty.  337.    ■  CaverlyT.  Ellison,  T.  Jonec,  33. 

Vaughan  v.  Brown,  poet,  p.  799.  t  Coulter*!  gate,  6  Rep.  30.  YcIt.  13$. 

r  Atkinson  r.  Bawaoti,  i  Mod.  208. 


(46)  In  Rockelley  v.  Godolphin,  2  Show.  403.  and  T.  Raym. 
483.^  the  court  inclined  to  thinic,  that  an  administrator  mi^bt  pleads 
to  Qir  action  of  debt  on  bond,  a  retainer  in  satisfaction  of  a  l>ond 
conditioned  for  the  payment  of  money  to  trustees  for  the  use  cf  the 
administrator. 
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cessary  that  the  letters  of  «drninistration  shoiiM  be  set  forth, 
because  the  plaintiff,  by  hi©  decloration,  admits  him  to  be 
lawful  administrator*. 

An  executor  de  son  tort  cannot  retain  for  his  own  debt, 
although  of  a  superior  nature;  neither  will  the  consent  of 
the  rightful  administrator  to  the  retainer  given,  after  action 
brought  by  creditor,  alter  the  case* ;  nor  can  such  executor 
avail  himself  of  a  delivery  over  of  the  etlects  of  the  de- 
ceased to  the  rightful  administrator  after  action  brought, 
and  before  plea  pleaded,  so  as  to  defeat  the  action  of  a  cre- 
ditor(47). 

In  debt  upon  bond  against  the  defendant  as  executor^,  he 
pleade<l  a  judgment  which  he  had  recovered  against  the  fie* 
ceased^  and  so  justified  by  way  of  retainer^    Replication, 

n  Picard  v.  Brown,  6  T.  R.  550.  y  Vaughan  v.  Brown,  Sti*.  1 106.  Andr. 

X  Vernon  t.  Cnrtis,^  H.  Bt.  IS.  sT.  .      sdS.  7  Mod.  3X4.    loach's  ed.  and 
K. 587-  AISS. 

(47)  "  When  trover  is  brought  by  a  ri^hiful  executor  or  adminis' 
frafor  against  an  executor  de  son  tort,  he  cannot  plead  payment  of 
debts,  &c.  to  the  value,  or  that  he  has  given  the  goods,  ^c.  io  sa- 
tisfaction of  the  debts,  because  no  person  ought  to  obtrude  him* 
self  upon  the  office  of  another ;  nevertheless,  upon  the  genieral  issue 
pleaded,  such  payments  shall  be  recouped  in  damagea.*'  Per  Holt 
€.  J.  Cartb,  104.  So  per  BuUer  J^  9  T.  R.  100.  •'  If  an  action 
be  brought  by  a  rightful  adminutrator  against  an  executor  de  son 
tort,  whatever  may  have  been  disuosed  of  in  a  courbe  of  admipistra- 
tJoD,  as  by  paying  debts,  &c.  mall  be  allowed  him  in  damages.'^ 
*'  But  in  an  action  5y  a  creditor  against  an  executor  de  son  tort, 
the  defendant  may  plead  plene  administravit,  and  give  in  evidence 
the  payment  of  just  debts ;  but  he  cannot  retain  a  just  debt  to  him- 
•eir."     Per  Holt  C.  J.  Carth,  104. 

It  IB  laid  down  in  Bull.  N.  P.  48.  'Hhat  if,  in  trovert  by  a  riG:htful 
administrator,  it  should  appear,  that  the  payments  made  by  the  ex- 
ecutor de  son  tort  amount  to  the  full  value  of  the  assets,  the  plain-^ 
tiff  shall  be  nonsuited;  but  in  trespass  it  shall  go  in  mitigation  of 
damages  only.**  This  position  is  founded,  as  it  seems,  on  an  ex- 
pression in  12  Mod.  47^*  ascribed  to  Holt  C.  J. ;  but  as  Lord  £U 
ienborough,in  Mountford  v.  Gibson,  4  East,  443.,  justly  remarked, 
it  is  directly  contrary  to  the  opinion  of  HoltC.  J.  in  Whitehall  v. 
Squire,  Carth.  104.  The  acknowledged  accuracy  of  Carthew*^ 
Iteports  may  induce  a  suspicion  that  the  reporter  in  13  Mod.  was 
mistaken;  more  especiaUy  as  in  p.  47^«  of  that  report.  Holt  is  made 
to/coutrad^Ct  what  he  had  asserted  in  p.  471.  Indeed  there  does 
not  appear  any  reasonable  ground  of  distinction  between  the  uc* 
tions  dr trespass  and'trover,  as  to  this  point. 

H    0 


730  EXECUTOR- 

that  the  defismdant  was  executor  de  son  tart.  Rejoinder^  that 
after  the  last  continuance,  the  defendant  bad  obtained  let* 
ter6  of  administration.  On  demurrer,  it  was  objected,  that, 
the  rejoinder  was  a  departure  from  the  plea.  But  the  court 
held  that  it  was  well  enough;  because  the  plea  did  not  ex- 
pressly admit,  that  defendant  had  proved  the  will,  but  only 
admitted  the  defendant's  executorship  according  to  the  de- 
claration. By  the  replication  it  appeared,  that  the  defendant 
was  not  charged  as  a  rightful  but  as  wrongful  executor^ 
which  could  not  appear  on  the  declaration,  the  method  of 
declaring  against  both  of  them  being  the  same.  And  the 
rejoinder  set  forth  a  matter,  which  made  the  acting  as  un- 
lawful executor  justifiable;  ifor  the  subsequent  administra- 
tion related  to  the  death  of  the  intestate,  and  purged  the 
precedent  wrongful  ex-ecutorship,  so  as  to  give  the  defendant  * 
the  benefit  of  retaining. 

Evidence. — In  alt  questions  respecting  personalty  the 
probate  or  letters  of  administration,  with  the  will  annexed, 
are  the  only  legal  evidence  of  the  will. 

Trespass  for  taking  goods*.  On  not  guilty,  the  defendant 
admitted  that  the  goods  had  been  in  the  possession  of  the 
plaintiff,  but  insisted  that  he,  the  defendant,  had  a  property 
m  them  as  executor  of  I.  S.  and  produced  the  origmal  will, 
by  which  he  was  appointed  executor.  But,  per  Raymond 
C.  J.  "  I  cannot  allow  the  original  will  to  be  evidence  to 
prove  a  property  in  an  exeoutor;  the  probate  must  be  pro^ 
duced ;  for,  perhaps,  the  ecclesiastical  court  will  not  allow 
this  to  be  the  testator's  will.  Besides,  until  probate,  a  man 
dies  intestate ;  and,  if  the  executor  dies  before  probate,  his 
executor  shall  not  be  executor  to  the  first  testator." 

Where  a  probate  of  a  will  is  lost,  the  ecclesiastical  court 
never  grants  a  second  probate,  but  they  will  exemplify  the 
first,  and  such  exemplifications  are  admissible  in  evidence*. 

A  retainer  may  be  ^ven  in  evidence  on  plene  administra- 
vit^;  but  debts  of  a  higher  nature  subsisting  cannot^. 

In  an  action  at  the  suit  of  an  executor,  if  the  estate  of 
the  testator  is  insolvent,  a  person  who  has  an  unsatisfied  de- 
mand upon  such  estate,  is  not  a  competent  witness  for  the 

pi  a  in  tiff**. 

Upon  plene  administravit  et  issint  riens  inter  mains^,  if  it 

X  Coe  V.  W««ternham,  Norfolk  Sunun.  c  Bull.  N.  P.  141. 

An,  1795.  Serjt.  Leeds*  MS.  d  Craig  r.  CaodeU,  1  Camp.  N.  F.  C. 

•,  Por  Cur.  in-Sliepberd  V.  Shorthoae,  3Sl. 

Str.  413.  el  luft.  983.  ft. 
b  Plainer  t.  Marchaut,  3  Burr.  J880. 
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be  proved,  that  executor  hath  goods  in  hit  baodsy  which 
were  the  testator's,  he  may  gi^  ia  evidence,  that  he  hath 
paid  to  that  value  of  his  own  money,  and  need  not  plead  it 
specially. 

In  case  against  executor,  upon  plene  administravif^  the 
plaintiff  must  prove  his  debt,  otherwise  he  shall  recover  bat 
Id.  damages,  tnough  there  be  assets ;  for  the  plea  admits  the 
debt,  but  not  the  amount. 

Judgment. — On  a  plea  of  plene  administravit  generally, 
by  an  executor*,  the  plaintiff  may  immediately  take  judg- 
ment of  assets  quando  acciderint  (48).  In  debt  or  scire  facias 
on  this  judgment,  evidence  of  such  assets  only  as  have 
come  to  the  executor's  hands  since  the  judgment  will  be 
received\ 

Judgment  against  an  executor,  in  covenant  broken  by 
himself,  shall  be  dc  bants  testatoris ;  for  it  is  the  testator's 
covenant  which  binds  the  executor  as  representing  him; 
and  therefore  he  must  be  sued  by  that  name^ 

In  like  manner  upon  an  obligation  made  by  testator  for 
the  performance  of  covenants,  judgment  in  debt  on  the 
bond  for  a  breach  of  covenant  by  executor,  shall  be  de  bonis 
testatoris^. 

So  in  debt  against  an  executor  on  a  bond  made  by  testa- 
tor', if  the  defendant  plead  non  est  factum,  and  it  is  found 
against  him,  judgment  shall  be  for  the  debt  and  damages 
de  bonis  testatoris;  for  the  executor  cannot  know  whether 
it  be  the  deed  of  the  testator  or  not  (49). 

In  debt  on  bond  against  an  executor,  if  the  defendant 

Klead  **  fully  administered,"  and  any  assets  are  found  in  his 
ands,  although  they  be  not  to  the  value  of  the  debt,  yet 
the  pkintiff  shall  have  judgment  for  his  whole  debt  de  bonis 
testatoris^. 

In  debt  against  two  executors*,  if  they  plead  severally  by 

f  Per  Holt  C.  J.  Shelley'i  case,  Salk.  1  Bro.  Abr.  Exor.  pi.  109. 

fi^.  m  Lee  v.  Ridford,  adjudged  on  error, 
Z  NodlT.  Ndfoii,  s  8««nd.  986.  in  Evch.  Ch.  1  RoU.  Rep.  S6. 

Ii  T«ylor  ?.  Holnaiu  BuU.  N.  P.  169.  n  Belle w  ▼.  Jackleden,  on  error  in 
i  Collins  ▼.Tbroughgood,  Hob.  ISS.  Excb.  Cb.  i  Rolk  Abr.  939.  (B.) 
k  Castilion  ▼.    Executor   of  Smitb,        pi.  5. 

Hob.  9S3. 

(^)  See  the  form  of  this  jadgrment  in  9  Sannd.  216,  QI7. 

(49)  But  see  HanrtiOD  r.  Becc&es,  oor.  Ld.  MaiieBeld  C.  J.  Lon« 
don  siUings,  1769,  eited  in  Erving  v.  Peters^  3  T.  R.  688. 
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ieveral  attomies  ^'  fully  adraioistered/"  and  the  jury  fiad 
that  the  oue  has  assets  and  the  other  has  not,  the  judgment 
stiall  be  against  him  only  who  is  found  to  have  assets,  and 
the  other  shall  go  quit 

Where  the  cause  of  action  is  such,  that  the  executor 
might  have  declared  in  his  own  right,  be  is  liable  forcosta^ 
if  be  is  nonsuited^ 


o  <7nmttead  v.  Shirley^  3  Tmmit.  u6. 
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t 

Ofiht  Naturt  of  the  Employment  of  a  Factor — Power 
and  Authority — Lienr^^IAabUity  of  Principal — Evi- 
dence. 

\JP  the  Nature  of  the  Employment  of  a  Factor.-^  A.  factor  or 
l)roker  is  an  agent,  who  is  commissioned  by  a  merchant  or 
other  person  to  sell  goods  for  bim»  and  to  receive  the  pro- 
duce. Foreign  factors  are  agents  residing  here,  commis- 
sioned by  merchants  resident  abroad,  or  the  contrary. 
Home  factors  are  agents  resident  in  England,  commissioned 
by  merchants  also  resident  in  England. 

A  factor  is  usually  paid  for  bis  trouble,  by  a  commission 
of  so  much  per  cent,  on  the  goods  sold.  But  sometimes  he 
ucts  under  a  del  credere  commission  (1),  in  which  case,  for 
an  additional  premium  beyond  the  usual  commission,  he 


(1)  "Dei  credere  is  an  Italian  mercantile  phrase,  which  has  the 
same  signification  as  the  Scotch  word  warrandicey  or  the  English 
word  guarantee.     A  factor  who  has  general  orders  to  dispose  of 
goods  for  his  principal  to  the  best  advantage,  is  bound  to  exercise 
that  degree  of  diligence  which  a  prudent  man  exercises  in  his  own 
afikirst  and  cooseqaeiitly  the  factor  is  authorized  to  dispose  of  the 
^oods  according  to  the  best  terms  which  can  be  obtained  at  the 
time;  and  if  it  shall  appear  that  he  has  done  so,  and  that  be  has 
^    sold  the  goods  to  persons  in  reputed  good  circumstances  at  the 
time,  and  to  whom  at  that  time  be  would  have  given  credit  iu  his 
own  affairs,  he  will  not  be  liable  to  his  principal,  although  some 
of  these  should  fail ;  and  for  such  trouble  the  factor  is  generally 
paid  by  a  commission  of  so  much  per  cent,  upon  the  goods  sold* 
According  to  the  above  practice,  the  principal  runs  all  the  risk, 
and  the  factor  is  sure  of  his  commission  whether  the  event  be  fa- 
vourable or  not.     Many  merchants  do  not  choose  to  run  this  risk, 
and  to  trust  so  implicitly  to  the  prudence  and  discretion  of  their 
factor;  and,  therefore,  the  agreement  called  </«/ crec/tfTtf  was  in- 
vAted,  by  which  the  factor^  6r  an  additional  premiam  beyond  the 
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undertake!  for  the  credit  of  the  persons  to  whom  he  sells  the 

goods  consigned  to  him  by  his  principal.  « 

Power  and  Authority, — A  faotor»  as  such,  has  not  any  au-* 
thority  to  pledge,  but  only  to  sell  the  goods  of  his  princi-' 
pal*.  Hence,  if  a  facftor  pledge  the  goods  of  his  principal^ 
the  latter  may  recover  the  value  of  them  in  trover,  against 
the  pawnee,  on  tendering  to  the  factor  what  is  due  to  him, 
without  making  any  tender  to  the  pawnee^  ($)• 

The  same  rule  holds  with  respect  to  a  bill  of  lading  which 
has  been  endorsed  to  a  factor  by  his  principal ;  for  the  bill  of 
lading,  which  is  the  symbol  of  the  delivery  of  possession, 
cannot  give  a  factor  a  greater  authority  than  the  actual  pos- 
session of  the  goods  themselves.  Hence,  as  a  factor  cannot 
pledge  the  goods  of  his  principal*,  by  a  delivery  of  the 
goods,  so  neither  can  he  do  it  by  an  endorsement  and  delivery 
of  the  bill  of  lading;  for,  although  the  endorsement  of  a  bill 
of  lading  gives  the  endorsee  an  irrevocable  right  to  receive 
the  goods,  where  it  is  intended  as  an  assignment  of  the  pro- 
perty in  the  ^oods,  yet  it  will  not  have  that  operation,  ^bere 
It  is  intended  as  a  deposit  only,  by  a  person,  who  is  not  au- 
thorised to  make  such  deposit  (3). 

a  PatcrMu  ▼.  Tasb,  Str.  i  lys,  per  hte    b  Daubigoy  v.  DaTtl,  5  T.  R.  6o4. 
C.  J.  G  Newsom  v.  Tborntoii,  6  East,  17. 

usual  commi^^ipn,  when  he  sells  his  goods  oa  credit,  becomes  bound 
to  warrant  the  Aolvency  of  the  purchasers.*'  Arg.  Mackenzie  v« 
Scott,  6  Bro.  P.  C.  287.  Tomlin's  ed. 

In  Grove  v.  Dubois,  I  T.  R.  1 12.  the  effect  of  a  commieston  del 
credere  whs  discussed  in  the  Court  of  King's  Beqch,  and  that  court 
decidec),  that  it  ^as  npt  merely  a  conditional  undertaking  and 
guarantee  from  the  person  taking  it,  that  he  would  pay  if  some 
other  person  did  not,  but  that  it  was  an  absolute  engagement 
from  him,  and  made  him  liable  in  the  first  instance;  and  the  sam^ 
doctrine  was  acquiesced  iu,  and  acted  upon  in  Bize  v.  Oickasony 
1  T.  R.  285.  Hence,  where  a  factor,  under  a  commission  del  cre^ 
dere,  sold  goods,  and  tpok  accepted  bills  from  the  purchasers, 
which  he  endorsed  to  a  banker  at  the  place  of  sale,  and  having  re- 
ceived the  banker's  bill  (payable  to  toe  factor's  order)  on  a  hous^ 
in  London,  endorsed  and  transmitted  it  to  his  principal,  who  got  it 
accepted;  it  was  holden|  that  on  the  failure  of  the  acceptor  and 
drawer  of  this  bill,  the  factor  was  answerable  for  the  amount.  Mac^ 
kenzie  v.  Scott,  6  Bro.  P.  C.  SdO.  Tomlin's  ed. 

(2)  Wbfere  a  factor  fleJtges  the  |;pod8  of  his  principal  as  his  own; 
the  pawner  cannot  claim  to  retam  against  the  principal  for  tbq 
amount  of  the  factor's  general  liep  ^t  the  time  of  tlie  pledge* 
M.  Combie  ?•  Davies,  7  East,  5. 

(.3)  In  the  case  cited  (c),  as  an  authority  for  this  position,  the 
party  to  whom  the  factor  had  pledged  the  bill  of  lading,  bad  not 
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.  Wheire  goods  are  permitted  to  remain  at  a  whiirf  in  the 
name  of  a  broker^  who  is  accustomed  to  deal  in  the  article, 
aiid  the  broker  sells  them,  the  principal  will  be  bound  by 
such  sale»  although  he  did  not  expressly  authorize  the  bro- 
ker to  sell*,  ^ 

A  factor  may  sell  on  credit*,  although  not  particularly  au- 
thorized by  the  terms  of  his  commission  so  to  do  [4^. 

Factors  may  be  bankrupts^ 

By  Stat  31  Geo.  9.  c.  40.  s.  11.  Factors,  employed  to  buy 
or  sell  cattle  by  commission,  are  prohibited  from  buying 
either  directly  or  indirectly,  on  their  own  account,  (except 
fot  the  necessary  use  of  their  families)  live  cattle,  sheep,  or 
swine,  in  London,  or  within  the  bills  of  mortality,  or  at 
any  place  whilst  the  cattle  are  on  the  road  to  London  for 
sale ;  and,  by  the  same  clause,  such  factors  are  prohibited 
from  selling,  either  by  themselves  or  their  agents,  such  cat- 
tlC)  &c.  in  London,  or  within  the  bills  of  mortality.  Penalty^ 

d  Pickering ▼.  Boflcb,B. R. H.  52  G. 3.        f  Stat.  5  O.  s.  c.  90.  ».  39. 
e  Per  W  illeii,  C.  J.  WUIes,  406.     Per 
Chiunbre  J.  3  Boi.  &  Put.  489-  * 


any  ootice  that  he  was  dealing  with  a  factor;  the  endorsement  hy 
iht:  principal  was  a  general  endorsement:  but  it  was  observed,  by 
Lawrence  J.,  that  the  letter  of  advice  which  brought  the  bill  of  lad- 
ing EDi^ht  have  been  inquired  for,  and  that  would  have  shewo^ 
that  the  person  who  pledged  the  bill  was  liictor  Only,  and  not  ven^ 
dee  of  the  goods. 

(4)  "  It  has  been  objected,  that  a  factor,  by  virtue  of  a  genera) 
authority,  cannot  sell  on  credit;  if  he  do  so,  it  is  at  his  own  riskt 
and  the  owner  is  not  obliged  to  accept  the  vendee  as  his  debtor^ 
and  it  does  not  in  the  present  case  appear  that  he  had  any  special  au? 
thority.  And  for  this  purpose  several  passages  were  cited  out  of 
the  civil  law  books  as  to  the  nature  of  a  fiictor.  To  this  I  shall  an« 
swer,  that  the  nature  of  dealing  is  now  quite  altered,  of  which  the 
ooorts  of  law  must  take  notice;  for  constant  and  daily  experience 
shews,  that  factors  do  sell  upon  credit  without  such  a  special  ai^- 
thority.  If  it  were  otherwise,  it  would  be  the  greatest  prejudice  to 
trade ;  and  we  ought  always,  and  as  much  as  we  can,  and  as  far^as 
is  consistent  with  the  rules  of  law,  to  do  every  thing  for.promq^tiag 
the  trade  and  commerce  of  the  nation/'  Per  Willes  C.  J.  fle^i- 
venog  the  opinion  of  the  court  in  Scott  v.  Surman,  Willes^  406^  7* 
N.  **  An  agent  employed  generally,  to  doanjir  act,  isauthoriKed  to  do 
it  only  i  n  t  he  usual  way  of  business.  Hence,  as  stock  is  sbtd  tisuaUy 
for  ready  money  only,  a  broker  employed  to  sell  stock  cannot  sell  it 
upon  credit,  without  a  special  authority,  although  acting  bon&fide, 
and  with  a  view  to  the  benefit  of  his  principal.'*  Lord  iBUenbo* 
rough,  C.  J.    Wiltshire  v.  Sims,  i  Camp.  N.  P.  C.  358. 
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dduble  the  value  of  the  cattle  sold ;  to  be  tecovered  by  ap- 
plication to  J.  P.,  one  moiety  to  prosecutor,  and  the  other 
to  the  poor  of  the  parish  where  the  offence  was  committed* 

When  goods  are  consigned  to  joint  factors^,  they  are  in 
the  nature  of  co-obligors,  and  are  answerable  for  one  ano^ 
ther,  tor  the  whole. 

According  to  the  genera!  rule  of  law,  a  sale  by  a  factor 
creates  a  contract  between  the  owner  and  buyer^;  and  this 
rule  holds  even  in  cases  where  the  factor  acts  upon  a  del 
credere  commission.  Hence,  if  a  factor  sell  goods,  and  the 
owner  give^  notice  to  the  buyer  to  pay  the  price  to  him  and 
^ot  to  the  factor,  the  buyer  will  not  be  justified  in  after* 
wards  paying  the  factor;  and  the  owner  will  be  entitled  to 
recover  the  price  in  an  action  against  the  buyer^  unless  the 
factor  has  a  lien  on  such  priced 

*  If  goods  are  bought  by  a  brokeH',  who  does  not  mention 
the  name  of  his  principal  until  he  (the  broker)  has  become 
insolvent,  the  principal  cannot  set  off  the  price  of  the  goods 
against  a  debt  due  to  him  from  the  broker,  but  is  still  liable 
to  the  vendor. 

But  where  a  fiictor  acting  under  a  del  credere  commission', 
sells  goods  as  his  own,  and  the  buyer  does  not  know  of 
any  principal,  the  buyer  may,  in  an  action  brought  against 
him  by  the  principal,  set  off  a  debt  due  to  him  from  the 
factor  (5). 

Goods  sold  by  a  broker  for  a  principal  not  named,  upon 
the  terms,  as  specified  in  the  usual  bought  and  sold  notes^ 

SGodirryT.Saunderi,S  Will.  114.  i  See  Drinkwater  ▼.  Goodwin,  Cowp. 

Per  Lee  C.  J.  in  Scrianthire  t.  A1-  951. 

.  te'twi,  London  Sitthigf,  Str.  11 39.  k  Waring  ▼.  FaTcnck,  I  Camp.  N.  P. 

wbfre  the  jnry>  however,  found  a  C.  85. 

▼crdict  against  the  opinion  of  the  1  George  ▼.  Claget,  7  T.  R  359. 
judge.    $ee  also  exp.  Murray,  Co. 
B.  L.  379.  5th  ed. 

■ 

(5)  Where  a  factor  to  a  person  beyond  sea  buys  or  sells  ^^oods 
for  the  principal  in  bis  own  name,  ao  action  will  lie  against  him  or 
for  bios,  in  his  own  name ;  for  the  credit  will  be  presumed  to  be 
given  to  him  in  the  first  case,  and  in  the  last  the  promise  will  be 
presumed  to  be  made  to  him,  and  the  rather  so,  as  it  is  so  much 
for  the  benefit  of  trade.  Gonzales  v.  Sladen,  T.  1  Ann.  London 
iittings,  Salk.  MSS.  Bull.  N.  P.  130.  "Where  the  principal 
resides  abroad,  he  is  presumed  to  be  ignorant  of  the  circumstances 
of  the  party  with  whom  his  factor  deals,  and  therefore  the  whole 
credit  is  considered  as  subsisting  between  the  contracting  parties.*' 
Per  Chambre  J.  in  Houghton  ?•  Matthews,  3  Bos.  &  Puh  490* 
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(delirered  over  to  the  respective  parties  by  the  broker)  of 
**  payment  in  oncmimth^  money ^'^  may  be  paid  for  by  the 
buyer  to  the  broker  within  the  month,  ana  that  payment 
joaay  be  made  by  a  bill  of  exchange  accepted  by  the  buyer 
and  discounted  by  him  within  the  month,  although  such 
bill  has  a  longer  time  to  run  before  it  become  due"*. 

Lien.'-^By  the  general  usage  of  trade,  where  there  is  a 
course  of  dealings  and  general  account  between  the  mer- 
chant.and  factor,  slnd  a  balance  is  due  to  the  factor,  he  has 
a  lien  (6)  on  all  goods  in  his  hands  for  such  balance  of  the 
general  account,  without  regard  to  the  time  wl^en,  or  o^ 
yrhat  account  be  received  the  goods'^  (7)« 

<    With  respect  to  this  general  lien,  it  is  to  be  observed. 

First,  That  it  will  not  attach  until  the  goods  come  int% 
\be  possession  of  the  factor*. 

Secondly,  The  lien  exists  during  such  time  only  as  the 
factor  has  possession  of  the  goods;  for  if  he  should  part 
.with  the  possession  after  the  lien  has  attached,  the  lien  is 
gone'. 

It  is  to  be  observed,  however,  that  where  a  factor  is  in 
advance  for  goods  by  actual  payment,  or  where  he  sells  un- 
der a  del  credere  commission,  whereby  he  becomes  respon- 
sible for  the  price,  he  has  a  lien  on  the  price,  althougn  be 
should  have  parted  with  the  possession  of  the  goods^. 

And  this  rule  holds,  although  money  should  have  been 

mPaTSDcv.  Bennett,  ii  £Mt,s6.  p  See  Sweet  v.  Pym,  j  Sset,  4.  and 

n  Krugerw.  Wilcox,  Ambl.  253.    Gar-  Buller  J.  in  Lickberrow  ▼.  Mason, 

diner  t.  Coleman,  cited  i  Burr.  494.  6  East,  37.  n. 

and  per  Buller  J.  6  East,  98.  n.  8.  P.  q  See  Drinkwater  ▼.  Goodwin,  CWp. 

o  Kialoch  r.  Craig,  3  T.  R.  1 19  783.  85} . 


(6)  **  There  are  two  species  of  liens  known  to  the  law,  namely, 
particular  liens  and  general  liens.  Particular  liens  are,  where  per- 
BODS  claim  a  right  to  retain  goods  in  respect  of  labour,  or  money 
expepded  on  such  goods;  and  those  liens  are  favoured  in  law. 
General  liens  are  claimed  in  respect  of  a  general  balance  of  ac* 
count ;  and  those  are  founded  in  custom  only,, and  are  therefore  to 
be  taken  strictly/*  .Per  Heath  J.  3  Bos.  &  Pul.  494. 

(7)  "  That  a  fiictor  haa  a  lieu  for  hid  general  balance  is  a  poiat 
too  well  established  to  be  disputed.  The  general  principle  upou 
which  such  lien  has  been  allowed,  seems  to  be  for  the  couvenieuoe 
of  trade,  and  with  a  view  to  encourage  factors  to  advance  mooey 
upon  goods  in  their  possession,  or  which  must  come  to  their  hands 
^8  factors.**  Per  Chambre  J.  in  Houghton  v.  Matthews,  3  Bos.  & 
Pul.488,  9*  N.  This  lien  is  an  insurable  interest.  Park's  Ins.  ll* 
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advanced  by  the  factor,  at  the  time  when  he  knew  that  the 
principal  was  in  intolvent  circumstancesF. 

But  where  a  factor  has  not  any  special  claim  on  the  goods, 
and  he  has  disposed  of  them,  whereby  he  has  lost  the  ad« 
vantage  arising  from  possession,  the  debt  is  to  be  considered 
as  the  debt  of  the  pnncipal,  and  the  &ctor  has  no  lien  on 
the  price. 

The  plaintiff,  who  was  resident  in  Ireland,  employed  two 
persons,  as  his  factors  in  London,  to  sell  goods  for  him; 
which  he  had  sent  to  them*.  The  factors  sold  these  goods 
to  J.S.  for  a  certain  sum;  the  plaintiff  not  knowing  to 
whom  they  were  sold,  and  J.  S.  not  knowing  that  they  be- 
longed to  the  plaintiff,  the  goods  having  been  delivered  to 
him  as  the  goods  of  the  factors.  The  factors,  before  pay- 
ment, became  bankrupts,  and  their  debts  were  assigned  by 
the  commissioners  to  the  defendant,  who  afterwards  re- 
ceived from  J.  S.  the  money  for  the  goods.  The  plaintiff 
having  brought  an  action  against  the  defendant  for  money 
bad  and  received,  the  case  was  reserved  by  Holt  C.  J.  for 
the  opinion  of  the  Court  of  King's  Bench,  who  gave  judg- 
ment, after  argument,  for  the  plaintiff.  This  case  was  afler* 
wards  cited  before  Parker  C.  J.  at  the  London  Sittings,  and 
allowed  to  be  law ;  because,  though  it  was  agreed,  that  pay- 
ment by  J.  S.  to  the  factors,  with  whom  toe  contract  was 
made,  would  have  discharged  J.  S.  as  against  the  prinqipip, 
yet  the  debt  woe  not  in  law  due  to  the  factors^  but  to  thepersdn 
whose  goods  they  were;  and  therefore,  it  was  not  assigned  to 
the  defendant,  by  a  general  assignment  of  their  debts,  but 
remained  due  to  the  plaintiff  as  before;  and  havii^g  been 
paid  to  the  defendant,  who  had  not  any  right  to  have  it,  it 
must  be  considered  in  law  as  paid  for  the  use  of  him  to 
whom  it  was  due;  and,  consequently,  an  action  might  be 
maintained  by  him  as  for  money  had  and  received  to  his  use. 

The  plaintiffs,  who  were  partners,  resident  beyond  sea, 
consigned  a  quantity  of  tar  to  R»  S.,  the  bankrupt,'  brother 
of  one  of  the  plaintiffs,  as  their  factor*.  There  had  been 
mutual  dealings  between  the  two  brothers,  the  accounts^ of 
which  were  then  unsettled.  The  ship  and  goods  arriv^din 
the  Thames,  from  Carolina.  The  factor,  having  reeeir^ 
the  bill  of  lading,  sold  the  tar  to  J.  S.,  upon  an  agreeiti^t 


t  « 


r  FoKCioll  ▼.  Defontlilre,  9  Bnit.  931 .       BnH.  N.  P.  49.  ed.'  StSi,  hy  Utfr  ntaoe 
•  Gvmt  T.  CnUuiD,  T.  9  Aon.  B.  R.        of  Gatftet  ▼.  CnVteii.   '.  .  i     .  .^  . 

ptated  by  Willcs  C.  J.  delhrerinf  the  t  Soott  and  anoUier  ▼.  Svpnanf^ 
opinioD  of  Uie  conrtin  Scoit  ▼.  Sur-  others, assigp^cf  o£R. Su  fi>f l^i;rW^ 
nan,  WlOef,  405.5  reported  alao  ia       WlUes,  400.  ->  ^  C^ 
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that  it  slwiild  be  p«d  for  in  promistory  90tes>  payable  four 
months  after  the  delivery  of  the  goods.  A  few  days  after 
the  sale,  the  vendee  gave  the  factor^  in  part  payment,  two 
prooMSSory  notes.  Soon  afterwards  the  factor  committed  an 
act  of  bankruptcy,  and  the  defendants  were  chosen  assignees 
under  the  commission.  The  bankrupt  delivered  up  the 
two  notes  to  the  assignees,  and  they  received  the  money  due 
upon  them.  They  likewise  confirmed  the  sale,  and  set- 
tled the  account  with  the  vendee,  and  received  the  ba^- 
lance.  An  action  for  money  had  and  received  having  been 
brought  by  the  plaintiffs  against  the  assignees,  for  the  reco- 
very of  the  money  received  on  the  notes,  and  the  money 
received  on  the  settlement  of  the  account,  it  was  holden, 
that  the  plaintiffs  were  entitled  to  recover  both  sums-; 
Wiiles  C.  J.  (who  delivered  the  opinion  of  the  court)  ob* 
serving,  as  to  the  first,  that  the  notes,  having  been  in  tbe 
hands  of  the  bankrupt  at  the  time  of  bis  bankruptcy,  wer^ 
capable  of  being  distinguished  from  the  rest  of  the  bank- 
rupt's estate,  and  therefore  could  not  be  applied  to  tbe 
bankrupt's  debts;  consequently  the  plaintiffs  were  entitled 
to  recover  the  value  of  those  notes  which  had  been  received 
by  the  defendants ;  in  like  manner  as  if  the  goods  had  re- 
mained  in  specie,  unsold  in  the  bankrupt*s  hands  at  the 
time  of  the  bankruptcy,  the  plaintiffs  might  have  recovered 
them  in  an  action  of  trover.  As  to  the  second  sum,  the 
general  rule  was,  that  if  a  person  received  money,  which 
ought  to  be  paid  to  another,  an  action  would  lie  as  for 
money  bad  and  received ;  that  the  assignees  having  received 
the  money  which  belonged  to  the  plaintiffs,  they  ought  to 
have  paid  it  to  the  plaintiffs,  and  .not  having  done  so,  this 
action  would  lie  against  them  for  so  much  money  had  and 
received  to  the  use  of  the  plaintiffs. 

Thirdly,  A  factor  has  not  a  lien  in  respect  of  debts  whiph 
have  accrued  previously  to  the  time  at  which  his  character 
of  factor  com menced. 

A.»  a  factor,  sold  the  goods  of  B.,  in  his  own  name",  to  C; 
C,  without  paying  for  these  goods,  sent  another  parcel  of 
goods  to  A.  to  sell  for  him,  not  having  employed  A.  as  a 
£ictor  before.  C.  became  bankrupt,  and  his  assignees  claimed 
the  goods  sent  by  C.  to  A.,  which  still  remained  unsold,  ten- 
dering the  charges  upon  those  goods.  A.  refused  to  deliver 
them,  claiming  a  lien  upon  them  for  the  price  of  the  for- 
mer goods  sold  by  him  to  C,  the  balance  between  A.  and 
B.,  being  in  favour  of  A.  An  action  of  trover  having  been 
brought  by  the  assignees,  against  A.,  for  the  value  of  the 

a  HoQfhtan  r.  Matthcwi,  per  Heath,  Rooke,  and  CUambre  U ,  Alranley  C.  J. 
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goods  sent  by  C,  it  was  holden,  that  they  were  entitled  to 
recover. 

Liability  of  Principal. — ^The  maxim,  that  the  principal  is 
civilly  responsible  for  the  acts  of  his  agent,  universally  pre* 
vails  both  in  courts  of  law  and  equity*. 

Upon  this  principle  it  was  holden,  by  Holt  C.  J.,  that  a 
merchant  was  answerable  for  the  deceit  of  his  factor,  who 
bad  sold  some  silk  to  the  plaintiiT,  as  silk  of  a  superior  qua** 
lity»  knowing  it  to  be  silk  of  an  inferior  quality)^  (8). 

JSmdence.— It  is  a  general  rule  of  evidence,  that  where  a 
witness  has  a  direct  interest  in  the  event  of  a  cause,  bis  tes<* 
timony  cadnot  be  received.  But,  from  necessity,  an  except 
tion  has  been  introduced  in  the  case  of  factors  and  brokers, 
because,  from  the  nature  of  the  transaction  in  which  they 
are  engaged,  the  contracts  they  make  for  other  persons  can« 
not  be  proved  without  them.  Hence,  it  has  been  holden% 
that  a  factor  is  a  good  witness  to  prove  the  contJ*act  of 
sale,  in  an  action  by  the  principal,  for  the  price  of  the  goo<ls 
sold.  And,  in  a  late  case*,  it  was  determined,  that  there 
was  not  any  difference,  in  point  of  interest,  between  a  per* 
son  who  sells  upon  commission,  and  one  who  is  to  have  a 
share  of  the  profit ;  and,  consequently,  that  a  person  who 
was  employed  to  sell  goods,  and  was  to  receive  for  his  trou* 
ble  whatever  money  he  could  procure  for  them  beyond  a 
stated  sum,  was  a  competent  witness  to  prove  the  contract 
between  the  seller  and  buyer  (9). 

X  4  T.  R.  66.  perKenyon  C.  J.  t  Dixon  t.  Cooper,  3  Wilg.  4o. 

y  Hernr.  Nichols, Salk. 889.  Per  Holt    a  Bci^unin  t.  Porteat,  s  H.  Bl.  590« 
C.  J.  at  Nisi  Priui.  per  Heath  and Rooke  Jt. 


(8)  But  see  9  H.  6.  53.  b.  cited  in  Bro.  Abr.  Actions  sur  le  case, 
pi.  8.  where  it  was  said  by  the  court»  if  my  servant  sel(  false  stuff, 
an  action  on  the  case  does  not  lie  against  me,  unless  he  sold  it 
through  my  covin  or  by  my  command. 

(9)  Eyre  C.  J.  differed  fi^m  the  two  judges,  conceiving  that 
*'  this  was  not  simply  a  contract  that  the  witaet>$  made  for  another, 
bat  for  another  and  himself.  His  profit  was  not  to  arise  from  the 
profit  of  the  principal,  but  was  collateral  to  and  beyond  it.  He 
could  not  wrong  the  principal,  but  he  might  wrong  the  person 
with  whom  he  aealt,  by  screwing  him  up  beyond  the  real  value  of 
the  goods,  for  the  sake  of  his  own  profit,  and  therefore  he  had 
a  *<parri/^ interest  to  establish  a  particular  contract."  The  C.  J, 
admitted;  howefer,  that,  if  the  principle  upon  which  the  two 
judges  rdied,  v\t,  there  was  not  any  difference  in  point  of  Inteiiest 
between  a  person^who  sold  upon  commission,  and  one  who  was  to 
have  a  share  of  the  profit,  could  be  supported,  theievidcnce  ought 
to  be  received. 
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FISHERY. 

I.  Of  the  Right  of  Fishing  in  the  Sea^  and  in  the 
Creeks  and  Arms  thereof  and  in  fresh  Rivers. 
IL  Of  the  different  Kinds  of  Fishery — Several  Fishery 
--^Free  Fishery — Common  of  Fishery, 


I.  Of  the  Right  of  Fishing  in  the  Sea,  and  in  the  Creeki 
and  Arms  thereof  and  in  fresh  Rivers. 

*'  ^HE  right  of  fishing  in  the  sea*,  and  the  creeks  and 
arAs  thereof,  is  originally  lodged  in  thecrowD,  in  like  man- 
ner as  the  right  of  fishing  in  a  private  or  inland  river  is  ori^ 
finally  lodged  in  the  owner  thereof.  But  although  the 
king  is  the  owner,  and  as  a  consequent  of  his  property,  hath 
the  primary  right  of  fishing  in  the  sea,  or  creeks  or  arms 
thereof,  yet  all  the  king's  subjects  iii  England  have  regu* 
larly  a  liberty  of  fishing  in  the  sea,  and  the  creeks  and  arms 
thereof,  as  a  public  common  of  piscary,  and  may  not,  with- 
out injury  to  their  right,  be  restrained  of  it,  unless  in  such 
places,  creeks,  or  navigable  rivers,  where  the  kin^,  or  some 
particular  subject,  hath  gained  a  propriety  exclusive  of  that 
common  liberty,  either  by  the  king's  charter  or  grant,  or 
by  custom  iuA  usage,  or  prescription."  It  appears  from 
this  passage,  that  Lord  Hale  thought  an  exclusive  right  of 
fishery  in  an  arm  of  the  sea  might  belong  to  a  su]^ect^ 
And  of  this  opinion  were  the  Court  of  B.  R.  in  Carter  and 
another  v.  Murcot  and  another,  4  Burr.  £162.  where  it  was 
decided,  that  a  plea,  which  prescribed  for  a  several  fishery 
in  an  arm  of  the  sea,  was  good;  but  it  was  there  said,  that, 
as  the  presumption  in  such  case  was  in  favour  of  the  king 

»  Ld.Hale,  De  jure  maris,  f>.  i.  c.  4.  b  See  also  8  Ed.  4.  19.  a.  4T.  R.  437. 

^atfrave's  Tracts,  toI.  1.  p.  1 1.  See  8.  P.  admitted  by  Kenyon  C.  J.  aud 

^BO  the  case  of  the  Royal  Fishery  of  Asbburst  J. 
tbe  Baaoe,  Dav.  R.  55. 
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and  the  public,  it  was  incumbent  on  the  plaintiff  to  prove 
his  exclusive  right,  agreeably  to  the  rule  laid  down  by  Lord 
Hale,  in  1  Mod.  105.  that  if  any  one  will  appropriate  a  pri- 
vilege to  himself,  the  proof  lies  on  his  side.  In  Ward  v. 
CreswelU  Willes  Rep.  966.  and  16  Vin.  Abr.  354.  tit.  Piscary 
(B.)  S.  C.  the  court  held,  that  all  the  subjects  of  England,  of 
comrooD  right,  might  fish  in  the  sea,  it  being  for  the  good 
of  the  commonwealth,  and  for  the  sustenance  of  the  peo- 
ple of  the  realm,  and  that  therefore  a  prescription  for  it 
as  appurtenant  to  a  particular  township  was  void,  and  as 
absurd  as  a  prescription  would  be  for  travelling  the  king's 
highway,  or  for  the  use  of  the  air  as  appurtenant  to  a  par- 
ticular estate. 

To  trespass  for  fishing  in  the  plaintiff's  fishery*,  defendant 
pleaded,  that  the  place  is  an  arm  of  the  sea,  in  which  every 
subject  has  a  right  to  fish ;  the  plaintiff  in  his  replication 
claimed  an  exclusive  right  by  prescription,  traversing  the 
general  right.  It  was  holden,  that  the  defendant  ought  tQ 
take  issue  on  the  traverse,  and  ought  not  to  traverse  the  pre- 
scriptive right  claimed  by  the  plaintiff;  for  the  first  tra- 
verse was  a  material  one,  and  would  put  in  issue  the^true 
question  in  dispute  between  the  parties.  ^ 

In  Bagott  V.  Orr,  2  Bos.  &  Pul.  472.  the  court  seem  to 
have  been  of  opinion,  that  prima  facie  every  subject  has  a 
right  to  take  fish  found  on  the  sea  shore  between  high  and 
low  water  mark,  but  that  such  general  right  might  be  re- 
strained  by  an  exclusive  right  in  an  individual. 

Fresh,  rivers,  of  what  kind  soever,  of  common  right  be- 
lonff  to  the  owners  of  the  soil  adjacent';  so  that  the  owners 
oftTie  one  side  have,  of  common  right,  the  propriety  of  the 
soil,  tfnd  consequently  the  right  of  fishing,  usque  filum  aqua^ 
and  the  owners  of  the  other  side  the  right  of  soil  or  owner- 
ship, and  fishing  unto  the  filum  aquae  on  their  side.  And 
if  a  man  be  owner  of  the  land  on  both  sides,  in  common 
presumption  he  is  owner  of  the  whole  river,  and  hath 
the  right  of  fishing  according  to  the  extent  of  his  land  in 
length. 

c  The  Mayor,  &c.  of  Orford  ▼•  Ri-    d  Ld.  Hale,  De  Jure  Maris,  p.  i.  c.  ]• 
chardaoD,  4  T.  R.  437.  HargraTc'to  Tracts,  toI.  i.  p.  5.  0«* 

▼U'a  R.  57.  a.  b. 
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n.  Of  the  different  Kinds  of  Fishery-Several  Fishery 
— Pree  Fishery — Common  of  Fishery. 

A  several  ^shery  is  where  a  person  has  an  exclusive 
Tight  of  (isheryy  either  in  his  own  soil,  or  in  the  soil  of 
another*  (I). 

He  who  has  a  several  fishery  is  not  necessarily  the  owner 
of  the  soil^;  but  as  the  exclusive  right  of  fishing  is  an  inci* 
dent  to  the  ownership  of  the  soil,  it  will  be  presumed,  until 
the  contrary  be  shewn,  that  such  right  resides  in  the  owner 
of  the  soil.  Hence,  to  an  action  of  trespass  for  an  injury 
to  a  right  of  several  fishery,  it  is  a  good -plea  that  the  soil 
and  freehold  belong  to  defendant*  (9).  To  this,  however,, 
the  plaintiff  may  reply  title  to  the  several  fishery,  either  by 
prescription  or  grant,  thereby  rebutting  the  presumption  of 
the  right  of  several  fishery  being  still  vested  in  the  owner  of 
the  soil. 

If  a  person  be  seized  of  a  river^,  and  by  deed  grant  a  se-* 
veral  fishery  in  the  same,  and  makes  livery  of  seisin  secun-' 
dumformam  carta,  the  soil  does  nt)t  pass ;  and  if  the  river 
become  dry,  the  grantor  may  take  the  benefit  of  the  soil, 
for  a  particular  right  only  passed  to  the  grantee. 

A  prescriptive  right  to  a  several  fishery  in  a  navigable 
river  may  pass  as  appurtenant  to  a  manor^.    A  right  of 

e  Fitz.  Abr.  Barre,  pi.  27-  cites  M.  so  J.  18  H.  6.  30.  a.  Fits.  Abr.  Batre, 

H.  6. 4.  pl.90.  S,C. 

f  Hatgrave*!  Note,  Co.  Lit.  193.  a.  n.  hi  Inst.  4.  b. 

(7).  i  Rogers  v.  Allen,  i  Camp.  N.  P.  C. 

g  17  C.  4. 6.  b.  18  R  4.  b.  Per  Pastoii  309. 


(ij  *^  In  order  to  constitute  a  several  ^fiheryt  it  is  requisite  that 
the  party  claiming  it  should  so  far  have  the  right  of  fishing  iode* 
pendeotly  of  all  others,  as'thot  no  person  should  have  a  co-exten- 
sive risht  with  hira  in  the  object  claimed.  Bat  a  partial  indepen- 
dent  neht  in  another,  or  a  limited  liberty,  does  not  derogate  from 
tlie  right  of  the  general  owner."  Per  Lord  MansfieM  C»  J.  de- 
liveiing  the  resolution  of  the  court,  Seymour  and  others  V.  Ld* 
Courtenay  and  others,  .5  Burr.  2814. 

(2)  See  also  10  H.  7*24.  b.  98.  b.  a  case  very  clearly  reported ; 
buf  >t  18  said  there,  that  the  plea  is  not  good,  unless  it  conclude 
with  prayinii:,  tthei  her  plaintiff  shall  have  his  action  without  shewing 
title.  Per  Brian  J.  but  in  SO  H.  6.  4.  a.  Newton  C.  J.  C.  B.  was 
of  opinion,  that  the  plea  might  be  concluded  either  way. 

roL.  II.  I 
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fishery  is  divisible,  and  mny  be  abandoned  as  to  part,  while 
another  part  is  preserved.  Hence,  an  excliraive  right  to 
dredge  for  oysters  may  subsist  as  appurtenant  to  a  manor, 
although  it  be  lawful  for  all  the  King*d  subjects  to  catch 
floating  fish  therein. 

Trespass  for  breaking  and  entering  his  close,  and  fishing 
in  separaH  piscariA  sud,  and  for  taking  pisces  suos\  After 
verdict,  exception  was  taken  to  the  declaration  in  arrest  of 
judgment,  because  it  is  said  pisces  suos^  But  the  court 
wei;e  of  opinion,  that  being  in  separali  piscarid^  it  might 
well  be  said  pisces  suos,  because  they  could  not  be  taken 
by  any  other  person. 

*In  Fontleroy  v.  Aylmer,  Ld.  Raym.  SS9.  where  the  de- 
claration stated  that  defendant,  in  separali  sua  piscartd  pi^^ 
catus  fuit^  et  pisces  cepit,  after  verdict  for  plaintiff,  an  ex- 
ception in  arrest  of  judgment,  directly  the  reverse  of  that 
in  the  foregoing  case,  was  taken,  viz,  that  the  declaration 
bad  omitted  the  word  suos ;  but  the  court  thought  the  ob« 
jection  entitled  to  very  little  weight ;  because  the  plaintiff 
having  alleged,  that  it  was  his  fishery,  the  fish  there  should 
be  intended  prma  facie  to  be  his  fish. 

Issue  being  joined  upon  a  prescription  for  the  sole  and 
exclusive  right  of  fishing  over  four  places  in  a  navigable 
river',  proof  of  a  right  of  fishing  over  three  of  the  four 
places  was  holden  not  to  support  the  right  claimed ;  al- 
though it  appeared  that  the  trespasses  complained  of  were 
committed  in  one  of  the  three  places  over  which  the  right 
was  shewn  to  exist 


Free  Fishery. 

It  is  to  be  lamented,  that  the  books  do  not  afford  <nate« 
rials  for  an  accurate  description  of  a  free  fishery.  That  this 
subject  is  involved  in  doubt  and  uncertainty,  will  appear 
from  the  following  passages,  extracted  from  the  writings  of 
Mr.  Justice  Blackstone  and  Mr.  Hargrave. 

Mr;  J.  Blatkstone,  having  defined  common  of  fishery  to 
be  a  liberty*of  fishing  in  another  man's  water",  states  a  free 
fishery  to  be  ap  exclusive  right  of  fishing  in  a  public  river, 
and  adds,  "  that  it  is  a  foyal  franchise,  and  is  considered  as 
such  in  all  countries  where  the  feodal  polity  has  prevailecf ; 

k  Child  V.  GrccnhtW,  Cro.  C«r.  553.      I  Rogers  r.  AUen,  i  Camp.  N.  P.  C 
Sir  Win.  Jones,  440.  S.^  C.  309. 

m  9  Bl.  Com.  99,  40.  Ed.  13. 
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though  the  fiiaking  such  grants,  and  thereby  apprppriating 
what  seems  to  be  unnatural  to  restrain,  the  use  of  running 
water»  was  prohibited  for  the  future  by  King  John's  great 
charter ;  and  the  rivers  that  were  fenced  in  his  time  were 
directed  to  be  laid  open.  This  opening  was  extended  by 
the  second  and  third  charters  of  Henry  III.  to  those  also 
which  were  fenced  under  Richard  I.,  so  that  a  franchise  of 
free  fishery  ought  to  be  as  old  as  the  reign  of  Henry  II. 
This  differs  from  a  several  fishery,  because  he  that  has  a 
several  fishery  must  also  be  (or  at  least  derive  his  right 
from)  the  owner  of  the  soil,  which  in  a  free  fishery  is  not 
requisite.  It  difiers  from  a  common  of  piscary,  in  that  the 
free  fishery  is  an  exclusive  right ;  the  common  of  piscary  is 
not  so ;  and  therefore,  in  a  fi^e  fishery,  a  person  has  a  pro- 
perty la  the  fish  before  they  are  caught;  in  a  common  of 
piscary,  not  until  afterwards.  Some,  indeed,  have  consi- 
dered a  free  fishery,  not  as  4i  royal  franchise,  but  merely 
as  a  private  grant  of  a  liberty  to  fish  in  the  several  fishery 
of  the  grantor.  But  the  considering  such  right  as  origi- 
nally a  flower  of  the  prerogative,  till  restrained  by  Magna 
Charta",  and  derived  by  royal  grant,  previously  .to  the 
reign  of  Richard  I.,  to  such  as  now  claim  it  by  prescrip- 
tion, and  to  distinguish  it,  as  we  have  done,  from  a  seve*- 
ral  and  a  common  of  fishery,  may  remove  some  difficulties 
in  respect  to  this  matter,  with  which  our  books  are  em- 
barrassed.'* 

On  this  passage  Mr.  Hargravemade  the  following  re- 
mark" ;  **  Both  parts  of  this  description  of  a  free  fishery 
seem  disputable.  With  regard  to  the  first  part,  thougn 
for  the  sake  of  distinction,  it  might  be  more  convenient 
to  appropriate  free  fishery  to  the  franchise  of  fishing 
in  public  rivers  by  derivation  from  the  crown ;  and  though 
in  other  countries  it  noay  be  so  considered,  yet,  from  the 
language  of  our  books,  it  seems  aii9  if,  in  our  law,  practice 
had  extended  this  kind  of  fishery  to  all  streams,  whether 
private  or  public ;  neither  the  register  nor  other  book  pro^ 
fessing  any  discrimination.  Reg.  Oo.  b.  F.  JV.  B.  88.  6. 
Fitz.  Abr.  Ass.  422.  17  E.  4.  6.  b.  7.  a.  7  H.7.  IS.  b.  With 
respect  to  the  fid  part,  it  is  true,  that  in  Smith  v.  Kempe, 
^  Salk.  637.  Carth.  2da.  S.  C.  the  court  held  free  fishery  to 
import  an  exclusive  right  equally  with  several  fishery, 
chiefly  relying  on  the  writ  in  the  Register  95.  b.  and  the 
46  E.  5.  11.  a.  But  then  this  was  only  the  opinion  of  two 
judges^  against  one',  who  strenuously  insisted,  that  tbe  word 

n  HargraTe*»  Co.  Lltt.  192.  S.  n«  7*         P  £|M  i* 
a  Holt  C.  J.  Dolben  J. 
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libera^  ixvi  termini,  implied  common^  and  that  many  judg'^ 
ments  and  precedents  were  founded  on  Lord  Coke's  so  con-, 
struing  it.  That  the  dissenting  judge  was  not  wholly  un- 
warranted in  the  latter  part  of  his  assertion,  appears  iFrom 
two  determinations  a  little  before  the  case  in  question,  viz. 
Upton  V.  Dawkins,  3  Mod.  97»  where  judgment  was  ar- 
rested in  trespass  for  breaking  and  entering  a  free  fishery; 
because  the  cieclaration  alleged  the  fish  taken  to  be  the  fish 
of  the  plaintiff':  and  Peake  v.  Tucker,  cited  in  margin, 
Carth.  986.  where  judgment  was  arrested  on  the  same 
ground." 

After  the  preceding  remarks  were  published,  Mr.  J. 
Biackstone,  with  that  candour  and  liberality,  which  are  the 
inseparable  companions  of  true  learning,  added  the  follow* 
ing  observation  in  a  subsequent  edition  of  his  Commen- 
taries: *^  U  must  be  acknowledged,  that  the  rights  and  dis-- 
tinctions  of  the  three  species  of  fishery  ^re  very  much  con- 
founded in  our  law  books ;  and  that  there  are  not  wanting 
respectable  authorities  (see  them  well  digested  in  Hargrave's 
notes  on  Co.  Litt  129.  (93),)  which  maintain  that  a  several 
fishery  inay  exist  distinct  from  the  property  of  the  soil,  and 
that  a/r^e  fishery  implies  no  exclusive  right,  but  is  syno- 
nimous  with  common  of  piscary." 

Whatever  be  the  nature  of  free  fishery,  whether  it  be,  aa 
Mr.  J.  Biackstone  supposes,  an  exclusive  right,  or  as  Mr. 
Hargrave  seems  to  think,  only  the  same  with  common  of 
fishervr;  since  the  case  of  Smith  v,  Kempe,  before  men- 
tioned, it  is  too  late  now  to  contend,  that  an  action  of  tres- 
pass vi  et  arrnis  will  not  lie  for  an  injury  to  it  (3).  But  it 
may  admit  of  a  question,  whether  the  declaration  ought  to 
state  the  fish  taken  to  be  therfish  of  the  plaintiff.  It'seems, 
that  such  allegation  ought  not  to  be  made. 

If  an  issue  taken  on  a  prescription  by  defendant  goes  to 
the  whole  trespass,  such  issue  being  found  for  the  defendant, 
the  plaintiflf  will  not  be  entitled  to  costs,  although  a  verdict 
be  found  for  him  on  the  general  issued. 

q  ViTitn  ▼.  BItke,  II  Eact,  963. 


(3)  It  should  be  remarked,  however,  that  the  declaration  in 
Smith  v.  Kempe,  was  for  breaking  and  enteriag  the  close  of  th^ 
plaiiuifF,  and  fishing  in  the  free  fishery  of  the  plaintiff  in  the  smid 
dose.    See  Carthew's  Rep^  p.  235. 
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Common  of  Fishery* 

^  A  common  of  fishery  is  a  right  of  5shing  in  common  with 
other  persons  in  a  stream  or  river,  the  soil  whereof  belongs 
to  a  third  person.  This  does  not  differ  in  any  respect  from 
any  other  right  qf  common',  and  trespass  will  not  lie  for  aa 
injury  to  it. 

Under  ancient  deeds  recognising  a  right  in  the  owner  of 
an  estate  to  have  a  weir  across  a  river  for  taking  fish',  if  it 
appear  that  such  weir  was  heretofore  made  of  brushwood, 
through  which  the  fish  might  escape  into  the  upper  part  of 
the  river,  he  cannot  convert  it  into  a  stone  w^ir,  whereby 
the  possibility  of  escape  is  debarred,  except  in  times  of  ex- 
traordinary flood.  .  • 

r  SaXk,  637.  s  Weld  r.  Bomby,  7  East,  195. 
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FRAl)DS,  STATUTE  OF.    ' 

Stat  39  Car.  2.  c.  8.  entitled^  An  Act  fw  PfwetUum 

of  Frauds  and  Perjuries. 

I.  Introduction.     The  firstr  second^  and  third  Sec- 

tions^  relating  to  parol  Demises,  Assignments^ 
and  Surrenders,     / 

II.  The  fowth  and  seventeenth  Sections^  relating  to 

Agreements. 

III.  The  fifth  and  sixth  Sections^  relating  to  the  £x^- 

cation  and  Revocation  of  Wills. 


L  LUrofluction.  T/ie  firsts  second,  and  third  Sections^ 
relating  to  parol  Demises,  Assignfnents,  and 
Surrenders. 

iNTRODVCTION.^This  statute,  the  wise  provisions  of 
-which  have  been  so  often  and  so  justly  commended  ^Ij,  is 
supposed  to  have  been  the  joint  production  of  Sir  Matthew 
Hale,  Sir  F.  North,  and  Sir  Leoline  Jenkins,  an  eminent 
civilian*.    Sir  M,  Hale,  however,  died  a  few  months,  before 

a  See  GUb.  £q.  R.  171.  and  Ld.  Keeper  Galldfoid^a  Lift,  p.  109. 


(1)  Ld.  Nottingham  used  to  say  of  this  statute,  that  every  line 
of  it  was  worth  a  subsidy.  Ld.  Keeper  Guildford's  Life  by  R. 
N^rth,  p.  109.  See  also  Chaplin  v.  Rogers,  1  East,  194,  where 
Ijoxd  Kenyon  C.  J.  said,  *'  It  is  of  ereat  consequence  to  preserve 
unimpaired  the  several  provisions  of  Sie  statute  of  frauds,  which  is 
sne  of  the  wisest  laws  in  our  statute  iooA;.*' 
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the  act  passed  into  a  law  (^) ;  and  this  circumstance  may 
possibly  account  for  the  iniiccuracies*  which  have  been  dis- 
covered  in  the  composition^  To  detail  all  the  clauses  of 
this  statute,  and  to  notice  the  construction  which  they  have 
received  in  a  variety  of  decisions,  would  far  exceed  the  li** 
inits  prescribed  to  this  abridgment :  it  would,  indeed,  be  in 
a  great  measure  superfluous,  since  this  arduous  task  has 
been  already,  in  part,  performed  by  a  learned  gentleman, 
*who  has  signified  an  intention  to  complete  his  valuable 
treatise  (3).  The  obiect  of  the  present  chapter  will  be 
merely  to  select  such  of  the  provisions  of  the  statute  of 
frauds  as  fall  within  the  scope  of  this  work,  and  to  subjoin, 
in  a  regular  series,  the  cases  which  have  arisen,  and  the  de« 
cisions  thereon, 

1st  Section. — By  this  Btntutey  for  prevention  of  tj^ny  frau* 
dulent  practices^  which  are  commonly  endeavoured  to  be  upheld 
by  perjury  9  andsubornationof  perjury^  it  is  enacted,  that,***  All 
^*  leases,  estates,  interests  of  freehold,  or  terms  of  years,  or 
any  uncertain  interest  of,  in,  to,  or  out  of  auy, messuages, 
manors,  lands,  tenements,  or  hereditaments,  made  orcre- 
'*  ated  by  livery  and  seisin  only,  or  by  parol,  and  not  put  in 
writing,  and  signed  by  the  parties  so  making  or  creating 
the  same,  or  their  agents  tnereunto  lawfully  authorized 
by  writings  shall  have  the  force  and  eifect  of  leases  or 
*'  estates  at  will  Only.*' 

^d  Section. — **  Except  all  leases  not  exceeding  the  term 
of  three  years  from  the  making  thereof,  whereupon  the 
rent  reserved  to  the  landlord,  during  such  term,  shall 

**  amount  unto  two-third  parts,  at  the  least,  of  the  full  im« 

'*  proved  value  of  the  thing  demised/' 

Collecting  the  meaning  of  the  first  section*^,  by  aid  derived 

b  See  Dottg.  344.  o.  c  Per  fillenboroni^li  C  J.  in  Crosby 

▼.  WadsvTdrth,  6  East,  609. 


« 


(«)  Sir  M.  Hale  died  on  the  35th  of  Decemlier,  1676.  The  pai^ 
lianyent  met  on  the  15th  February  following,  and  this  statote  re- 
ceived the  royal  assent  on  the  l6th  April,  l677.  From  the  cir- 
cnmstanre  of  this  statute  not  having  passed  until  after  the  death  of 
Sir  M.  Hale,  Lord  Mausfieid  inferred,  that  it  could  not  have  been 
drawn  by  him ;  more  especially  as  the  bill  was  introduce^  in  the 
usual  manner,  and  not  npoa  aoy  reference  to  the  judges.  See 
Wyndham  v.  Chetivyod,  1  Barn  418. 

(3)  See  a  Treatise  on  the  Statute  of  Frauds,  by  W.  Roberts,  of 
Lincoln's  Inn,  8vo«  1805. 
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from*  the  language  and  terms  of  the  second,  and  the  ex« 
eeption  therein  contained,  I  think,  that  the  leases^  &c^ 
meant  to  be  vacated  by  tbe  first  section,  must  be  understood 
as  leases  of  the  like  kind  with  those  in  the  second  section, 
but  which  conveyed  a  larger  interest  to  the  party  than  for 
a  term  of  three  years,  and  such  also  as  were  made  under  a 
rent  reserved  thereupon.  Hence,  where  the  plaintiff'  agreed 
by  parol,  with  the  defendant,  for  the  purchase  of  a  standing 
crop  of  mowing  grass,  then  growing  in  a  close  of  the  de- 
fendant's, for  a  certain  sum;  it  was  holden,  that  the  agree- 
ment was  not  a  lease^  estate,  interest  of  freehold,  or  term 
of  years,  **  or  an  uncertain  interest  of,  in,  to,  or  out  of 
lands  created  by  parol,"  within  the  meaning  of  the  first 
section,  so  as  to  be  void  on  the  ground  of  not  having  heeh 
in  writing. 

In  an  action  for  the  breach  of  an  agreement,  whereby  the 
defendant  agreed  to  take  of  the  plaintiff  certain  premises  for 
16  years*,  it  appeared,  by  tbe  evidence  of  an  attorney,  that  , 
he  had  prepared  a  draft  of  a  lease,  which  he  had  sent  to  an 
attorney  on  the  part  of  the  defendant  for  perusal,  who  made 
soine alterations  in  it,  and  returned  it;  that«(oon  after,  the 
defendant,  being  unable  to  perform  the  agreement,  applied 
to  tbe  plaintiff  to  cancel  it;   to  which  the  plaintiff  did  not 
object,  upon  being  indemnified  against  the  expense  which 
he  had  incurred;  but  before  be  would  try  to  let  it  again,  h6 
required  the  defendant  to  relinquish  the  agreement  by  writ^- 
Jng,  whereupon  the  defendant  wrote  on  the  draft  of  th^  lease 
as  follows :  "  I  hereby  request  Mr.  Shippey,  to  endeavpur  to 
let  the  premises  to  sooae  other  person,  a^  it  will  be  incpn-- 
venient  to  me  to  perform  my  agreement  for  them,  and  for  so 
doing,  this  shall  be.  a  sufficient  authority.     I.  Derrison.** 
The  defendant  having  refused  to  make  any  compensation, 
this  action  was  brought.    It  was  admitted,  that  $\t  the  time 
when  the  agreement  for  the  lease  was  entered  into,  it  was 
pot  reduced  into  writing,  nor  was  any  memorandum  made  or 
iiote  of  it.    It  was  objected,  that  the  agreement  was  void 
by  the  statute  of  frau<is;  and  Haw.kiqs  v«  Holmes,  %  P. 
W ms.  770.  was  cited.    But,  per  Lord  EUenborough  C.  J^ 
*/  It  is  not  necessary  that  the  note  in  writing  should  be 
contemporaneous  with  the  agreement.    It  is  sufficient  if  it 
has  befsn  made  at  any  time,  and  adopted  by  the  party  after- 
wards ;  tlnd  then  any  thing  under  the  hand  of  the  party,  ex- 
pressing that  he  had  entered  into  the  agreement,  will  satisfy 
the  statute,  which  was  only  intiended  to  protect  persons^frbhi 


d  S.  CL  c  Shippey  ▼.  P^iflODi  5  Esp.  N.  f.  C.  l^ 
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fiaving  parol  agreements  imposed  on  them.  In  thisVasey 
the  endorsement  says,  that  he  was  unable  to  perform  the 
agreements  for  the  premises,  and  it  is  written  on  the  dtaf£ 
of  the  lease  of  those  premises,  which  had  been  perused  'and 
altered  by  his  own  attorney.  *  It  is  sufficient  with  respect  to 
the  case  from  Peere  Williams,  to  observe,  that  was  aa 
agreement  purely  executory,  and  nothing  more  than  the 
tMtre  draft  of  the  lease,  which  was  not  signed  by  the 
party." 

Any  uncertain  interest   in  land.']     The  defendant    had 
tigreed^  by  parol,  that  the  plaintiff  should  have  the  liberty 
of  stacking  coals  upon  part  of  a  close  belonging  to  the  de«< 
fendant,  for  the  term  of  seven  years ;  and  that,  during  thia 
term,  the  plaintiff  should  have  the  sole  use  of  that  part  of 
the  close  (4).    After  the  plaintiff  had,  pursuant  to  this 
agreement,  enjoyed  the  liberty  of  stacking  coals  for  three 
years,  the  defendant  locked  up  the  gate  of  the  close.    The 
question  was,  whether  this  agreement  was  good  for  sevea 
years?    Lee  C.  J.  and  Denison  J.  were  of  opinion,  that  it 
was;  observing,  that  inthe  case  of  Webb  v.  Paternoster, 
•Palm.  71.  it  wa&  laid  down,  that  the  grant  of  a  licence  to 
stack  hay  upon  land  did  not  amount  to  a  lease  of  the  land ;  and, 
although  it  was  said  in  that  case,  that  such  a  licent:e,  pro- 
vided the  grant  were  for  a  time  certain,  was  irrevocable,  yet 
it  did  not  follow,  that  an  interest  in  the  land  did  thereby 
pass.    As  the  agreement,  in  the  present  case,  was  only  for 
an  easement,  and  not  for  an  interest  in  the  land,  it  did  not 
amount  to  a  lease;  and,  consequently,  it  was,  notwith- 
standing the  statute,  good  for  seven  years.    Foster  J.  con* 
curred  in  opinion,  that  the  agreement  did  not  amount  to  a 
lease ;  but  he  inclined  to  be  of  opinion,  that  the  words  in 
the  statute,  **  any  uncertain  interest  in  land,"  extended  to ' 
this  agreement,  and,  consequently,  that  it  was  not  good 
for  more  than  three  years.     Lee  C.  J.  and  Denison  J.  were 
of  opinion,  that  these  words  related  only  to  interests,  which 
are  uncertain  as  to  the  time  of  their  duration.    After  con- 
sideration, it  was  holden,  that  the  agreement,  though  by 
'parol,  was  good  for  seveti  years. 

f  Wood  T.  Lake,  Say.  Rep.  3. 


(4)  From  a  MS.  note  of  this  case  it  appears,  that  the  considera- 
tion to  be  paid  by  the  plaintiff  for  the  liberty  of  stacking  th^ 
*j?ob19,  was^Os.  for  every  stack. 
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Shall  h0$e  iU  forae  and  effect  of  leases  at  wilt  only.J 
Vbtwiibstuding  tfaeee  wojkIi^,  b  lei«e  by  parol,  for  a  longer 
tf  m  Uiw  three  years^  will  enure  as  a  tenancy  from  year  to 

In  an  action  against  a  tenant^,  for  Rouble  rent,  for  hold- 
ing over  after  the  expiration  of  hiB  term,  and  a  regular  no* 
tice  to  quit,  the  first  count  in  the  declaration  stated  a  hold- 
ing under  a  certain  term,  determinable  on' the  IStfa  of  May 
then  last  past;  and  other  counts  stated  a  holding  from 
year  to  year,  determinable  on  the  same  day.  It  appeared 
m  MTidence,  that  the  defendant  had  held  the  premises  for 
two  or .  tbree  years,  under  a  parpl  demise  for  twenty^ne 
years  from  the  day  mentioned,  to  which  the  notice  to  quit 
Vftferreid,  It  was  contended  at  the  trial,  that  the  holding 
abould  have  been  stated  according  to  the  legai  operation  of 
it»  as  a  tenancy  at  will ;  and,  as  there  was  not  anv  count 
adapted  to  that  statement,  the  plaintiff  ought  to  oe  non* 
auited.  Rooke  J.  however,  considering  that  it  amounted  to 
a  tenancy  from  year  to  year,  overruled  the  objection,  and 
the  plaintiff  o))tained  a  verdict  On  motion  to  set  aside  the 
verdict,  on  tbe  ground  of  a  misdirection.  Lord  Kenyon  C.  J* 
aaidt  that  the  direction  was  right,  for  such  holding  now 
operates  as  n  tenancy  from  year  to  year.  The  meaning  of 
the  statute  was,  that  such  an  agreement  should  not  operate 
%s  a  term;  but  what  was  then  considered  as  a  tenancy  at  will 
baa  ^ince  been  properly  construed  to  enure  as'  a  tenancy 
from  year  to  year. 

If  a  landlord  lease  for  seven  years  by  parol^,  and  agree 
4hat  the  tenant  shall  enter  at  Lady  Day  and  quit  at  Candle* 
nas,  though  the  lease  be  void  by  the  statute  of  frauds,  as  to 
the  duration  of  the  term,  the  tenant  holds  under  the  terms. 
of  the  lease  in  other  respects,  and,  therefore,  the  landlord 
can  only  put  an  end  to  the  tenancy  at  Candlemas. 

9rd  Section.-^**  And,  moreover,  that  no  leases,  estates,  or 
•*  interests,  either  of  freehold,  or  terms  of  years,  or  anj[  un- 
**  certain  interest,  not  being  copyhold  or  customary  intQ- 
^  Test,  of,  in,  to,  oi;  out  of  any  messuages,  manors,  lands^ 
**  tenements,  or  hereditaments,  shall  be  assigned,  granted,  or 
*'  surrendered,  unless  it  be  by  deed,  or  note .  in  writing, 
'*  signed  by  the  party  soassignmg,  granting,  or  surrenderiQg 
**  the  same,  or  their  agents  thereunto  lawfully  authorized 
**  by  writing f  or  by  act  and  operation  of  law.'* 

The  mere  cancelling  in  fact  of  a  lease^  cannot  becoosi- 

r  aayton  r.  Blakey,  8  T.  R.  3.  I  Roe  d.  £.  Berkelfy  T.  Abp.  of  Yock, 

h  Doc  d.  Rif^e  t.  BeU,  5  T.  R.  471*  6  £^1,  86. 
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jllered  aa  eitfaejr  a  deed  or  note  in  writiiig  withis  ibe  siMiiAg 
of  thia  ctattie,  aod,  coosaquently,  willoot  be  a  aurraodar. 
A  parol  asaigiiiDent  of  a  leaae  fiom  yaar  to  year  is  roid 
tmaer  tbia  clauae^. 


II.  Fourth  0nd  SevwUmth  Sectiom  relating  U  Agrm^ 

menus. 


€€ 


4<&  Section^^^**  No  action  ahall  be  brought  whereby  to 
charge  atiy  executor  or  administrator,  upon  any  speeiaA 
^  promiae,  to  answer  damages  out  of  his  own  estate ;  or  to 
^  charge  the  defendant  upon  cny  special  promiae  to  answer 
**  for  the  debt,  default,  or  miscarriage,  of  another  person ;  er 
^  to  charge  any  person,  upon  any  agreement  made  upoft 
**  consideration  of  marriage ;  or  upon  any  contmct  or  ^afe 
*^  of  lands,  tenements,  or  hereditaments,  or  any  interaat  hi 
*'  or  concerning  them  ;  or  upon  any  affreement  that  ia  not 
•  ^'  to  be  performed  within  the  space  of  one  year  from  the 
*^  making  thereof,  unless  the  agreement  upon  which  so^ 
**  action  shall  be  brought,  or  some  memorandum  or  note 
*'  thei^eof,  shall  be  in  writing,  and  signed  by  the  party  to  be 
^*  charged  therewith,  or  some  other  person  thereunto  by  him 
*'  lawfully  authorized/' 

It  will  be  proper  to  remark,  that  this  section  was  intended 
for  the  relief  of  |)er8onat  representatives  and  others,  and  it 
was  not  thereby  intended  tnat  they  should  be  charged  fur- 
ther or  otherwise  tlian  by  common  law  they  were  charge- 
able. Before  the  statute,  a  promise,  made  with  reference  to 
any  of  the  subjects  mentioned  in  this  section,  would  not  have 
made  the  party  promising  liable,  unless  such  promise  had 
been  founaed  on  a  sufficient  consideration.  Tne  same  rule 
holds  since  the  statute,  with  this  addition,  that  such  pro* 
Snise,  and  the  consideration*  on  which  it  is  founded,  must  bb 
in  writing,  and  signed  by  the  party  to  be  charged,  or  bii 
agents  If  an  action  is  brought  for  the  non-performance  of 
the  promiae,  it  is  not  necessary  that  it  should  be  stated  in 
the  declaration",  that  the  agreement  was  in  writing ;  it  will 
be  sufficient  for  the  plaintiff  to  produce  a  written  agreement 

|c  BottiDi^  ▼.  Martin,  Sa«i«x  Lent  Am.    I   Wain  v.  Wnrlters,  5  Bsat,  10. 
ises,  coniD  Sir  A.  M'Donatd,  C  B.    m  Anon.  S«tk.  SI9.  S  Buit.  IS^Q.  ipiT 
I  Camp.  N.  P.  G.  3IS.  Yatei  J.,S.  P. 
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evidence  at  the  trial  (5) ;  but  if  such  agreement  be  pleaded 
•in  bar  of  another  acttgn,  it  must  be  shewn  on  the  face  of  the 
plea»  that  it  was  in  writing ;  for,  otherwise,  it  would  not 
appear  that  it  was  an  agreement  whereon  an  action  might 
be  maintained^ 

Having  premised  that  the  preceding  remarks  apply  to 
each  of  the  clauses  in  this  section,  and  that  they  are  intro- 
duced in  this  place  for  the  sake  of  avoiding  repetition,  I 
fbali.  proceed  to  consider  the  several  clauses  separately. 

No  action  shall  be  brought  to  charge  any  executor  or  admi^ 
nistrator  upon  any  special  promise ^  to  answer  damages  out  of 
*1iis  own  estate,']    The  leading  case  on  this  clause  is  that  of 
ilann  v.  Hughes:  in  that  case  it  was  stated  in  the  declara- 
•tion*,  **  that  disputes  bad  arisen  between  the  testatrix  and 
the  intestate,  which  bad  been  referred  to  arbitration ;  that 
'  the  arbitjrators  awarded,  that  the  intestate  should  pay  to  the 
testatrix  a  certain  sum  of  money  on  a  day  appointed ;  that 
•afterwards  the  intestate  died,  possessed  of  effects  sufficient 
to  pay  the  sum  awarded ;  that  at  tM  time  of  the  death  of 
the  testatrix,  .the  sum  awarded  remained  unpaid,  by  reason 
•of  whicb»  the  defendant,  as  administratrix,  became  liable  to 
pay  the  plaintiffs  as  executors  the  said  sum,  and  being  so 
'liable,  the  defendant  (not  saying  as  administratrix)  in  con- 
'Sideratiou  thereof,  promised  to  pay  the  same.  Pleas.  1.  Non 
HMumpsit.  £•  Plene  administravit.   3.  An  outstanding  debt 
ou'bond,  and  plene' administravit  praster.    The  replication 
took  issue  on  all  the  pleas.  Verdict  for  the  plaintiffs  on  the 
first  issue,  and  damages  assessed :  on  the  other  issues,  for  the 
defendant.    The  plaintiffs  entered  judgment  for  the  da* 
mages  assessed  and  costs,  against  the  defendant  generally. 
On  a  writ  of  error  in  the  Exchequer  Chamber,  it  was  as- 
signed for  error,  that  the  defendant  was  impleaded  as  admi- 
nistratrix of  the  intestate,  yet  judgment  was  given  against 
her  generally t  and  without  any  regard  to  her  having  goods 
of  the  intestate  in  her  hands  to  be  administered.    The 
.Court  of  Exchequer   Chamber  reversed  the  judgment, 

a  Case  T.  Barber,  T.  Reym.  450.        o  Rann  and  enotber,  cxecatort  of  Mary 

Hughes  T.  iMbella  Hdfliei^  admi- 
BMtratnx  of  JoUn  Husbea. 


^^ 


(5)  A  plea  of  tender  to  the  action  will  supersede  the  necessity  of 
ihift  propf ;  for  by  payn^ei^t  of  money  into  court  upoa  that  plea,  the 
^feodaut .  admits  the  cause  of  action.  Middleton  v.  firewer» 
Peake's  N.  P.  C.  15. 
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Upon  a  writ  of  error  from  this  judgment,  in  the  HoMse  of, 
Lords,  the  following  question  was  put  to  the  judges: 
Whether  sufficient  matter  appeared  upon  the  declaration  to 
warrant,  after  verdict,  the  juogment  entered  up  against  the 
defendant  in  error  in  her  personal  capacity^*  ?  Skynner  C* 
B.  delivered  the  unanimous  opinion  of  the  judges,  1.  That, 
there  was  not  a  sufficient  consideration  to  support  this  de- 
mand, as  a  personal  demand  against  the  defendant ;  inas- 
much as  the  defendant  did  not  derive  any  advantage,  from 
the  pcomise,  for  it  was  a  promise  generally  to  pay  upon 
request,  what  she  was  liable  to  pay  upon  request  in  another 
right,  and  the  promise  was  not  founded  on  any  consideration 
of  forbearance  or  the  like,  which  mieht  have  supported  it* 
2.  That  the  promise  not  being  founded  on  any  consideration^ 
the  circumstance  of  its  being  in  writing  (which  might  be 
presumed  after  verdict)  would  not  assist  the  case ;  for,  by 
the  law  of  England,  an  agreement  merely  written,  and  not 
being  a  specialty,  required  a  consideration.  3.  That  the 
statute  of  frauds  had  not  taken  away  the  necessity  of  a  con- 
sideration ;  for  that  statute  was  made  for  the  relief  of  per- 
sonal representatives,  and  did  not  intend  to  charge  them  fur* 
ther,  than  by  common  law  they  were  chargeable. 

Or  to  charge  the  defendant  upon  any  special  promise  to 
answer  for  the  debt^  default ^  or  miscarriage  of  another  per^ 
son^  In  order  to  bring  a  case  within  this  clause  of 'the 
statute,  it  is  essentially  necessary  that  the  person,  on  whose 
behalf  the  promise  is  made,  should  be  liable,  as  well  as  the 
promiser,  or,  as  it  is  sometimes  expressed,  (though  the  pro- 
priety of  the  expression  has  been  questioned)  (U)  that  the 
promise  should  be  collateral,  and  not  original.  This  dis- 
tinction will  be  illustrated  by  the  following  cases,  which 
are  arranged  under  two  divisions;  first,  cases  within  the 
statute ;  secondly,  cases  not  within  the  statute. 

1.  Cases  within  the  2d  Clause  of  the  4th  Section.-^^ln  an 
action  upon  the  case,  the  plaintiff  declared,  that  the  de- 
fendant, in  consideration  that  the  plaintiff  would  let  his 
gelding  out  to  hire  to  J.  S.%  promised  the  plaintiff  that  J. 
S.  should  redeliver  the  gelding,  but  that  J.  S.  never  did  re- 
deliver him.  It  was  objected,  that  the  plaintiff  had  not 
any  remedy  against  the  party  upon  the  contract,  for  not  re« 

pD.  p.  14  May,  1778.  4  Bro.  P.  C    q  Backmyr   y,   Daniall,  Ld.  Raym. 
p.  97.  ToinUn*t  cd.  7  T.  R.  350.  u.  1085.  Sftlk.97.  B .  R.  6  Mod.  S48.S  C. 

(6)  **  Many  of  the  doubts  upon  this  statute  have  arisen  from 
making  use  of  the  word  coTlateral,  which  imot  a  Ivord  used  in  the 
■tatute."    BulLN.  P.  281. 
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ddivertng  the  gilding,  except  by  an  action  of  trover  upon 
the  subiequent  torti  in  caae  of  demand  and  refusal ;  and, 
tAierefore,  aa  such  remedy  accrued  from  a  wrong,  subsequent 
to  the  contract,  the  present  case  was  not  within  the  mean- 
ing of  the  statute  ;  but  the  court  overruled  the  objection, 
ol>8erving,  that  the  party  was  also  liable  in  detinue  upon 
the  original  delivery  or  bailment,  the  bailment  having  been 
auch  as  in  its  nature  required  a  redelivery ;  and  if  the  bailee 
will  not  redeliver  the  thing  bailed,  the  only  adequate  re- 
medy is  an  action  of  detinue  against  the  bailee;  con^^ 
seduently,  this  promise  of  the  defendant's,  that  J.  S.  should 
redeliver  the  horse  bailed,  for  which  there  was  a  remedy 
against  J.  8.  upon  the  bailment,  was  a  collateral  promise^ 
and,  therefore,  a  promise  to  answer  for  the  act  and  default 
of  another,  within  the  statute. 

The  defendant,  in  consideration  that  the  plaintiff  would 
not  sue  J.  S/,  promised  to  pav  the  plaintiff  the  money  due 
from  J.  S.;  this  was  holden  to  be  within  the  statute,  for  there 
was  not  any  consideration  stated  for  which  the  plaintiiT  had 
promised  not  to  sue,  and  if  there  had,  J.  S.  could  not  have 
availed  himself  of  this  agreement  between  the  defendant 
and  plaintiff,  but  the  debt  would  still  have  subsisted,  and» 
consequently,  the  promise  was  collateral. 

X  S.  was  indebted  to  the  plaintiff  in  a  sum  of  money',  for 
the  recovery  of  which  the  plaintiff  had  commenced  an  ac« 
tion ;  whereupon  the-  defendant,  in  consideration  that  the 
plaintiff  would  stay  his  action  against  J.  S.,  promised  to 
pay  the  plaintiff  the  money  owing  to  him  by  J.  S.  Tbii 
was  holden  to  be  clearly  within  the  statute  ;on  the  ground 
that  there  was  a  debt  of  another  still  subsisting,  and  a  pro* 
mise  to  pay  it 

An  opinion  formerly  prevailed,  that,  in  order  to  bring  a 
case  within  the  statute,  it  was  necessary  that  there  should 
be  an  existing  debt  owing  from  the  person  on  whose  behalf 
the  undertaking  was  made,  at  the  time  of  sUch  undertaking. 
Hence,  a  promise  on  the  behalf  of  another,  for  the  payment 
of  the  price  of  goods,  before  the  delivery  of  such  goods,  was 
holden  not  within  the  statute;  because  at  the  time  of  the 
promise  there  was 'not  any  debt^  (?)•  But  this  distinction  was 
overruled  in  the  following  cases. 

t  Rothery  ▼  Curry,  Ball.  N.  P.  ssi.       t  Mavbrey  t,  Cuttoiagliaai,   tUUnffe 
•  Fkhw.  Hutchinson)  9  Wils.  94.  After  H.  T.  1779,  cited  ta  Joiitt  ▼• 

Cooper,  Cowp.SdS. 


(7)  In  Legge  v.  Gibson,  B.  R.  T.  ^  G.  3.  MS.  Bulier  J.  said* 
**  that  he  bad  always  been  of  opinion  that  Ld.  MaoBfield's  doctnoft 
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III  an  action  for  goods  sold  and  delivered*,  il^ appeared  in 
evidence,  that  the  goods  in  question  had  been  delivered  to 
J.  S«  in  consequence  of  a  parol  promise  by  the  defendant  to 
the  plaintiff  in  these  words,  "  /  will  pay  you^  if  J.  S.  wilt 
9to{."  J.  S.  was  entered  as  the  debtor  in  the  plaintiff's 
books.  The  court  were  of  opinion,  tl^at  this  promise  by  the 
defendant  was  a  collateral  undertaking  within  the  statute. 

The  defendant  had  asked  M.'  (one  of  the  plaintiffs)  whe« 
ther  he  was  willing  to  serve  J.  S.  with  goods r  M.  answered^ 
that  he  did  not  know  }.  S.;  to  which  the  defendant  replied^ 
if  you  do  not  know  him,  you  know  me,  and  I  will  see  you  paid. 
M.  then  said,  he  would  serve  him ;  to  which  the  defendant 
answered,  **  be  is  a  good  chap ;  but  I  will  see  you  paid.** 
A  letter  was  afterwards  received  by  the  plaintiffs  from  J.  S« 
containing  an  order  for  certain  goods,  which  were  afterwards 
^ent  to  him.  The  plaintiffs  made  J.  S.  the  debtor  for  these 
goods  in  their  books ;  J.  S,  having  refused  to  pay  for  the 
goods,  an  action  for  goods  sold  and  delivered  was  brought 
against  the  defendant.  The  court  held,  that  the  case  was 
within  the  statute,  there  not  having  been  any  promise  in 
writing,  and  gave  judgment  for  the  defendant;  Buller  J,  ob- 
serving, that  the  general  rule  now  was,  that  if  the  person  for 
whose  use  the  goods  are  furnished  be  liable^  any  other  pro* 
mise  by  a  thiM  person  to  pay  that  debt  must  be  in  writing. 

The  plaintiff,  a  woollen-draper  in  London^,  employed  a 
rider  to  receive  orders  from  his  customers  in  the  country. 
The  defendant,  meeting  with  the  rider  at  Deal,  desired  him 
to  write  to  the  plaintiff,  to  request  him  to  supply  the  de^ 
&ndant*s  son  (who  traded  to  the  West  Indies}  with  what- 
ever Roods  he  might  want,  on  his^  the  defendant's,  credit: 
and  at  the  same  time  said,  "  use  my  son  well,  charge  him 
as  low  as  possible,  and  1  will  be  bound  for  the  payment  of 
the  money,  as  far  as  800/.  or  1000/.**  The  rider  accord- 
ingly wrote  to  the  plaintiff  the  following  letter:    "Mn 

tt  Jouet  y.  Cooper,  Cowp.  t97.  y  Anderson  v.  Hayman,  i  H.  Bl.  180. 

%  BiatMn  add  another  ▼.  Wharam, 

9  T.  a.  so. 


in  CunniDgham  v.  Mowbray  was  right  and  warranted  by  the  sta^ 
titte;  because  in  these  cases,  whea  a  third  person  is  called  in,  the 
■eal  meaning  is,  that  the  party  will  not  trust  the  person  first  apply- 
iDg,  and  gives  credit  to  the  last;  that  Lord  Mansfield's  distinction 
between  a  promise  made  at  the  time  and  afterwards  was  sound* 
This  case  had  been  overruled,  but  he  had  seen  no  reason  to  alter 
fits  ojHaion.** 
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Hayman  of  this  town  says,  his  son  will  caU'on  you,  and 
leave  orders;  and  he  has  promised  me  to  see  you  paid, 
**  if  it  amounts  to  1000/.  N.  B.  If  deal  for  twelve  months' 
credit,'  and  pav  in  six  or  eight  months,  expects  discount 
in  proportion. '  Soon  after  the  son  received  goods  from 
the  plaintiff  to  the  amount  of  800/.,  which  were  delivered 
to  him  in  consequence  of  the  before-mentioned  engage--^ 
ment  of  the  father.  The  son  was  debited  in  the  plaintiff^ s 
books,  and  having  been  applied  to  for  payment,  wrote  the 
following  answer  to  the  plaintiff:  "  In  answer  to  your  let- 
ter I  can  only  say,  that  I  understand  your  credit  for  the 
goods  was  twelve  months,  which  was  also  mentioned  by 
your  rider  to  my  father:  I  shall,  at  this  rate,  oiake  you 
"  remittances  for  the  different  parcels  as  they  become  due," 
The  son  afterwards  became  a  bankrupt,  and  this  action  was 
brought  against  the  father,  to  recover  the  value  of  the 
goods.  Heath  h  (who  tried  the  cause)  directed  the  jury 
to  consider,  whether  the  plaintiff  gave  credit  to  the  defen- 
dant alone,  or  to  him  together  with  his  son;  that  in  the  for- 
mer case,  they  should  find  a  verdict  for  the  plaintiff;  in  the 
latter,  for  the  defendant;  being  of  opinion,  that  if  any  cre- 
dit was  given  to  the  son,  the  promise  of  the  defendant,  not 
being  in  writing,  was  void  bv  the  statute.  A  verdict  was 
found  for  the  defendant,  and  a  rule  was  obtained  to  set  it 
aside;  which  the  court  afterwards  discharged,  being  clearly 
of.  opinion,  that  this  promise,  not  being  in  writing,  was  void 
by  the  statute,  as  it  appeared  from  the  letter  of  Hayman; 
the  son,  that  credit  was  given  to  him  as  well  as  to  the  de- 
fendant. 

Where  a  parol  agreement  is  entered  into  for  the  payment 
of  the  debt*,  or  part  of  the  deot  of  another  person,  and  also, 
for  the  performance  of  some  other  act,  the  promise  to  per- 
form which  would  not  ofjtself  be  required  to  be  in  writings 
an  action  cannot  be  maintained  on  such  agreement;  because 
the  agreement  being  entire,  it  is  incapable  of  separation,  so 
as  to  enable  the  plaintiff  to  recover  on  one  part  alone. 

J.  S.  being  indebted  to  several  persons',  and  among  othera 
to  the  plaintiff  (who  had  incurred  considerable  expenses  in 
law  proceedings  against  J.  S.  for  the  recovery  of  bis  debt), 
and  a  proposal  having  been  made,  at  a  meeting  of  the  credi- 
tors, that  they  should  receive  a  composition  of  10^.  in  the 
>pound ;  all  the  creditors  consented  to  take  it  except  the 
plaintiff,  who  refused  to  consent,  unless  the  law  expenses 

t  Lexington  r.  Clarke,  3  W.  &  M,  C.        a  Ch&ter  ▼.  Beckett,  7  T.  R.  201. 
B,  »J  Vcntr.  223. 
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before  mentfened  were  also  paid ;  whereup6n  the  defendant 
promised  to  pay  those  expenses,  and  to  accept  bills  drawn 
by  the  plaintiff  on  him  to  the  amount  of  the  composition.' 
The  plaintiff  accordingly  drew  bills  on  the  defendant  to 
that  amount,  which  he  accepted  and  paid  ;  but  the  defend- 
ant having  refused  to  pay  the  law  expenses,  the  plaintiff  paid 
them  to  his  own  attorney,  and  then  brought  an  action  against 
the  defendant,  declaring  on  the  special  agreement,  and  also 
for  money  paid :  it  was  holden,  1st,  That  the  agreement,' 
being  by  parol,  the  plaintiff  could  not  recover  on  the  special 
count ;  for,  though  the  agreement  was  to  do  sometliing  be- 
yond payment  of  part  of  the  debt  of  another,  yet,  being 
entire,  the  plaintiff  could  not  separate  it,  and  recover  on  one 
part  only.  2diy,  That  the  plaintiff  could  not  recover  on  the 
count  for  money  paid;  because,  in  order  to  support  that 
count,  there  should  have  been  evidence  of  the  plaintiff 
having  paid  a  sum  of  money  which  defendant  was  bound  to 
pay;  whereas  here  the  plaintiff,  not  the  defendant,  wrs 
bound  to  pay  the  law  expenses. 

9.  Cases  not  within  the  2d  clause  of  the  Ath  section, — An 
action  having  been  brought  against  the  defendant,  an  attor- 
ney, and  two  others,  for  appearing  for  the  plaintiff  Without 
a  warrant,  the  record  was  carried  down  to  be  tried  at  the 
assizes**,  when  the  defendant  promised,  in  consideration 
that  the  plaintiff  would  not  further  prosecute  the  action, 
defendant  would  pay  10/.  and  costs  of  suit.  In  an  action  on 
this  promise,  the  question  was,  whether  this  wa9  a  promise 
within  the  statute;  and  it  was  holden,  that  it  was  not;  as 
not  being  a  promise  to  pay  the  debt  of  another,  but  to  pay 
the  party's  own  debt. 

A.,  the  plaintiff's  testatoi^,  brought  an  action  of  assault 
and  battery  against  J.  S. ;  the  cause  being  at  issue,  the  record 
entered,  and  just  coming  on  to  be  tried,  the  defendant,  iu 
consideration  that  A.  would  withdraw  the  record,  promised 
to  pay  him  a  surii  of  money,  and  the  costs  to  that  time; 
whereupon  A.  withdrew  his  record;  A.  died:  the  plaintiff, 
his  executor,  brought  this  action  upon  the  special  promise 
of  defendant  The  defendant  pleaded  the  statute  of  frauds, 
viz.  that  there  was  not  any  agreement  in  writing,  touching 
the  promise.  On  demurrer,  the  court  gavejudgment  for  the 
plahitiff;  being  of  opinion,  that  this  promise  was  not  with- 
in the  statute;  that  it  was  an  original  promise  sufficient  to 
found  an  assumpsit  against  the  defendant ;  that  it  was  a  lien* 
upon  the  defendant,  and  upon  him  only;  that  J.  S.  was  not 

m 
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a  debtor;  the  cause  was  not  tried ;  it  did  not  appear  that  J, 
S.  had  been  guilty  of  any  default  or  miscarriage ;  there 
might  have  been  a  verdict  for  him,  if  the  cause  had  been 
tried ;  J.  S.  never  was  liable  to  the  particular  debt,  damages, 
or  costs;  that  the  true  difference  was  between  an  original 
promise,  and<a  collateral  promise;  the  former  promise  was 
not  within  the  statute,  the  latter  was. 

In  an  action  of  indebitatus  assumpsit,  for  money  laid  out 
to  the  use  of  defendant',  by  the  plaintiff,  at  the  request  of 
the  defendant;  the  evidence  was,  that  one  D.  coming  to  the 
plaintiff,  by  the  defendant's  order,  foe  money  to-pay  some 
workmen,  who  had  been  employed  in  the  garden  of  J.  S., 
the  infant  grandson  of  defendant,  the  plaintiff  refused  to 
pay  the  money,  unless  the  defendant  would  sign  a  receipt. 
Whereupon  the  defendant  wrote  the  following  note,, viz. 
**  This  is  to  certify,  that  it  is  my  request  that  you  p^y  to 
.Mr.  D.  on  the  account  of  J.  S.,  for  the  workmen's  use,  the 
sum  of  ^  ;*'  signed  by  the  defendant.    It  was  objected, 

that  this  was  evidence  only  of  a  collateral  security,  and  not 
of  a  debt  from  the  defendant.  But  per  cur,  the  money  was 
manifestly  advanced  on  the  defendant's  credit,  and  its  oeing 
on  account  of  the  defendant's  grandson,  an  infant,  is  a  matter 
merely  between  the  defendant.and  the  infant.  The^efend^ 
ant  is  the  debtor  to  the  plaintiff:  the  objection  arises  from 
an  ambiguous  use  of  the  term  collateral  promise;  by  which 
the  defendant  must  mean  a  special  undertaking  upon  a  spe* . 
cial  contingency ;  as,  if  such  a  one  does  not  pay,  I  will.  It 
is  also  applied  to  a  joint  undertaking,  which  is  joint  and  se- 
veral, ana  is  called  collateral  as  between  the  two  debtor?, 
but  is  original  in  each  of  them  as  to  the  creditor;  so  in  this 
case,  there  is  an  original  undertaking  by  the  defendant, 
though,  perhaps,  she  may  undertake  this  as  security  for  her 
grandson,  as  between  him  and  her.  The  defendant  is  the 
only  original  debtor;  for  the  infant  never  could  be  liable. 

A.,  being  indebted  to  the  plaintiff  for  the  reat  of  a  dwell- 
ing house*,  in  arrear  for  three  quarters  of  a  year,  and  becom- 
ing insolvent,  made  a  bill  of  sale  of  all  his  goods  in  the  house^ 
to  the  defendant  Leaper,  in  trust,  to  be  sold  by  him  a9 
broker,  for  the  benefit  of  A.*s  creditors;  defendant  accord-* 
ingly  advertised  a  sale :  on  the  morning  of  the  sale,  and 
while  the  defendant  was  in  possession  of  the  goods  upon  the 
premises,  the  plaintiff  (the  landlord)  came  there  to  distraia 
for  his  rent;  whereupon  the  defendant,  in  consideration 

d  Harris  ▼.  Huntbacli,  l  Burr.  0/3'        3  Burr.  16S6.  S.C  recofniwdbyEV 
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that  the  plaintiff  would  not  distrain,  promised  to  pay  the 
plaintiff  the  rent  in  arrear.  Upon  this  promise  of  the  de^^ 
fendant  an  action  was  brought,  and  the  question  was,  wbe* 
ther  the  promise  was  within  the  statute.  It  was  holden, 
that  it  was  not  (8). 

The  case  of  Keat  v.  Temple,  1  Bos.  &  PuU  158.  where  a 
question  arose  on  the  clause  of  the  statute  now  under  con* 
sjderation,  is  omitted  on  account  of  its  special  circumstances. 

The  plaintiff,  who  was  the  broker  of  J.  S.^,  having  policies 

f  CgsU'mgr.  Anbert,  2  Eut,  385. 


(8)  It  is  extremely  difficult  to  collect  from  the  reports  the  pre- 
ciie  gronnd  on  wbtcb  this  case  was  decided.     Lord  Mansfield  C.  J. 
and  Wtlfnot  J.  seem  to  have  founded  tbeir  opinions  on  a  sapposi* 
tton,  that  the  plaintiff  bad  actually  distrained  and  was  in  posses- 
sion of  the  goods  at  the  time  when  the  promise  was  made ;  but  the 
fact  was,  that  the  plaintiff  was  not  in  possession,  (see  2  Wils.  308.) 
be  had  merely  given  notice  to  distrain.     (See  the  remark  of  Law- 
rence J.  2  East,  330.)  Yates  J.^arsued  upon  the  ground  of  the  de- 
fendant beins  in  possession,  and  seems  to  have  thought  that  the 
defendant  derived  an  advantage  from  the  plaintiff*s  permitting  him 
to  proceed  in  the  sale  ot*  the  goods;  and  that  this  was  an  original 
consideration  to  the  defendant.     Astdn  J.  considered  the  goods  as 
the  only  debtor;  and  consequently  that  the  promise  was  not  a  pro- 
mise to  pay  the  debt  of  the  tenant.     Such  is  the  report  of  this  de- 
cision; bttt»  whatever  may  have  t>een  the  grounds  ou  which  it  pro- 
ceeded, the  case  has  since  been  recognized.     In  assumpsit  for  the 
repair  of  «  carriage,  it  appeared  that  the  carriage  had  been  bought 
by  J.  S«  but  had  been  sent  to  be  repaired  by  the  defendant.  Wnen 
the  repairs  were  done,  the  defendant  directed  the  plaintiff^o  pack 
up  the  carriage,  and  send  it  on  board  ship.     Upon  the  plaintiffs 
inquiring  who  was  to  pay  for  the  repairs,  the  defendant  said,  as  he 
had  sent  the  carriage,  he  would  pay  for  the  repairs.     Accordingly 
the  carriage  was  packed  up  and  sent  on  board  ship,  and  a  bill  made 
oat  and  delivered  to  the  defendant.     It  was  contended,  on  the  part 
df  the  defendant,  that  the  undertaking  ought  to  have  been  in  writ- 
ing; but,  per  I^rd  Eldon  C.  J.  in  general  cases  to  make  a  person 
liable  for  goods  delivered  to  another,  there  must  be  either  an  ori- 
ffiDal  undertaking  by  him,  so  that  the  credit  was  given  solely  to 
Sim ;  or  there  must  be  a  note  in  writing.     There  may,  however,  be 
canes  where  this  rule  does  not  apply:  If  a  person  obtains  possession 
ofgoods^  am  which  the  landlord  has  a  right  to  distrain  for  rent^  and  he 
promises  io  pa^  the  renty  though  it  is  elearly  the  debt  of  another^  yet 
a.  note  in  writing  is  not  necessary.     That  applies  precisely  to  the 
present  case.     The  plaintiff  had,  to  a  certain  extent,  a  lien  on  the 
cjirriage,  and  he  parted  with  it  on  the  defendant's  piroroise  to  pay. 
This  taljes  the  case  .out  of  the  statute.  Houldttch  v.  Milne,  3  £sp« 
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of  assurance  of  great  value  in  his  hands,  beloitfpng  to  J«  S.» 
accepted  several  bills  for  the  accommodation  €>f  J.  S.  A  loss 
having  happened  on  the  policies,  which  the  underwriters 
had  agreea  to  pay,  but  which  J.  S.  coul^  not  receive  with- 
out having  the  policies  to  produce,  the  plaintiff  was  applied 
to,  to  give  them  up  for  that  purpose  to  the  defendant,  into 
whose  hands  J.  S.  had  at  that  time  trausferred  the  manage- 
ment of  his  insurance  concerns.  Some  of  the  plaintiffs  ac- 
ceptances being  then  outstanding,  (and  particularly  an  ac- 
ceptance on  a  bill  in  the  hands  of  J.  N.)  upon  which  writs 
had  been  sued  out  (though  not  then  e^qecuted)  against  J.  S. 
as  drawer,  and  the  plaintiff  as  acceptor,  the  plaintiff  refused 
to  deliver  up  the  policies,  they  being  the  only  securities  he 
had  against  his  acceptances,  without  an  indemnity;  where- 
upon '\tw'ds^verbally  agreed  between  plaintif}',  defendant,  and 
J.  S.,  that  the  defendant,  upon  the  policies  being  made  over 
to  him,  should  pay  the  amount  of  the  bill  in  the  hands  of 
J.  N.,  with  the  costs  incurred,  and  should  lodge  money  in 
a  banker*s  bands  for  the  satisfaction  of  the  remainder  of  the 
acceptances  as  they  became  due.  In  pursuance  of  this 
agreement,  the  defendant  paid  into  the  banker's  hands  the 
sum  agreed  on,  and  the  plaintifl*  delivered  up  the  policies 
to  the  defendant.  The  defendant  received  from  the  under- 
writers the  amount  of  their  subscriptions,  far  exceeding  the 
sum  in  dispute ;  but  refused  to  pay  the  debt  and  costs  on  the 
bill  in  J.  N.'s  hands;  in  consequence  of  which  refusal,  the 
plaintiff  was  arrested  at  the  suit  of  J.  N.  Upon  this  the 
plaintiff  brought  an  action  against  the  defendant,  declaring 
upon  the  special  agreement,  and  also  for  money  had  and  re- 
ceived. The  question  was,  whether  the  promise  of  the  de- 
fcndanf  to  pay  the  sum  due  from  J.  S.  for  the  debt  and  costs, 
on  having  the  policies  of  assurance  delivered  to  him,  was 
within  the  statute?  The  court  were  of  opinion,  that  it  was 
not;  Lawrence  J.  observing,  that  this  was  to  be  considered 
as  a  purchase  by  the  defendant  of  the  plaintifTs  interest  in 
the  policies.  It  was  not  a  bare  promise  to  the  creditor  to 
pay  the  debt  of  another  due  to  him,  but  a  promise  by  the  de- 
fendant to  pay  what  the  plaintiff  would  be  liable  to  pay,  if 
the  plaintiff  would  furnish  him  with  the  means  of  doing  it. 
And  per  Le  Blanc  J.  "  This  is  a  case  where  one  man,  having 
a  fund  in  his  hands,  which  was  adequate  to  the  discharge  of 
certain  incumbrances,  another  party  undertook,  that  if  the 
fund  were  delivered  up  to  him,  be  would  take  it  with  the 
incumbrances:  this,  therefore,  has  not  any  relation  to  the 
statiite  of  frauds." 

To  an  action  of  assumpsit  for  not  replacing  some  bank  an- 


FRAUDS,  STATUTE  OF  763 

nuitiesKy  the  produce  of  which  had  been  paid  by  the  plain- 
tiff to  the  defendant,  on  his  undertaking  to  replace  the  same 
within  a  certain  time;  the  defence  was,  that  the  defendant 
being  indebted  to  the  plaintiff,  as  stated  in  the  declaration, 
and  also  to  several  other  persons,  an  investigation  was  -had 
of  his  affairs,  and  it  was  found  that  his  estate  was  inadequate 
to  the  payment  of  his  debts,  whereupon  it  was  agreed  be- 
tween the  plaintiff,  and  -the  other  creditors,  and  one  J.  S., 
that  j.  S*  should,,  out  of  his  own  money,  pay  the  plaintiff 
and  the  other  creditors  10^.  inthe  pound  on  the  amount  of 
their  debts,  to  be  received  by  them  in  full  satisfaction,  and 
that  they  should  assign  their  debts  to  J.  S.;  that  J.  S.,  in 
pursuance  of  this  agreement,  tendered  out  of  hisown  money, 
a  sum  amounting  to  10^.  in  the  pound  on  the  debt  of  the 
plaintiff,  which  he  refused  to  accept.  It  was  objected, 
that  the  undertaking  of  J.  S,  not  being  in  writing,  this  de- 
fence could  not  be  sustained.  But  the  court  overruled  the 
objectioti,  Chambre  J.  observing,  that  this  was  a  contract  to 
purchase  the  debts  of  the  several  creditors,  and  not  a  con- 
tract to  pay  the  debt  of  the  defendant.  It  was  of  the  sub- 
stance of  the  agreement,  that  the  debts  should  remain  in  full 
force  to  be  assigned  to  J.  S.,  and  J.  S.  had  a  right  to  make 
.  use  of  the  names  of  tbe  original  creditors  to  recover  the  same 
to  the  full  amount,  if  defendant  had  effects  to  satisfy  tbe 
debts.  He  concluded  with  this  remark:  **Vfe  all  agree 
upon  the  point,  that  it  ij*a  contract  for  the  purchase  of  the 
debts  of  the  defendant,  which  is  not  prohibited  by  the  sta- 
tute of  frauds." 

Or  to  charge  any  person  upon  any  agreement  made  in  con^ 
deration  of  marriager\  It  is  now  settled,  notwithstanding 
former  decisions  to  the  contrary^  that  this  clause  does  not 
extend  to  mutual  promises  to  marry;  consequently,  such 
promises  are  binding,  although  they  are  not  reduced  into 
writing  and  signed  by  the  pairty.    . 

Tbe  plaintiff  declared^  that  in  consideration  of  herhav- 
log  promised  to  marry  the  defendant,  he  promised  to  mafry 
her  at  his  father's  death;  and  averred,  that  the  father  was 
dead,  but  the  defendant  bad  refused  to  marry  plaintiif,  and 
had  since  married  A.  B.  On  non-assumpsit  pleaded,  and 
'verdict  for  plaintiff,  it  was  moved,  in  arrest  of  judgment, 
tbat  this  parol  promise  was  not  good  in  law.  But  (after 
argument)  it  was  holden,  that  the  case  wqs  not  within  tbe 
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statute ;  for  that  this  clause  in  the  statute  related  only  to 
contracts  in  consideration  of  marriage;  and  the  defendant, 
having  married  another  person,  had  disabled  himself  from 
performing  the  promise;  the  plaintiff,  therefore,  could  not 
apply  toXhe  spiritual  court  to  have  a  performaDce  decreed, 
and  consequently  was  entitled  to  a  compensation  in  da* 
mages* 

Or  upon  any  contract  or  sale  of  lands,  S^c.  or  any  interest  in 
or  concerning  ikem,'\  A  n  agreement  cftnferring  an  exclusive 
right  to  the  vesture  of  land*,  during  a  limited  time,  and  for 
given  purposes,  is  a  contract  or  sale  of  an  interest  in,  or  at 
least  an  interest  concerning  lands;  and  for  the  non-per- 
formance of  such  contract,  if  made  by  parot,  an  action  can« 
not  be- maintained.  It  must  be  observed,  however,  that  the 
statute  does  not  expressly  and  immediately  vacate  such  con- 
tract, if  made  by  parol;  it  only  precludes  the  bringing  an 
action  to  enforce  it,  by  charging  the  contracting  party,  or 
his  representatives,  on  the  ground  of  such  contract,  and  of 
some  supposed  breach  thereof.  Hence,  if  the  contract  be 
executed,  the  parties  cannot  treat  it  as  a  nullity. 

Indebitatus  assumpsit  for  a  crop  of  potatoes  bargained 
and  sold",  and  dug  up  and  carried  away  by  virtue  of  such 
bargain  and  sale.  On  the  91st  day  of  November,  1807,  the 
defendant  purchased  of  the  plaintiff,  by  parol,  at  so  much 
per  sack,  a  crop  of  potatoes  then  in  the  ground.  'I'he  de* 
fendant  was  to  dig  them  up  and  remove  them  without  de- 
lay, as  the  plaintitf  wanted  the  ground  for  other  purposes* 
The  defendant  accordingly  dug  up  and  carried  away  more 
than  half  the  crop,  but  was  prevented  by  the  frost  from  tak- 
ing the  remainder.  The  plaintiff  brought  his  action  to  re- 
cover the  value  of  the  whole  crop.  The  defendant  paid  into 
court  a  sum  of  money  equivalent  to  the  value  of  that  portion 
of  the  crop  which  he  had  taken.  It  was  objected,  that  this 
wa's  a  contract  or  sale  of  an  interest  in  land.  But  per  Lord 
EUenborough  C.  J.  The  liberty  which  the  defendant  had 
of  entering  the  close  for  the  purpose  of  taking  the  crop, 
amounted  to  an  easement,  and  nothing  more.  No  interest 
in  tb#  land  itseff  passed,  or  was  intended  to  pass  by  the 
contract.  The  defendant  could  not  have  maintained  eject- 
ment to  recover  possession  of  the  crop.  In  this  respect  this 
case  differed  materially  from  that  of  Crosby  v.  Wadswordi, 
which  he  was  not  disposed  to  extend ;  in  that  case  the  sub- 
ject matter  of  the  contract  was  the  prima  vestura,  for  which 
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ejectment  lies,  as  does  also  trespass  quare  ciausum  fregit. 
But  trespass  quare  ciausum  fregit  could  not  be  brought  by 
this  defendant  for  a  trespass  to  the  close  in  which  the  crop 
of  potatoes  grew*  It  did  not  follow,  that,  because  the  crop 
of  potatoes  was  not  at  the  time  of  the  contract  a  chattel,  it 
was  therefore  an  interest  in  land.  Bayley  J.  said,  it  was  a 
thing  whose  growth  was  at  an  end,  and  in  this  respect  dis- 
tinguishable from  the  case  of  Bristow  v.  Waddington^,  which 
was  a  contract  for  the  next  year's  crop  of  hops;  and  that  he 
considered  the  land  merely  as  a  warehouse,  and  that  the 
contract  was  substantially  the  same  thing,  as  if  the  potatoes 
had  been  deposited  in  a  warehouse  at  the  time  of  tne  sale. 

But  in  a  case*  where  there  had  been  a  sale  of  a  crop  of 
growing  turnips,  it  was  holden,  that  this  was  a  sale  or  an 
interest  in  land.  N.  No  time  was  stipulated  for  the  re- 
moval of  the  turnips. 

An  action  of  indebitatus  assumpsit^,  with  a  count  on  quan* 
turn  meruiif  for  moieties  of  crops  of  wheat  sold  by  the  plain- 
tiff to  the  defendant,  and  accordingly  reaped  for  his,  the 
defendant's,  own  use;  and  also  a  count  for  money  had  and 
received.  The  case  was,  that  the  plaintiff,  by  a  parol  agree- 
ment, had  let  land  to  the  defendant,  from  which  he  was  to 
take  two  successive  crops,  and  to  render  the  plaintiff  a 
moiety  of  the  cropi  in  lieu  of  rent.  While  the  crops  of  the 
second  year  were  on  the  ground,  an  appraisement  of  them 
was  taken  by  both  parties,  and  the  value  ascertained.  The 
defendant  having  afterwards  refused,  to  pay  a  moiety  of  the 
value,  this  action  was  brought.  It  was  objected,  on  a  case 
reserved,  that  thfe  agreement  was  within  the  statute;  be? 
cause  it  related  to  land ;  but  the  court  overruled  the  objec- 
tion; Eyre  C.  J.  observing,  that  the  circumstance  of  the  ap- 
praisement seemed  to  put  an  end  to  this  point.  It  was 
true,  that  as  the  case  originally  stood,  the  plaintiff  had  a 
claim  to  a  moiety  of  the  prpduce  of  the  land  under  a  spe- 
cial agreement,  but  that  special  agreement  was  executed  by 
the  appraisement.  The  circumstance  of  the  appraisement 
afforded  clear  proof,  that  the  plaintiff  sold  what  the  defen- 
dant had  agreed  waa  his ;  and  the  price  having  been  ascer- 
tained, brought  this  to  the  case  of  an  action  for  goods  sold 
and  delivered  (9)* 

n  2  Bos.  Ic  Pttl.  459.  rccog^ifliiig  Bristow  v.  Waddingtou, 
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(9)  **  The  contract,  if  it  had  originailly  concerned  an  intcreat  in 
load,  after  the  agreed  salMtitution  of  pecuniary  value  for  spfcific 
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But  although  the  coutract  is  not  itself  wholly  void^  under 
the  statute,  merely  on  account  of  its  being  by  parol*  so  that 
if  the  same  is  executed,  the  parties  cannot  treat  it  as  a  nuU 
li^y>  yet,  while  it  remains  executory,  it  may  be  discharged 
by  parol,  before  any  thing  is  .done  under  it  which  can 
amount  to  a  part  execution  of  it 

This  clause  comprehends  sales  of  land  by  auction  as  well 
as  other  sales';  hence,  where  laad  had  been  sold  by  auction^ 
and  the  contract  havings  been  abandoned,  an  action  was 
brought  to  recover  the  deposit,  in  which  action  the  plaintiff 
declared  specially  on  the  contract;  it  was  hotden,  that  it 
was  incumbent  on  the  plaintiff  to  prove  a  contract  in  writ* 
ing*,  in  the  manner  specified  in  the  statute;  and  that  the 
entry  by  the  auctioneer  of  the  buyer*s  name  could  not  be 
considered  as  a  sufficient  memorandum  and  signature  of  the 
agreement,  so  as  to  satisfy  the  requisitions  of  the  statute; 
although  a  different  doctrine  had  been  laid  down  with  re- 
gard to  the  17th  section,  relating  to  the  sale  of  goods, 
upon  the  construction  of  which  it  has  been  holdenS  that 
the  auctioneer  must  be  considered  as  the  agent  of  both  par« 
ties,  and  a  memorandum  made  by  him  sufficient  to  bind  the 
bargain. 

But  in  a  late  case  of  Emmerson  v.  Heelis*,  it  was  solemnly 
decided,  that  a  signing  by  the  auctioneer  is  a  signing  by  an 
agent  for  the  purchaser,  although  the  contract  be  a  contract 
for  the  sale  of  an  interest  in  land. 

Or  upon  any  agreement  that  is  not  to  be  performed  within 
the  ^pacp  of  one  year  from  the  making  thereof!]  .This  clause 
extends  to  those  cases  only»  where,  by  the  express  agree-« 
ment  of  the  party,  the  act  is  not  to  be  performed  within  a 
year.    Hence,  it  has  been  holden'',  that  ^a  promise  to  pay 

q  Crosby  v.  Wadiworth,  6  Eftut,  6o3.  by  Enkine  C.  in  Buckmaster  ▼.  Har- 

r  Walker  ▼.  Constable,  s  Esp.  N.  P.  C.  rop,  L.  I.  H.  Dec.  Itf,  isod. 

659.*  1  Bos.  Ic  Pttl  306.  per  Erskine  t  Simon  t.  Metivier,  1   Bl.  R.  60.  3 

C.  in  Buckmaster  T.Harrop,L.l.Ii.  Burr.  1991.  recoipiiixed  as  to  this 

Dec.  1 8, 1 806.  point  in  Hinde  v.  W bit^house,  7  East, 

s  Stansfield  ▼.  jQbnson, '  coram  Eyre  558- 

C.J.  ]  Esp.N.  P.  C.  io|.    Butsee  v  8  Taunt.  39. 

tbe  remarks  of  Eidon  C.  in  Coles  ▼.  x  By  the  judges,  ex.  rH.  Treby  C.  J* 

Trecotbick,  9  Ves.  jnn.  349.  adopted  Anon.  SaUi.  sso.  rccogniaed  by  Wil- 

mot  J.  in  3  Burr.  1981. 


produce,  no  longer  did  so:  it  was  originallj  an  ajg^reement  to  req- 
der  what  should  have  become  a  chattel,  i.  e»  part  of  a  severed  crop 
in  that  shape,  in  lien  of  rent,  and  by  a  subsequ^t  agreement  it  was 
changed  to  money  instead  of  remainiog  a  specific  render  of  pro* 
4uce.^'    Per  Ellenborough  C.  J.  6  East,  6l2. 
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ipooey  on  the  return  of  a  ship,  which  liappened  not  to  return 
within  two  years  after  the  promise  made,  was  not  within 
the  statute;  for,  by  possibility,  the  ship  niight  have  returaed^ 
within  a  year. 

So  where  an  action  was  brought  upon  an  agreement',  in 
which  the  defendant  promised,  for  one  guinea,  to  give  the 
plaintiff  so  many  on  the  day  of  bis  marriage.  *  The  nfiar* 
riage  did  not  take  effect  until  nine  years  aner  the  agreed 
ment ;  and  the  question  was,  whethier  the  agreement  ought 
to  tmve  been  in  writing.  Holt  C.  J.  (before  whom  the 
cause  was  tried)  advised  with  all  the  judges,  and  it  was  said- 
by  the  majority  of  them,  (for  there  was  a  diversity  of  opi«- 
nioo,  and  Holt  differed  from  the  majority)  (10),  ''  Where' 
the  agreement  is  to  be  performed  upon  a  contingency,  and 
it  does  not  appear  on  the  face  of  the-  agreement  ttiat  it  is  to 
be  performed  after  the  year,  there  a  note  in  writing  is  Aot  , 
necessary ;  for  the  contingency  might  happen  within  th<( 
year;  but  where  it  appears  from  the  whole  tenor  of  the? 
agreement,  that  it  is  to  be  performed  after  the  year,  there 
a  note  in  writing  is  necessary.'*  .  .     : 

So  where  the  plaintiff  declared*,  that  the  defendant's,  tes- 
tator, in  consideration  that  the  plaintiff  would  become  his 
housekeeper,  and  take  upon  herself  the  care  and  manage--     ^ 
ment  of  his  family,  as  long'as  it  should  please  both  parties^     .J^ 
undi^rtook  to  pay  her  wages,  at  the  rate  of  £        for  one         * 
year ;  and  also  by  his  will  to  bequeath  to  her  an  annuity  of 
£     for  life^  payable  yearly  from  the  day  of  his  death ;  and 
then  averred,  that  she  became  his  housekeeper,  and  so  con- 
tinued for  three  years  and  upwards,  but  that  the  defendant's 
testator  bad  not  bequeathed  her  the  annuity;  the  agreement 

y  Peter  v.  Compton,  Skin.  353.  cited    x  Fentou  ▼.  Emblert,  Exor.  3  Boir. 
by Deniton  J.  ia  Fenton  ▼.  Emblera,        127s.  1  BI.  R.  353.  S. C. 
sBurr.  lasi. 


(10)  If  the  marriage  had  taken  effect  within  the  year,  all  the 
judges  agreed  no  writing  was  necessary  ;  but,  as  in  the  case  bl*ibre 
tbeni,  the  marriage  did  not  happen  within  the  year,  but  nitie  jei^rs 
after  the  promise.  Holt  C.  J.,  and  the  minoritjr  of  the  judges,,  were 
of  opinion  that  it  ought  to  have  been  in  writing,  -  because  the  de- 
sign of  the  statute  was,  not  to  trust  to  the  memory  of  witnesses 
fpr  a  •  longer  time  than  one  year.  See  Smith  v.  Westall,  Lord 
Raym.  3l6,  7.  Holt  C.  J.  had  expressed  the  same  opinion  with 
respect  to  the  necessity  of  the  contingency  happening  within  the 
year,  in  prder  to  take  a  case  out  of  the  statute^  in  Francam  v,  Fos- 
ter, Skin.  326. 


^ 
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iMiviiig  iMn  by  parol,  it  was  contended,  that  the  case  wai 
wirhin  the  statute,  for  it  could  not  be  performed  on  the  part 
of  the  testator  within  a  year ;  for  a  whole  year  from  his 
death  was  to  elapse,  before  the  annuity,  or  any  part  of  it, 
wouid  become  payable.  To  this  it  was  answered,  that  the 
action  was  brought  for  the  testator  not  having  done  what 
be  ought  to  have  done  in  his  lifetime,  viz.  bequeathing  the 
annuity  by  will,  which  might  have  been  done  within  the 
year.  The  court  held  the  case  not  within  the  statute,  and 
Uepifpn  J«  said—'*  The  statute  of  frauds  plainly  means  an 
^^[reement  ^ot  to  be  performed  within  the  space  of  a  year» 
and  expressly  and  specitically  so  agreed.  A  contingency  is 
not  within  it,  nor  any  case  that  depends  upon  a  contingency* 
It  does  not  extend  to  cases,  where  the  thing  tnay  ^  per- 
formed within  the  year." 

An  objection  upon  this  clause  was  taken  in  the  cafte  of 
Bottlter  V.  Kitlingbeck,  I  Bos.  &  Pul.  397.  (for  a  paiticular 
•tateasent  of  which  see  ante  p.  705.)  but  the  court  were  of 
opinion,  that  the  subsequent  agreement  relieved  the  case 
from  the  objection. 

By  the  word  performed  in  this  clause,  the  legislature 
meant  a  complete  and  not  a  partial  performance.  Hence, 
if  it  appear  to  have  been  the  understanding  of  the  parties 
to  a  contract,  at  the  time,  that  it  was  not  to  be  completed 
within  a  year*,  although  it  might,  and  was  in  fact  in  part 
performea  within  that  time,  such  contract  is  within  this 
clause,  and  if  the  requisites  of  the  statute  are  not  complied 
with,  tt  esonot  be  enforced. 

Unless  the  agreement  or  some  memorandum  or  note  thereof 
shall  be  in  writing.^  The  wprd  agreement  is  not  to  be  un* 
derstood  in  the  loose  incorrect  sense,  in  which  it  is  some- 
times used  as  synonimous  to  promise  or  nndertaking,  but  in 
its  proper  arid  correct  sense,  as  signifying  a  mutual  contract 
on  consideration  between  two  or  more  parties.  Hence,  the 
whole  agreement,  that  is,  not  the  promise  only,  but  the  con- 
sideration upon  which  it  is  founded,  must  be  in  writing^. 

An  action  was  brought  to  recover  the  v^Jue  of  gooda» 
which  had  been  furnished  by  the  plaintiff  to  one  Nichols^, 
under  a  Written  agreement  signed  by  the  defendant  in  the 
foHowinff  words :  **  I  gnarantee  the  payment  of  any  goods 
which  Mr.  John  Stadt  delivers  to  I.  Nichols."  It  was  ob- 
jected, that  this  guarantee  was  void,  because  it  did  noLex- 
press  any  consideration  for  the  defendant*s  promise  to  an* 

a  Boydell  ▼.  Bnimmond,  li  East,  148.    e  Stadt  ▼.  Lifl,  l  Camp.  N.  P.  C.  343. 
b  WainT.  Warlten,  S  Eatt,  lo.  9  East,  34t.  S.  C. 
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sw^er  for  the  debt  of  another  person ;  that,  in  order  to  as* 
certain  whether  there  was  any  consideration  expressed  for 
this  purpose,  the  proper  way  was,  to  consider,  whether  any 
action  could  have  been  brought  on  the  supposed  agreement, 
by  the  defendant  against  ihe  plaintiff.  But  here  there  was 
no  undertaking  on  the  part  of  the  latter  to  deliver  gooda- 
lo  Nichols,  and  no  action  would  have  lain  aninst  him, 
bad  he  refused  to  deliver  any :  Ld.  Ellenborough  said,  that 
though  by  the  agreement  the  plaintiff  was  itot  obliged  to 
deliver  goods,  there  appeared  a  sufficient  consideration  for 
the  defendant's  promise  to  be  answerable,  if  any  should  be 
delivered;  the  stipulated  delivery  of  the  goods  to  Nichols 
was  a  consideration  appearing  on  the  face  of  the  writing, 
and  when  the  delivery  took  place,  the  consideration  at* 
tached ;  he  should  thereforie  admit  evidence  of  the  delivery 
of  the  goods.  V.  for  plaintiff.  *  Upon  an  application  to  the 
court  to  set^side  this  verdict,  the  court  said,  that  this  casia 
differed  from  Wain  v.  Warlters,  .1^  the  agreement  here  coi>- 
tained  the  thing  to  be  done  by  the  plaintiff^  which  was  tb<^ 
foundation  of  the  defendant's  promise ;  and  that  the  deli« 
very  of  the  goods  was  a  sufficient  consideration,  although 
no  cross  action  upon  the  agreement  could  have  been  brought 
against  the  plaintiff,  either  at  the  suit  of  the  defendant  or  of 
Nichols.     Rule  nisi  refused. 

17th  section.  *'  No  contract  for  the  sale  of  any  goods^ 
wares,and  merchandises,  for  the  price  of  tenpoundsor  up* 
wards,  shall  be  good,  except  the  buyer  shall  accept  part  of 
the  goods  so  sold,  and  actually  receive  the  same;  org^ve 
something  in  eari\est  to  bind  the  bargain,  or  in  part  of 
payment ;  or  that  some  note  or  memorandum  in  writing^ 
of  the  said  bargain,  be  made  and  signed  by  the  parties  to 

"  be  charged  by  such  contract,  or  their  agents  thereunto 

"  lawfully  authorized." 

No  contract  for  the  sale  of  any  goods."}  This  branch  of  the 
statute  extends  to  executory  contracts,  that  is,  contracts  to 
be  completed  at  a  future  time,  as  well  ss  other  oontracta; 
but  it  is  to  be  observed,  that  a  distinction  has  been  taken  be^ 
tween  those  contracts,  where  the  thing  contracted  for  is 
existing  in  solido,  and  capable  of  being  delivered  at  the  time 
of  the  contract,  and  those,  where  it  is  requisite  that  some* 
thing  should  be  done,  in  order  to  put  the  thing  into  the 
state  in  which  it  is  to  be  delivered  according  to  the  con- 
tract :  the  former  have  been  holden  to  be  within  the  statute,, 
the  latter  not.  Thip  distinction  will  be  iUiA^Uat^d  bty  tb» 
following  case& 


IC 
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T-fae  defendant  made:  a  verbal  agreement',  to  sell  and  de- 
livet/so  many  sacks  of  flour  to  the  plaintiff,  to  be  put  in 
sacks  (which  the  plaintiff  was  to  send  to  the  defendant's 
mill)  and  shipped  on  board  vessels  to  \ie  provided  by  the 
plaintiff  for  the  purpose  of  exportation^  The  court  were 
of  opinion,  that  this  contract  was  within  the  statute,  and 
void ;  because  the  requisites  of  the  statute  had  not  been 
complied  with. 

The  defendant,  on  the  4th  of  July,  1795%  at  Nottingham, 
sold  to  the  plaintiff,  by  sample,  fifty  quarters  of  wheat,  at 
four  guineas  per  quarter;  the  wheat  to  be  delivered  by  the 
defendant  to  the  plaintiff,  at  Gainsborough.  Two  days 
afterwards,  the  defendant  delivered  to  the  plaintiff  at  W. 
the  sample  by  which  he  had  sold  the  wheat  to  him :  but 
such  sample  was  no  part  of  the  fifty  quarters  to  be  delivered 
atG.  There  was  not  any  money  paid  by  the  plaintiff  to 
ttie  defendant  in  earnest,  or  ahy  memorandum  in  writing. 
It  was  holden,  that  the  contract  was  within  the  statute,  and 
consequ'ently  void. 

In  trover  for  sheep^  which  the  plaintiff  had  verbally 
agreed  to  buy  of  the  defendant  at  Lewes  fair,  and  to  take 
them  away  at  a  certain  hour  ;  it  appeared,  that  there  was 
not  any  money  paid,  or  any  sheep  aelivered.  The  plaintiff 
not  coming  at  the  appointed  time,  nor  sending  for  the  sheep, 
the  defendant  sola  them  to  another  person.  The  court 
held,  that  the  statute  of  frauds  prevented  any  property  from 
*  vesting  in  the  plaintiff,  so  as  to  enable  him  to  ipaintain  tro- 
ver, there  being  neither  earnest  or  delivery,  or  any  agree- 
ment in  writing. 

The  defendant  bespoke  a  chariot^,  and,  when  made,  tc^* 
fused  to  take  it.  In  an  action  for  the  value,  Pratt  C.  J.  held 
this  not  to  be  a  case  within  the  statute  (11). 

a  Rondeau  v.  Wyatt,  9  H.  Bl.  6d.  g  Towers  ▼.  Sir  J.  Osbom,  Londontii^ 

e  Cooper  r.  Ehtoii,  7  T.  R.  1 4.  tins;s,  Str.  5o6. 

f  Alexander  T.  Comber,  i  H.  Bl.  90. 


(11)  ''.The  case  of  Towers  v.  Osborn,  when  truly  considered, 
was  not  a  contract  for  the  purchase  of  goods,  but  for  the  makiog 
something  which  had  not  any  existence  at  the  time.*'  Per  Law- 
rence J.  7  T.  R.  17-  "  The  case  of  Towers  v.  Osbom  went  upon 
the  general  principle,  that  executory  contracts  were  not  within  the 
meaning  of -the  statute*  If  by  that  were  meant  contracts  far  the 
sale  of  goods  to  be  executed  on  a  future  day,  such  a  construction 
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The  defendants  on  IStb  October,  1766,  agceedlo  deliver 
one  load  and  a  half  of  wheat  to  the  plaintitf,  within  three 
weeks  or  a  month  from .  the  time  of  the  agreement,  at  the 
rate  of  twelve  guineas  a  load,  to  be  paid  on  delivery  ;  which 
wheat  teas  understood^  by  both  parties,  to  be  at  that  time  im* 
thrashed.  No  part  of  the  wheat  so  sold  was  delivered  ;  qor 
any  money  paid  as  earnest;  nor  any  memorandum  mi^e  in 
writing.  The  court,  on  a  case  reserved  from  Sussex  .1^ 
sizes,  were  of  opinion,  on  the  authority  of  the  preceding 
case  of  Towers  v.  Osborn,  that  this  agreement  was. pot 
within  the  statute ;  Yates  J.  observing,  that  the  wheat  wf|$ 
not  thrashed  at  the  time  when  the  contract  was  made,  and 
consequently,  it  could  not  be  delivered  at  that  time ;  there- 
fore the  statute  did  not  apply. 

Goods,  wares,  and  merchandises^]  The  subject  matter  of 
the  agreement  must  be  taken  with  reference  to  the  time  of 
the  bargain^  Hence,  if  at  that  time  the  subject  contracted 
for  bean  unsevered  portion  of  the  freehold,  as  a  growing 
crop  of  grass^  this  section  of  the  statute  does  not  apply. 

Except  the  buyer  shall  accept  part  of  the  goods  so  soid, 
and  actually  receive  the  same.']  In  order  to  take  a  contract 
for  the  sale  of  goods  of  the  value  of  10/.  or  upwards,  out  of 
the  statute,  there  must  be  either  an  acceptance,  by  theven« 
dee,  of  the  whole  or  a  part  of  the  thing  sold,  or  something 
given  in  earnest,  or  a  part  payment,  of  the  consideration ; 
otherwise  the  agreement  must  be  reduced  to  writing  in  the 
manner  specified  by  this  section.  Where  goods  are  ponder- 
ous, and  incapable  of  being  handed  over  from  one  to  ano- 
ther^ there  need  not  be  an  actual  delivery  (12),  but  it  may 

h  Claytonv.  Audrew8,4BaiT.9iO].        k  Crosby  v.  Wad^wortb,  6  East,  602. 
i   P«rEllenboroughC.J.6£ut,6io. 


* 

would  be  a  repeal  of  the  act:  but  if  it  only  meant  such  contracts 
88  were  incapable  of  being  executed  at  the  time,  then  the  deoisioa 
was  right ;  and  such  was  the  case  then  in  judgment."  Per  Grose  J. 
7  T»  *v.  l6« 

(12)  Jo  an  action  for  not  delivering  a  quantity  of  rice,  it  ap- 

Cred  that  the  defendant  had  informed  the  plaintiff  that  defendant 
I  a  quantity  of  rice  to  sell ;  there  was  no  evidence  to  prove  any 
contract  made,  but  the  plaintiff  produced  an  order  on  Bennetand 
Co.  to  deliver  to  him  twenty  barrels  of  rice,  which  was  signed  by 
defendant;  and  a  witness  proved,  that  defendant  had  told  him  that 
he  bad  told  twenty  barrels  of  rice  to  the  plaintiff;  at  17$.  per  hun- 
dreds The  plaintiff  then  proved  the  delivery  of  the  order  for  the 
rice  to  the  warehouseman  of  Bennet  and  Co.   .The  rice  not  having 
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be  done  by  that  which  is  tiditamount,  6ach  as  the  delivery 
of  a  key  of  the  warehouse,  in  which  the  goods  are  lodged, 
or  by  delivery  of  other  indicia  of  property.  So  if  the  pur- 
chaser deals  with  the  comnioditv,  as  if  it  were  in  his  actual 
possession,  this  will  supersede  the  necessity  of  proving  ac- 
toal  delivery.  Hence^,  after  a  bargain  and  sale  of  a  stack  of 
hay  between  the  parties  on  the  spot  where  the  stack  stood, 
evidence  that  the  vendee  actually  sold  part  of  it  to  another 
person  (by  whom,  though  against  the  vendee*s  approbation, 
It  was  taken  away,)  is  safficient  to  warrant  the  jury  in  find« 
inff  a  delivery  to,  and  an  acceptance  by,  the  vendee,  so  as  to 
taxe  the  case  out  of  the  statute. 

So  where  a  person  having  purchased  a  horse  of  a  horse* 
dealer,  desired  him  to  keep  the  horse  at  livery  for  him,  and 
the  horse-dealer  accepted  the  order,  and  put  the  horse  out 
of  his  sale-stable  into  another  stable ;  this  was  holden"  to 
be  a  sufficient  delivery,  so  as  to  take  the  case  out  of  the 
atatttte. 

A.  having  sent  to  B."  a  bale  of  sponge  (in  consequence 
of  a  verbal  order  from  B.)  for  which  be  charged  1 1^.  per 
pound,  B.  returned  it,  and  at  the  same  time  wrote  a  letter 
to  A.,  stating,  that  the  sponge  had  been  examined,  and 
having  been  found  not  to  be  worth  more  than  6s.  per  pound, 
he  had  sent  it  back.  It  was  holden,  that  there  was  not 
such  an  acceptance  of  the  goods  as  would  take  the  case  out 
of  the  statute. 

Where  a  sample  is  delivered  to,  and  accepted  by  the  pur« 
chaser**,  and  such  sample  is  to  be  accouUbCd  for  as  part  of 
the  commodity  sold  ;  this  will  be  considered  as  a  sufficient 
acceptance  and  receiving  of  part  of  the  goods,  so  as  to  take 
the  case  out  of  the  statute. 

•Or  that  some  note  or  memorandum  in  writing  of  the  bar^ 
gain  be  made,  and  signed  by  the  parties  to  be  charged  by  such 

1  Chaplin  t.  Rogers,  1  East,  192.  0  Hiude  v.  Whitchousc  and  auoMier, 

m  Elmore  r.  Stoue,  l  Taunt.  458.  7  East,  558.    Klinitx  ▼.  Surry,  5 

II. Kent  T.  Huakinaon,  3  Boa.  &  Pal.         Esp.  N.  P.  C.  267. 

433. 

T  III       -■    I   ■      r.--      '  -■  -■ '■      • . — —    -m^   ^■M«^^M       _ 

been  takeo  away  immediately,  the  defendant  afterwards  caoxAeh 
nianded  the  delivery,  in  consequence  of  which  Benoet  and  Co.  v0» 
Tused  to  deliver  the  rice  to  the  plaintiff,  who  sent  for  it  some  dayt 
after  the  order  hud  been  countermanded.  Eyre  C.  J.  was  of  -opi- 
nion, that  the  order  for  delivery,  directed  to  the  persons  in  whose 
posiiession  the  rice  was,  amounted  to  a  delivery,  so  as  to. take  the 
case  out  of  the  statute.    Searle  v.  Keeves,  2  £sp.  N.  P.  C.  Sd&. 


I 
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ewUract  or  their  agents].  An  i^ioii  oa  the  caae  wat  brought 
against  the  defendants',  for  n^tf.accepting  and.  paying  for 
certain  goods  which  they  had  contracted  to  purchase  by  the 
fotlowing  memorandum  in  writing:  *' We  agree  to  give 
Mr.  Egerton  19^'.  per  lb.  for  thirty  bales  of  Smyrna  cotton, 
customary  allowance,  cash  three  per  cent,  as  soon  as  our 
certificate  is  complete.  (Signed)  Mathews  and  TumbuU ; 
and  dated  the  9d  of  Sept<ember,  1803."  The  defendanU  had 
before  become  bankrupts,  and  their  certificate  was  then  wait- 
ing for  the  Lord  Chancellor's  allowance,  and  after  it  was 
allowed  they  signed  the  memorandum  again.  It  was  object* 
ed  on  the  authority  of  Wain  v.  Warlters,  that  the  contract 
being  altogether  executory,  and  no  consideration  for  the 
promise  appearing  on  the  face  of  the  writing,  nor  any  mu* 
tnality  in  the  en^gement,  it  was  void ;  but  the  court  over* 
ruled  the  objection  on  this  ground,  that  the  object  and 
wording  of  the  17th  section  was  different  from  that  of  the 
4th  section,  in  which  the  word  agreement  was  introduced, 
and  upon  which  the  decision  in  Wain  v.  Warlters  proceeded* 
And  Lord  EUenborough  C.  J.  observed,  that  in  this  cas&of 
Egerton  v.  Mathews,  tne  words  of  the  statute  were  satisfied^ 
if  there  were  some  note  or  memorandum  in  writing,  of  the 
bargain,  signed  by  the  parties  to  be  charged  by  such  con« 
tract.  And  this  was  a  memorandum  of  the  bargain,  or  at 
least  of  so  much  of  it  as  was  sufficient  to  bind  the  parties 
to  be  charged  therewith,  and  whose  signatures  to  it  was  all 
that  the  statute  required  (13). 

Signed  by  the  parties.]  The  place  of  the  signature  is  im* 
material.'  If  a  ^person  draw  up  an  agreement  in  his  own 
handwriting,  beginning,  "  I,  A.  B.,  agree,  &c.'*  and  leave  a 
place  for  a  signature  at  the  bottom,  but  does  not  sign  it, 
the  agreement  will  be  considered  as  sufficiently  si^ned^.  So, 
it  seems,  if  a  person  be  in  the  habit  of  printing  instead  of 

p  EgcKon  T.  Mathewt  and  another,  S    q  Koigbt  r.  Crockford,  1  £ip.  N.P.  C 
Eaat,  ao7.  190.  per  Eyre  C.  J. 


>«M 


(13)  It  will  be  observed,  that  in  this  case  the  name  of  the  pur* 
cbaser,  us  well  as  the  seller,  appeared  in  the  ineinoranduoi,  although 
the  purchaser  only  regularly  signed  it ;  but  in  Champion  v.  Plum« 
aer,  1  Bo^.  k,  PnL  N.  R.  959.  where  the  seller  only  signed,  and 
the  name  of  the  purchaser  did  not.  appear  on  the  bill  of  parceU* 
it  washoldeo,  that  the  bill  of  parcels  was  an  insufficient  memoran* 
dam  of  the  bargain,  because  there  cannot  be  m  contract  without 
two  parties. 


nr  FBAODSi  fiTATUTJi  OF. 

ivirttMig'  his  nalM,  he  rMy  \se  said'  to  sigti  by  his  printed* 
tiftfiUB/aB^w^lw  his  written  n&iiSe'.  ^ 

.  lu  ^p  action  on  the  case  for  th^  non-delivery  of  a  quantity 
ofj^io,  bought  of  the  defendants*,  it  appeared,  that  at  the^ 
^iff^  i\^e  order  for  the  gin  was  gi?en  by  the  plaintiff  to  the 
d^feD,4^^»  &  hiU  of  parcels  was  delivered  to  the  former,  the 
j^x^nted  paft  of  which  was,  "  Loodpn.  Qought  of  Jackson, 
^nd  Hankio.  distillers,"  and  then  followed,  in  writing. 
'^1,000  galloAB  of  gin,  1  in  5.giu  7s.  3oOU'  The  nanoe  o^ 
the  ^pii^hasei  was  inserted  in  the  bill  of  parcel6%  About  a. 
niqnth  after,  the  defendants  also  wrote  the  following  lettejf  to 
the  plaintiff:/'  Sir,  we  wish  to  kiK>w  what  time  we  shall  send 
you  p^rt  of  your  order,.and  shall  be  obliged  for  a  little  time 
in  delivery  of  the  remainder;  must  request  you  to  return 
qur  pipes*  Ypurs,  .&c.  Jackson  and  Hankin."  It  wa« 
holdeh,  that  by  connecting  the  bill  of  parcels  with  the  sub- 
sequent letter  of  the  defendants,  the  requisites  of  the  sta* 
tute  w.ere  Bufligieutly  complied  with. 

'  Or  theif  agents  thereunto  lawfully  authorized,']  The  qiies- 
tiort,'Whether  this  (17th)  section  of  the  statute,  comprehends 
torttractjsr  for  the  sale  of  g'oods  by  auction,  as  weH  as  other 
3ales,  has  not  as  yet  been  solemnly  determined  (14).  As* 
'samin^,  however,  that  sales  by  auctioneers  or  brokers  are 
within  the  17th  section,  it  has  been  uniformly  holden,  ever 
since  the  case  of  Simon  v.  Metivier*',  Chat  the  auctioneer  or 
broker  is  the  agent  of  both  parties,  and  a  memorandum,  made 
bjr  him  of  the  bargain,  is  a  sufficient  complianoe  witb'feliie 
terms  of  the^itatute,  to  make  the  contract  of  aale  binding'  oa 

■ 

r  Pet  Eldon  0.  J.  in  9  Bos.  &  Bttl.  gag.  h  Per  ^leiAoreugh  O.  J.  dctiveitet 
4  ^aiiudcriCM  ?•  Jackaoa  apd  aoothcr,        tire  opioiou  of  the  court  ia  UMeTr 

2  Bos.  k  Pul.  S38-  Whitehousc,  7  East,  569. 

t  ^e  Chain|lion  v.  Plummer,  i  Bob.  h 

Pol.  N.  R.  254. 


(T4)  Lord  Mansfield  C.  J.  and  Wilraot  J.  in  Simon  v.  Metivicr^ 
1  B>.  R.  599*  were  inclined  to  think,  that  sales  by  auction  were  not 
within  the  statute,  on  the  ground,  that  the  solemnity  of  that  kind 
on^e;"and"lhe  number  of  persons  present,  precTuacd*  aT*"p^nur/ 
aa  to  the  fact  of  i;a1«.  But  see  the  judicious  remarks  o(  ElUo- 
borough  C.  J.  on  this  Qf^ituon,  aiid  the  reajsoniug  on  .wluc^,  it  4|b 
fouwied,  inhiucie  v.  Whitebousc,  7  East,  3^3.  See  aote^p.  j(i!^(^» 
under  the  4th  clause  of  the  4th  sectionj.as  to  sales  of /and  \i^  attc» 
tion,'      •'  '  *  * 
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each  (15).  But  the  memorandum  by  the  auctioneer  must  be 
a  Bufficient  memorandum ;  for  where  at  a  sale  by  auction  of 
sugars,  the  auctioneer  (having  before  him  the  printed  cata- 
logue of  sale,  containing  the  lots,  marks,  and  number  of 
iK^sfaeads,  and  the  gross  weights^  of  the  sugars ;  and  also 
another  written  paper  containing  the  conditions  of  sale, 
•which  latter  be  read  to  the  bidders,  as  the  conditions  on 
nrhich  the  sugars  were  to  be  sold;  but  the  two  paper^were 
neither  externally  annexed  nor  contained  any  internal 
reference  to  each  other,)  wrote  down  on  the  catalogue  the 
name  of  the  highest  bidder,  and  the  sum  bid  for  the  par^ 
ticular  lots;  it  was  holden',  that  the  minute  made  on  the 
catalogue  of  sale,  (which  catalogue  was  not  by  any  reference 
incorporated  with  the  conditions  of  sale,)  was  not  a  suffi- 
cient memorandum  of  a  bargain  under  those  Conditions  of 
sale.  But  where  goods  were  sold  by  auction  to  an  agenir^ 
and  the  auctioneer  wrote  the  initials  of  the  agent^s  name, 
together  with  the  prices,  opposite  the  lots  purchased  by 
bim,  in  the  printed  catalogue,  and  the  principal  afterwards, 
in  a  letter  to  tte  agent,  recognised  the  purchase,  it  was 
bolden,  that  the  entry  in  the  catalogue,  and  the  letter, 
coupled  together,  were  a  sufficient  memorandum  of  the 
contract 

In  Boydell  v.  Drummond,  11  East,  149.,  it  was  holden, 
that  the  signature  of  the  defendant;  in  a  book  entituled 
"  Shakespeare  Subscribers,  their  signatures,"  not  referring 
to  a  printed  prospectus  wbic^  contained  the  terms  of  the 
contract,  ana  which  was  delivered  at  the  time  to  the  sub- 
iM^ribers  to  the  Boydell  Shakespeare,  could  not  be  connected 
with  the  prosi>ectus,  so  as  to  take  the  case  out  of  the 
statute,  inasmuch  as  such  connection  could  not  be  esta- 
blished without  the  intervention  of  parol  evidence,  and 
that  would  open  a  door  for  perjury,  which  it  was  the  ob- 
ject of  the  statute  to  prevent. 

If  on  a  sale  by  auction  of  goods  the  same  person  is  de- 
clared tbe  highest  bidder  for  several  lots,  a  distinct  contract 

xHinifeT.  Wfaiteboiiic,7  £Mt,558.      y  Philliinorev.BaiTy,it:anp.N.P.C. 

513. 


'W  *■ 


.  (15)  Id  like  nmnner,  the  roemonindum  in  a  brAker*i»  book,  and 
the  bought  and  sold  notes  transcribed  therefrom,  and  d  livered  to 
tbe  buyers  and  sellers  respectively,  are  suflfriient  to  hiini  tbe  bar- 

8 [in,  the  broker  being  considered  as  the  a^^ent  of  both  parties. 
odcor  V.  Camnieyer,  1  Esp.  N.  P.  C.  105.  ruled  by  Kcnyon 
V«  J*  on  the  authority  of  Simon  v.  Metivier;  and  per  Ellenboroagh 
C.  J.  in  Hinde  v.  Whitehouse,  7  East,  6t)9*  S-  P. 

VOL.  II.  1/ 
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arises,  for  each  lot ;  aod  although  all  the  lots  together  pur« 
chased  by  the  same  person  exceed  10/.  in  value,  yet  if  the 
lots  are  separately  or  less  value  than  10/.  a  memorandum  in 
writing  is  not  necessary*. 

It  is  to  be  observed)  that  neither  the  4th  nor  17th  sec* 
tions  of  this  statute  require,  that  die  agent  should  be  autho« 
rized  by  vnitimg.  A  parol  authority*  therefore,  is  suflb* 
cientf  (16).  But  the  character  of  agent  cannot  be  supported 
by  one  of  the  contracting  parti^\ 


IIL  Tkefflh  and  iixth  Sectiom  relating  to  the  Exe^ 

cuticn  and  Revocation  of  Wills. 

&th  Sectiotu^**  AH  devises  and  bequests  of  any  lands  or 
''  tenements,  devisable  either  by  force  of  the  statute  of 
*'  ^ills»  or  by  this  statute,  or  by  the  custom  of  Kent,  or  of 
*'  any  borough,  or  any  other  particular  custom,  shall  be  in 
'*  writing,  and  signed  by  the  party  so  devising  the  same,  or 
**  by  some  other  person  in  his  presence,  and  by  bis  express 
**  directions,  and  shall  be  attested  and  subscribed  in  the 
**  presence  of  the  devisor,  by  three  or  four  credible  wit* 
^'-nesses,  or  else  they  shall  be  utterly  void  and  of  none 
«  effect.*' 

All  devises  of  any  lands  or  tenements.']  Although  these 
vrords  are  very  general,  yet  it  has  been  holden,  that  copy* 
hold  land*  and  customaiy'  estates,  passing  by  s«rrendef«  are 
not  comprehended  within  them.  In  these  cases,  the  estate 
is  consiaered  as  passing  W  the  surrender,  of  which  the  will 
only  directs  the  uses.  Consequently,  it  is  not  necessary  - 
that  such  will  should  be  executed  with  the  solemnities  re* 


quired  by  this  statute.    Hence,  a  mere  draught  of  a  will, 
the  signing  and  publication  of  which  were  prevented  by  the 

%  Emmenon  V.  Heelb,  9  Taunt.  SS.  fenenl   r.   Aiidi«w»,   i  Vtt.  ass. 

a  Per  Kenyon  C.  J.  in  Rncker  v.  Cam-  Tnffuell  ▼.  Page,  9  Atk.  37. 

meyer,  1  Etp.  K.  P.  C.  106.    See  dPoed.  Cooky.  Dattven,7  £att,^9. 

nho  Emmenon  r.  Heelb,  9  Tannk  Caryr.  Askew,  coram  Shr  L.  Kenyon, 

4fl.  M.  R.  May  9»  i7s6.  9  Bra.  C.  C.  59. 

h  Wrigkt  ▼.  DaMMh,  9  Camp.  N.  P.  C.  and  in  a  note  to  Wagttaff  r,  V^gu 

•.9M.     -  ataff;  9  P.  Wms.  9SS- CoK*t  ad.  ffc. 

jc  Roed.  Gilman  r.  Heyboe,  9  Bl.  R.  cojniizcd  by  Ellenboronfli  C  J.  in 

11 14.    See  also  the  Attorney-gene-  7  East,  394. 
^  nil  V.  Barnes,  9  V6m.599.Attomey- 

(16)  The  third  section,  relating  to  assignments  and  surrenders 
of  leases,  &c«  requires  that  the  agent  should  be  authorised  bj 
writing. 
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sudden  death  of  the  testator,  has  been  hold^n  sufficient  to 
pass  copyhold  land  surrendered  to  the  use  of  the  wilL 

N.  By  the  12th  section  of  this  statute,  "  Estates  pur 
"  outer  vie  are  devisable  by  will  in  writing,  signed  by  the 
**  devisor,  and  attested  by  three  witnesses^  as  in  the  fifth 
"  section/* 

Shall  be  in  wrUingJ]  This  provision  is  merely  a  repetition 

of  what  bad  been  required  by  the  8ttt«  32  H.8.  c.  1.  wbi^h 

first  gave  the  power  of  disposing  of  land  by  will.    But 

writing  was  the  only  solemnity  which  that  statute  required 

(17).    Hence,  before  the  statute  of  frauds,  short  notes, 

taken  by  a  lawyer  from  the  testator's  mouth,  for  the  pui> 

pose  of  being  reduced  into  forni*,  were  holden  to  be  a  good 

will,  though  the  testator  died  before  they  were  so  reduced 

into  form.    In  like  manner,  a^scrap  of  writing,  though  it 

was  not  signed,  sealed,  or  written,  by  the  testator,  might 

have  been  established  as  a  will  by  the  testimony  of  a  single 

witness.    This  did  in  fact  happen  in  a  very  remarkable  case, 

that  of  Sir  Francis  Worseley's  wiil^     One  Baynham,  of 

Gray's  Inn,  wrote  a.will  for  Sir  Francis  Worseley,  which 

will  was  in  loose  sheets,  dictated  by  Sir  Francis,  who  bad 

neither  signed  nor  sealed  the  same,  though  the  writing  itself 

purported  both ;  but  Sir  Francis,  who  intended  to  write  the 

same  over  again,  had  said,  that  in  the  mean  time  that  should 

be  his  will.    N.  Baynham  was  the  only  witness :  the  court 

Conceived  this  to  be  a  sufficient  wilL 

It  has  been  conjectured  by  a  very  eminent  hivryer*,  that 
the  preceding  case,  which  was  decided  in  18  Car.  £.,  might 
have  occasioned  the  introducing  the  fifth  section  of  the 
statute  of  frauds,  the  provision  of  which  (viz.  1st,  That  the 
will  shall  be  siened  by  the  testator,  and  Sdly,  That  it  shall 
be  attested  and  subscribed  by  three  credible  witnesses  in 
the  presence  of  the  testator)  point  directly  at  the  two  griev* 
aacea  in  Sir  Francis  Worseley's  case. 

And  signed  by  the  party  denising.l    What  shall  be  con- 

e  1  And«noo,  34*  cited  by  Ld.  EUen-  leasee  of  GenrdT.  Ld.  MaiM:lictter, 

boreiifb  C.  J.  7  E«ftt,'3il4.  is  Car.  a. 

f  Reported  i»  x  Sldf.  315.  pi.  33. 9  Keb.  %  Ld.  Camden  in  Hindaon  t.  Keney. 

IdS.  pKsa.  by  the  name  of  Stepbem, 

» 

(17)  Btackstone,  in  bis  commentaries,  B.  2.c«  33.  observes,  that 
many  fraudzi  and  perjuries  were  introduced  by  ihis  stau  33  H.  8. 
and  tfiOiaik&im  the  riifficnity  and  hazard^  even  in  matters  of  public 
utility,  of  departing  from  the  rales  of  the  common  law,  which  are 
s^  picefy  constructed  and  artificfall]^  «on(iRted^  that  the  leq^t 
brench'  in  anv  one  disorders  for  a  time  the  texture  of  the  whol«, 

U2 
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sidered  9,9  a,  sufficient  signature  wilUin  tbis  cUuse,  will  ap- 
pear from  the  following  cases'*.  The  devisor  wrot$  his  witl 
with  his  own  hand,  thus :  ^'  I,  John  Stanley,  make  this  my 
last  will  and  testament,"  and  thereby  devised  the  laiid  iu 
question,  and  put  his  seal  thereto,  but  did  not  subscribe  his^ 
name.  The  will  was  subscribed  by  three  witnesses  in  his 
presence.  This  was  holden  to  be  a  good  will  to  pass  the 
land;  for  the  will  having  been  written  by  the  devisor,  and 
his  name  being  in  the  will,  it  was  a  sufficient  signing  within 
the  statute,  v^nich  has  not  appropriated  any  particular  place 
in  the  will,  where  it  shall  oe  signed,  either  at  the  top,  or 
bottom,  or  in  the  margin  (18). 

It  seenf)s,  that  if  the  devisor  cannot  write,  a  mark  made 
by  him  will  be  a  sufficient  signing^  within  the  statute  (19)* 

Whether  the  devisor,  by  merely  affixing  his  seal  to  jthe 
wijl,  can  be  considered  as  having  sufficiently  signed  within 
the  meaning  of  the  statute,  seems  to  be  a  vexata  quasstio. 
Affirmed  per  North,  Wyndham,  and  Charlton,  in  Lemayne 

h  I^mayne  v.  Stanley,  3  Lev.  i.  Ad-  on  special  verdict  in  ^ectment,  Eaa- 

judged  after  several  aryamenti  by  ter  T.  l68i.  C  B. 

the  whole  coirrt,  sc.  North  C.  J.  i  See  iu  Lemayne  t.  Stanley,  Frtem. 

Wyndham,  Charlton,  aud  Levioz,  Ji.  538.  a  dictum  to  this  effect. 


(18)  See  the  opioion  of  Lord  Mansfield  C.  J.  in  Right  v.  Price, 
Doug.  241.  where  the.  will  was  prepared  in  five  sheets,  aud  a  seal 
affixed  to  the  last,  and  the  form  of  attestation  written  upon  it ;  and 
the  will  was  read  over  to  the  testator,  who  set  his  mark  to  the  two 
iirst  sheets^  and  attempted  to  set  it  to  the  third,  but  beini^  uoable, 
from  the  weakness  of  his  hand,  he  said  he  could  uot  do  it,  but  that  it 
was  ht«  will ;  and,  on  the  fol  lowing  day,  being  asked  if  be  would  sign 
his  will,  he  said  he  w'ouid,  and  attempted  to  sign  the  two  remaining 
sheets,  but  wfts  not  able.  Lord  Mansfield  C.  J.  observed,  that 
**  the  testator,  when  he  signed  the  two  first  sheets,  had  an  inten- 
tion of  ^ignirtg  the  others,  but  was  net  able.  He  therefore  did  not 
mean  the  signatur^of  the  two  first  as  the  signature  of  the  whole 
will  ;  consequently  there  never  was  a  signature  as  of  the  whole.*' 
N;  The  case  was  ultimately  decided  on  another  ground. 

(Id)  S^e  Harrison  v.  Harrison,  &  Yes.  jun.  19^.  where  it  vaa 
Koldeo  by  Lord  Eldoa  C.  on  the  authority  of  Guruey  v.  Corbel*, 
C.«.B«  1710,  that  a  will  was  duty  executed  to  pass  fi-eehold  land, 
although  Qoe.wi^ness  only  .had  subscribed  h>^name,  apd  the  olher 
two  Wl  attested  by  setting  their  marks.  See  also  Ad4y  v«  Grix^ 
Qotdux  Sir  W.  Grant  M.  K.  8  Ves.  jun.  .504.  S.  ?• 


•  Not  priitcid,'i>ut  «ti Ay  U.  fild»»  to  be  is  li  aeta  book  WUch  was  t|i#- 
property  of  Mr.  J.  liarnet. 
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V.  SUttley,  tJ  Lev.  1.  Dob.  per  Lerrnz,  S.  C.  Affirmed  per 
Holt  C.  J-  in  Lea  v.  Libb,  1  Show.  (®.  Affirmed  per  Lord 
RaymondC.  J.  at  nisi  pritis^  in  Warneford  v.  Warneford, 
2Str.  764.  Negatived  per  three  barons  -(including  Parker 
C^B.)  in  Smith  v.  Evans,  1  Wils.  313.;  also  per  Willes  C.  J. 
Sir  John  Strange  M.  R.  and  per  Parker  C.  B.  (90)  sitting 
with  Lord  Hardwicke  C.  in  Ellis  v.  Smith,  as  assistants, 
1  Ves.  jun.  IL  1  Dickens,  S25. 

It  is  not  required  by  the  statute,  that  the  witnesses  should 
see  the  devisor  sign,  or  that  he  should  sign  in  their  presence^* 
It  is  sufficient,  that  the  devisor  should  declare  to  the  wit« 
nesses,  that  the  instrument  offered  to  them  to  be  sub- 
scribed is  his  will,  and  that  the  signature  is  his  hand- 
writing. 

Attested  and  subscribed.']  (21).  It  is  not  necessary,  that  the 
will  should  be  attested  and  subscribed  by  all  the  witnesses 
at  the  same  time.     Hence,  where  the  devisor  published  his 

|c  GrayBon  ▼.  AULinson,  s  Ves.  454.  Ellis  ▼.  Smith,  i  Ves.  jun.  1  ] .  1  Dickens, 
335- S.C.  $ 


(20)  Parker  C.  B.  observed,  however,  (accordiug  to  the  report  in 
I  Ves.  jun.  I'i.)  that  as  in  some  cases  it  was  thrown  out  obitei^,  that 
sealing  was  sicriung,  and  in  one  case  decreed^  that  it  was  equal  to 
signing,  he  should  submit  his  opinion.  But  in  Dickens's  Rep.  of 
Ellis  ▼.  Smith,  vol.  1.  p.  228.  and  in  a  MS.  note,  this  remark  does 
not  appear;  and  Parker*s  dissent  from  the  opinion  of  the  three 
judges  in  Lemayne  v.  Stanley,  and  Lord  Raymond  in  War- 
neford V.  Wurtieford,  stands  unqualified. 

(21)  It  is  not  necessary  that  the  witnesses  should  be  informed  of 
the  nature  of  the  instrument  they  are  about  to  attest,  or  that  it  is  a 
will.  Hence  in  Trymmer  v.  Jackson,  determined  in  the  Court  of 
Kiug^s  Bench  upon  a  trial  at  bar*  of  an  issue  directed  by  the 
Court  of  Chancery,  cited  in  1  Ves.  487-  recognised  by  Lord 
Hardwicke  C.  in  Rigden  v.  Vallier,  2  Vez.  258.  and  by  Deuibon 
*J.  in  Wallis  v.  Wallis,  Lincoln  summ.  ass.  1762.  4  Burn^s  £.  L. 
p.  127.  6th  ed.,  the  witnesses  to  the  will  were  induced,  from  words 
made  use  of  bv  Anna  Lordell,  the  testatrix,  at  the  time  of  the  exe.- 
-ontifoti,  10  believ<f;  that  the  instrument  they  attested  was  a  deed,  and 
ndtis  will.  Th^  testatrix  delivered  it  **  as  her  act  and  deed,**  and 
tHe' words  **  sealed  and  delivered"  were  written  above  the  place 
^he^  th^  three  witnesses  were  to  subsci'ibe  their  names.  The 
odUrt^ere  of  opinion,  that  this  was  a  sufficient  execution  of  the 
will.  ' 

:i:  ^;l.     *  Qa  tks  7U  «f  May,  1749.  tee  lUg.  Uh>  B.  1749-  p.  19**  '   •      ' 
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wil\  in  .thd  pjresence  of  twi>  witoesses',  who  subscribed  it  'm 
hi$  presQiK^,  and  some  time  after  he  sent  for  a  third  witnesai 
and  publiahed  it  in  bis  presence;  the  will  was  bolden  to  be 
duly  attested  (99)« 

The  derisor  wrote  upon  a  sheet  of  paper  a  devise  of  land, 
and  subscribed  the  paper,  but  did  not  seal  it;  nor  was  it  at* 
tested^".  On  9t  subsequent  day  he  wrote  a  memorandum  on 
another  side  of  the  same  sheet  of  paper,  containing  a  b^ 
quest  of  personal  estate,  and  subscribed  this  memorandum 
iothe  presence  of  three  witnesses.  He  then  took  tbe^sheet 
of  paper  in  bis  hand,  and  declared  it  to  be  his  last  will,  in 
^he  presence  of  the  three  witnesses,  and  then  delivered  it  to 
them,  and  desired  them  to  attest  and  subscribe  it,  in  his  pre* 
sence,  and  in  the  presence  of  each  other,  which  they  accord- 
ingly did.  It  was  bolden,  that  this  was  to  be  considered  as 
one  entire  instrument,  though  made  at  different  times;  and 
that  it  was  duly  executed  and  attested  to  pass  the  real  es- 
tate; that  the  memorandum  relating  to  personalty  only,  the 
having  three  witneses  must  have  been  merely  for  the  pur* 
pose  of  authenticating  the  former  devise ;  and  the  court  ob- 
served, that  a  person  was  not  obliged  to  make  his  whole  will 
at  the  same  time. 

In  the  case  of  Stonehouse  v.  Evelyn,  at  (be  Rolls,  3  P^ 
Wms.  2o4.  it  was  proved,  that  the  three  subscribing  wit- 

1  Jones  V  Lake,  l6  G.  9.  B.  R.  on  f pe-  m  Carleton <1. Griffin  v. Griffin,  i  Burr, 

cifll  verdict  in  Qcctment.     2  Atk.  549.  on  a  caae  resenred. 
176.  n.  S.  P.  admitud  p«r  Hard* 
wicke  C.  2  Vet.  46S« 


{29^  c(  i^ii^  Q^gQ  ^f  ipitnesses  attesting  at  diflPereat  times  is  sup* 
ported  by  so  many  anthoritieB,  that  it  may  be  coa^dered  as  settled ; 
yet  I  think  itis  a  aangeroos  determioation,  aod  destructive  of  those 
barriers  which  the  statute  has  erected  against  frauds  and  perjuries*'' 
Per  Sir  Joha  Strange,  M*  R.  1  Ves.  jun.  14, 

It  will  be  observed,  that  in  Jones  v.  Lake;,  there  was  only  one  in- 
strnisent,  which  was  attested  by  three  witnesses,  but  in  Lea  v.  Li bb, 
1  Show.  6S.  86.  3  Mod.  26^«(best  reported  in  Carth.  35.)  where 
land  was  devised  by  a  will  subscribed  oy  two  witnesses,  and  after- 
wards a  codicil  was  made,  which  confirmed  all  the  devises  io  the 
will,  and  was  subscribed  by  two  witnesses,  one  of  whom  was  a  wit« 
««ss  to  the  will;  it  was  holden  that  the  will  and  codicil  together 
nijl^re  not  siifficient  to  fiass  the  kuid ;  for  the  stactute  is  esprow*  Ibail^ 
there  ought  to  be  ^Ar^^  witnesses  to  every  devise  of  land,  and  also 
tb(it  the  witnesses  should  subacribe  such  devise  in  the  presence  of 
the  devtaanbut  is  the  present  iostadc^  atitbervf  tbes<^«oienlni« 
ties 'took  plMc. 
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nesses  to  the  will  had  subscribed  their  naikjes  in  Che  pre- 
sence of  the  testatrix;  but  one  of  them  said  he  did  ndt'see 
the  testatrix  sign  the  will,  but  that  she  owned  at  the  time 
when  the  witnesses  subscribed,  that  the  name  signed  to  the 
will  was  her  own  baiid-writing.  This  w«b  hoblen  to  be 
sufficient  by  Sir  Joseph  Jekyll  M.  R. 

Where  a  will  consisted  of  two  sheets  of  paper*^  and  the 
first  sheet  was  regularly  connected  with  the  second,  and  in 
the  first  sheet  the  testator  devised  land  to  trustees  therein- 
after named  upon  trusts  therein  specified,  and  in  the  last 
sheet,  which  was  duly  executed  and  attested,  appoint  cer- 
tain persons  to  be  trustees ;  although  the  testator  did  not 
execute  the  first  sheet,  and  the  witnesses  never  saw  it,  it 
was  the  opinion  of  all  the  judges  of  England,  that  if  the 
first  sheet  were  in  the  room  at  the  time  of  the  execution  of 
the  second,  that  was  sufficient. 

In  the  presence  of  the  devisor  J]  It  is  required  by  the  sta- 
tute, that  the  attestation  and  subscription  of  the  witnesses 
should  be  in  the  presence  of  the  devisor,  in  order  to  prevent 
another  will  being  obtruded  in  the  place  of  the  true  will ; 
but  it  is  sufiicient,if  it  be  proved,  that  the  testator  might  see 
the  witnesses  subscribing  their  attestation ;  it  is  not  neces- 
sary that  it  should  be  proved,  that  the  testator  did  actually 
see  the  witnesses  suoscribe*  Hence,  where  the  devisor 
being  in  bed^  made  his  will,  which  he  signed  in  the  pre- 
sence of  three  witnes8es»  but  he  being  very  ill,  the  witnesses 
withdrew  into  a  gallery,  and  there  subscribed  their  names 
as  witnesses  to  the  will.  Between  the  galleiy  and  the  bed* 
chamber,  where  the  devisor  lay,  there  was  a  lobby  with 
glass  doors,  and  the  glass  broken  in  some  places;  it  was 
proved,  that  the  devisor  might  see  from  his  bed  where  he  lay 
(through  the  lobby  and  the  broken  glass  windows)  the  table 
in  the  gallery,  where  the  witnesses  subscribed  their  names ; 
it  was  adjudeed,  that  the  will  was  duly  executed  in  the  pre- 
sence of  the  devisor,  within  the  intent  of  the  statute. 

Honora  Jenkins',  having  directed  her  will  to  be  prepared, 
went  tt)  the  office  of  her  attorney  at  York,  in  order  to  exe- 
cute it  H«.  J.  being  asthmatical,  and  the  office  very  bOt» 
she  retired  to  her  carriage  in  order  to'execute  the  will,  the 
witnesses  attending  her,  who  after  having  seeq  her  execute* 
returned  into  the  office,  to  attest  the  wiU,  and  the  carxiage 
was  put  back  to  the  window  of  the  office ;  it  was  proved  bf 

n  Bond  ▼.  Seawell,  oncaie  rewrred,    •  8lbeertr.OlMM96dr,€.B:Csrni.9i; 
3  Bitnr.i77S.  1  BLR.  4<^.  BvU.  KI*P.       SsUc.  Sss.  J  Bf .  a  Abr.  4S9. 
964. 8.  C.  p  Casaon  ▼.  Dade,  1  Bi^<;.C«a9«'  .  « 
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a  petmon  whb  wA  in  the<:arriage  with  H.,  J.  that  the  tesia' 
tnx  migkt  see  wbat  passed  through  the  window  of  the  of- 
fice. Immediately  after  the  attestation,  one  of  the  witnesses 
look  tbe<  will  to  the  testatrix,  which  she  folded  up  and  put 
into  her  pocket  Lord  Thurlow  Ch.  thought  the  will  well 
executed ;  and  the  case  of  Sheers  and  Glasscock  was  reiie4 
upon  as  an  authority. 

Althdigh  it  is  required  by  the  statute'',  that  the  attesta- 
tion of  the  witnesses  should  b^  in  the  presence  of  the  de<* 
visor,  yet  it  is  not  necessary,  that  it  should  be  inserted  in  the 
form;of  the  attestation,  that  the  witnesses  subscribed  their 
names  in  the  presence  of  the  devisor ;  whether  they  did  so 
subscribe  is  matter  of  evidence  to  be  left  to  the  jury^ 
Hence,  where  the  attestation  was  '^  signed,  sealed,  pub* 
li^hed,  and  declared,  in  the  presence  of  us,"  tlie  witnesses 
being  dead,  and  their  hand-writing  proved  ;  the  court  held 
that  it  wa^  (he  province  of  the  jury  to  determine  upon  cir- 
cumstances, without  any  positive  proof,  whether  the  wit- 
nesses had  subscribed  in  the  presence  of  the  devisor. 

JBy  thre^  or  four  credible  witnesses.']  The  witnesses  must 
be  persons  who  have  the  use  of  their  reason,  and.  such  re- 
ligious belief  as  to  feel  the  obligation  of  an  oath ;,  who  have 
not  been  convicted  of  any  infamous  crime,  and  are  not  in- 
fluenced by  interest  (23). 

1.    The  witnesses  must  be  persons  who  have  the  use  of ' 
their  reason. 

Persons  excluded  from  giving  testimonyS  for  watit  of  skill 
and  discernment,  are  idiots,  persons  of  insane  mind,  and 
children.    In  regard  to  children,  there  seems  not  to  be  any 

{precise  time  or  age  fixed,  before  which  they  are  excluded 
irpm  giving  evidence  ;  this  will  depend  in  a  great  measure 
on  the  sense  and  understanding  of  the  child,  as  it  shall  ap* 
pear  to  the  court  upon  examination  of  the  infant. 

'  2.  The  witnesses  must  be  persons  who  have  such  religious 
belief  as  to  be  sensible  of  the  obligation  of  ah  oath. 

^*  It  is  9aid  by  Sir  Edward  Coke"*  (1  Inst.  6.  b.},  that  an  in- 
fidel is  not  to  be  admitted  as  a  witness;  the  consequence  of 
which  would  be,  that  a  Jew,  who  acknowled^ges  the  Otd 

^  Brice  ▼.  Smith,  Willes,  i.  t  Gilb.  Evict  109. 

r  Hands  ▼.  Jatnes,  Corayn*!  R.  531.        u  Hale  P.  C.  8  toT.  979. 
•  C;reft  V.  Pawlet,  Str.  1 109* 


.» ♦ 


(23)  This  it  a  ^eperal  rule  of  evidenee^ 
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T^ameDi  0nly,  could  nut  be  a  wkness.  Biit.i:taklOte,;fbM 
altbdugh  the  form  of  the  oath,  as  administered  acci>rding  to 
the  Jaws  of  Eoglaud^  is^  *^  tactis  sacrosanctis  Dei  Mvange^ 
Uis^\  by  which  it  is  presumed  that  the  witness  is  ft  Chrift* 
tian ;  yet  in  cases  of  necessity,  as  in  foreign  cotitracts  be- 
tween merchant  and  merchant^  frequently  transacted  Ny. 
Jewish  brokers,  the  testimony  of  a  jew,  "  tocto  lihro  legis\ 
Mosaic^!'  is  not  U>  be  rejected,  and  is  us^d  (as  \  have  been' 
informed)  among  all  nations.*'      /        , 

The  depositions  of  witnesses*,  professing  the  Gentoo  re« 
ligion,  who  were  sworn  according  to  the  cerenKmievof  thfir 
rSigion^  taken  under  a  commission  out  of  Chancery,  we^e 
lnolden  to  be  admissible  in  evidence,  in  the  great  -case  .(>f 
Omichund  ▼•  Barker;  Willes  C.  J.  remarking,  '*that  if  c^ 
oath  were  merely  a  Christian  institution,*  as  baptism,  the  Bit« 
crament,  and  the  like,  he  should  bate  been  compelled  txyad- 
mit,  that  none  but  a  Christian  could  take  an  oath.  Butoatiis 
were  instituted  long  before  Christianity,  were  *  nuide  use 
of  to  the  same  purposes  as  now,  were  always  held  ivt  the 
bighest  veuemtioa,  and  were  almost  as  old  a«  tbe  creation. 
Juramentum  (according  to  Sir  £dward  Coke)  $nhiialiud  9st 

?uam  Deum  in  testem  vocare ;  and,  Xh^rtiov^^^othing .but  ibe 
eliefofa  God^  and  that  he  will  reward  andpimish  usaaco9\d^ 
ing  to  our  deserts ^  is  necessary  to  qualify  a. man  to. take. an 
oath''  In  conformity  with  the  preceding  remarks,  it. has 
been  holden,  that  the  proper  question  to  be  put  to  a  witness, 
in  order  to  ground  an  objection  to  his  competency^,  is.  not 
whether  be  believes  in  Jesus  Christ,  or  the  Holy  6osf:tel8y 
but  whether  he  believes  in  God,  the  obligation  of  to  oath, 
nod  a  future  state  of  rewards  and  punishments. 

S.  Persons  who  have]  been  convicted  of  any  in&mods 
crime  cannot  be  witnesses. 

There  are  several  crimes,  the  commission  of  which  evince 
such  a  moral  depravity,  as  utterly  to  exclude  the  pfTender 
from  becoming  a  witness.  Hence,  where  a  person  has  been 
convicted  of  treason  or  felony,  his  testimony  cannot  be  re- 
ceived in  a  court  of  justice.  At  the  common  law,  a  person 
convicted  of  petit  larceny  was  holden  not  to  be  a  competent 
witness, 'and  consequently  was  incapable  of  aitteiting  a  de- 
vise of  land*.  But  now  by  stat.  31  G.  3.  c.  5$.  reciting,  tbat 
persons  convicted  of  grand  larceuy  are  by  their  purxIsnmiQnt 
restored  to  their  credit  as  witnesses,  it  isenact^ed,.^'  that  no 
person  shall  be  an  incompetent  witness  by  reason  of  a  con« 

X  OmichancTv.  Barker,  Wllles,  538.        s  Pendock  ▼.  Mackisder,  Willct,669. 
y  R.  v.Taylor, Petke,  N.  P.  C.  n.  per        9  WHt.  IS. «.  C, 
BolkrJ. 
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TictioD  for  petty  larceny.**    Every  species  of  the  crimen  ' 
falsi^  as  it  18  termed,  such  as  perjury,  forgery,  and  the  like, 
renders  persons  convicted  thereof  incompetent  to  be  wit* 
nesses.    Standing  in  the  pillory  being  the  usual  punishment 
inflicted  on  those  who  are  convicted  of  the  crimen  falsi,  it 
was  formerly  holden,  that  no  person,  who  bad  suffered  this 
punishment,  or  even  had  been  sentenced  to  it,  could  be  a 
witness  ;  but  the  rule  now  laid  down  is, that  it  is  the  cttme 
and  not  the  punishment,  which  makes  a  man  infamous ;  and 
consequently,  although  a  person  be  sentenced  to  stand  in  the 
pillory,  yet  if  it  be  not  for  an  infamous  offence^  such  person 
18  still  a  competent  witness*.    If  one  found  RuHtv  on  an 
indictment  for  perjury  at  common  law  be  pardoned  by  the 
king,  be  will  be  a  good  witness^ ;  because  the  king  haa 
power  to  take  off  every  part  of  the  punishment ;  but  if  a 
person  be  indicted  of  perjury  on  the  stat  §  Eliz.  c.  9.  and 
convicted,  the  king  cannot  restore  such  person  to  his  com- 
petency as  a  witness ;  for  the  king  is  divested  of  tbttt  prero- 
gative by  the  express  words  of  the  statute.    In  this  case  the 
disability  forms  a  part  of  the  judgment  on  the  statute,  vi^. 
"  that  the  oath  of  such  person  or  persons,  so  offending, 
thenceforth  shall  not  be  received  in  any  court  of  recora 
within  England  or  Wales,  or  the  marches,,  until  die  judg- 
ment shall  be  reversed  by  attaint  or  otherwise^/*    But  on 
an  iridictment  at  common  law,  the  disability  is  only  aconse- 
quep^e  of  the.  infamous  judgment*.    N.  The  pttfty,  who 
would  object  to  the  testimony  of  a  witness,  on  the  ground  of 
his  having  been  convicted  of  an  infamous  offeoceirmaat  be  . 
prepared  with  a  copy  of  the  judgment^  regularly  entered 
upon  the  verdict  of  conviction ;  for,  until  socb  judgment  is  . 
entered,  t^e  witness  is  not  deprived  of  his  legal  privileges^ 
A  mere  conviction,  unless  followed  by  a  judgment,  is  not 
sufficient  to  destroy  the  competency  of  a  witness^    The 
admission  of  the  witness,  that  he  has  been  convicted  of  the 
offence,  will  not  supersede  the  necessity  of  producing  the 
record  of  conviction,  or  copy  thereof*. 

4.  The  witnesses  must  not  be  biassed  or  influenced  by 
interest 

Previously  to  the  stat  S5  6.  2.  c.  6.  it  was  holden^  that  if 
one  of  the  subscribing  witnesses  to  a  will  of  land  Was  a  le- 

m  Chater  t.  Hawkins,  3  Lev.  486.  e  Pcake\i  Evid.  13S.  fid  ed. 

b  T&ilb.  Evid.  108.  Dorer  ▼.  Mestaer,  f  liec  v.  G«iMl,Cowp.  3. 

B.  R.M.  T.  1803.  London  Sittings,  r  R.  f .  Castell  Careinion,  8  East,  77- 

Ellenborough  C.  J .  ante,  p.  593.  h  Holdfast  d.  Anitey  V*  Dowsing,  Str« 

C  Co.  E«t«  jtBs.b.aded.  1953. 

d  Per  Holt  C.  J.  in  R.  ▼.  Crosby,  Sa&. 
689. 
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gatee  nainiedaD  the  will,  and  the  land  was  charged  with  the 
payment  of  the  legacy,  such  witneaa,  not  having  received  the 
legacy,  or  otberwiae  discharged  himself  of  his  interest  at  the 
time  of  examination,  was  not  a  credible  witness  within  the 
intent  of  the  statute  of  frauds.  Whether  a  witness^  whb 
was  a  creditor  or  a  legatee,  was  competent  to  be  examined 
in  support  of  a  will,  containing  a  charge  a>n  the  land  for 
payment  of  debts  and  legacies,  if  after  the  death  of  the  dew 
visor,  and  before  examination,  he  had  received  or  released, 
or  upon  tender  made  had  refused  to  receive,  the  debt  or  le* 
gacy,  seems  to  have  been  a  vexdta  qumstio.  Lee  C.  J.  bad 
expressed  an  opinion  in  Anstey  v.  Dowsing,  that  the  condi- 
tion of  the  witness,  at  the  time  of  the  attestation^  was  the 
only  thing  to  be  regarded;  and  if  the  witness  was  interested 
at  that  time,  nothing  ex  p^^st  facto  could  give  effect  to  his  at- 
testation. Lord  Hardwicke  C,  in  the  case  of  the  £arl  of 
Ailesbury's  will,  (cited  by  Lord  Mansfield  C«  J.  in  1  Burr. 
487-)  where  the  subscribing  witnesses  were  legatees  named 
in  the  will,  (which  contained  a  charge  on  the  real  estate  for 
the  payment  of  legacies,)  but  had  released  before  examina- 
tion,  established  the  will.  In  Wyndham  v.  Cbetwvnd\  the 
subscribing  witnesses  were  creditors  of  the  devisor,  but  their 
debts  having  been  paid  before  examination,  the  court  were 
of  opinion,  that  these  witnesses  were  oiedible  within  the  in- 
tent of  the  statute. 

In  Doe  d.  Hindson  v.  Kersey^,  where  the  testator  devised 
certain  lands  to  trustees,  to  be  applied  to  the  use  of  such 
poor  of  a  certain  parish  as  by  reason  of  infancy,  impotence^ 
or  old  age,  were  unable  to  work,  and  to  place  out  the  chil- 
dren of  such  poor,  apprentices;  and  the  three  witnesses, 
who  attested  the  will,  were  seised  of  lands  in  fee  within  the 
said  parish,  at  the  time  of  the  attestation,  but  had  conveyed 
away  the  same  before  the  trial;  the  three  puisne  judges 
were  of  opinion,  that  the  witnesses  were  credible  witnesses 
within  the  intent  of  the  statute ;  but  Lord  Camden  C.  J. 
expressed  an  elaborate  opinion  to  the  contrary,  viz.  1.  That 
the  credibility  was  a  necessary  and  substantial  qualification 
at  the  time  of  attestation ;  9.  that,  if  tbe  witness  was  incom- 
petent at  that  time,  he  could  not  purge  himself  afterwards, 
either  by  release  or  payment,  so  as  to  set  up  the  will ;  3. 
that  he  could  not  be  a  witness  in  that  case  to  establish  any 
{>art  of  the  will,  but  that  the  whole  was  void,  Tbe  puisne 
judges  differed  with  Lord  Camden  on  the  second  position, 

i   Wyndham  r.  Clietwynd,   i  Burr.        lenred  from  Wcstaorknd  aitiaet, 

414.     1  BL  R.  65.  special  verdict.  4  Bun.  E.  L.  ^. 

k  Hindfon  t.  Keney,  C.  B.  on  case  re- 
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and,  a$  itappears,  decided  the  case  on  this  grounds  nanaely, 
that  the  witnesses  were  restored  to  their  competency,  by 
the  removal  of  their  interest  before  the  time  of  examina- 
tion (S4).     Having  thus  stated  the  several  decisions,  it  will 
be  proper  to  remark,  that  the  discussion  of  this  sutgect  is 
now  become  matter  of  curious  speculation  rather  tbaa  of 
use;  for,  in  consequence,  of  the  aoubts  which  had  arisen, 
from  the  opinion  expressed  bv  Lee  C.  J.  in  Anstey  v.  Dow- 
sing, the  interference  of  the  legislature  was  deemed  neces- 
sary; and  by  stat  25  6.  S.  c.  6.  it  was  enacted,  "  that  if  anv 
person  shall  attest  the  execution  of  any  will  or  codicil, 
to  whom  any  beneficial .  devise,  legacy,  estate,  interest, 
*'  gift,  or  appointment,  of  or  affecting  any  real  or  personal 
^*  estate,  other  than  charges  on  lands,  &c.  for  payment*  of 
•*  any  debt  or  debts,  shall  be  thereby  given  or  made,  such 
**  devise,  &c.  shall,  so  far  only  as  concerns  such  person  at- 
*'  testing  the  execution  of  such  will  or  codicil,  or  any  per- 
**  son  claiming  under  him,  be  void  ;  and  such  person  shall 
*'  be  admitted  as  a  witness  to  the  execution  of  such  will  or 
**  codicil,  within  the  intent  of  the  said  act,  notwithstanding 
•*  such  devise,  &c."    And  by  s.  2.  ••  Ip  case,  by  any  will 
**  or  codicil,  any  lands,  &c.  shall  be  charged  with  debts; 
'*  and  any  creditor,  whose  debt  is  so  charged,  shall  attest 
"  the  execution  of  such  will  or  codicil,  every  such  creditor,. 
'^  notwithstanding  such  charge,  shall  be  admitted  as  a  wit* 
^'  ness  to  the  execution  of  such  will  or  codicil,  within  the 
*^  intent  of  the  said  act    Provided',  that  the  credit  of  every 
**  such  witness,  and  all  circumstances  relating  thereto,  shall 
**  be  subject  to  the  consideration  and  determination  of  th6 
court  and  the  jur}%  before  whom  any  such  witness  shall 

1  s.  6. 


(24)  The  chronological  statement  of  this  subject  is  as  follows : 
The!  case  of  Holdfast  d.  Anstey  v.  Dowsinj^  was.  decided  in  B«  R« 
Easter  term,  19  G.  2.  1746.  The  decree  of  Lord  Hurdwlcke  9a 
Lord  Ailesbury^s  will  was  in  1748.  The  statute  was  made  in  tlie 
85  G.  2. 1752.  The  judgment  of  the  court  in  Wyndliaiu  v.  Chet- 
wynd  was  delivered  bv  Lord  Mansdeld  C.  J.  B.  R.  M.  T.  31  G.  ^ 
17^7*;  the  will,  on  which  the  question  arose,  being  dated  the  14tb 
of.Mfiy,  1750*  The  judgment  in  Doe  d.  Hindson  v.  Kersey  waf 
delivered  by  Ld.  Camden  C  J:  C.  B.  in  E.  T.  5  G,  3.  1765f  the 
will,  on  which  the  question  arose,  being  dated  the  l6th  of  August, 
1734.  The  two  last-mentioned  cases  are  arranged  in  the  text,  as 
iP  ^ey  had  been  decided  before  the  slatnte  2.9  G.  2.,  becsltiae  it 
does  not  appear  that  in  eith^of  thenttbe  <^ecisiop,wa$  ip^ue^Q^d 
by  the.pi:DYi9ion8  ofihat  statute*  In  both  ca^eSf  th&wiU&4uia  been 
executed  be&re  the  statute^  ......    u  - 
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*'  be  examined,  or  his  testimony  or  attestation  made  use  of ; 
"  or  of  the  court  of  equity,  in  which  the  testimony  or  at- 
'*  testation  of  any  such  witness  shall  be  made  use  of;  in  like 
'*  manner  as  the  credit  of  witnesses  in  all  other  cases  ought 
"  to  be  considered  of  and  determined." 

It  does  not  appear  that  the  legislature*",  when  they  passed 
the  statute  of  frauds,  had  in  their  contemplation  executions 
of  wills  by  blind  men.  It  seems,  however,  that,  in  the  case 
of  a  blind  man,  stronger  evidence  will  be  required  than  the 
mere  attestation  of  signature,  but  it  is  not  necessary,  that  the 
will  should  be  read  over  to  him  in  the  presence  of  the  attest- 
in  °:  witnesses. 

Of  the  proof  by  the  subscribing  witnesses.-^To  prove  the 
due  execution  of  a  devise  of  lands,  the  original  will  must  be 
produced,  and  one  of  the  subscribing  witnesses,  if  livingt 
must  be  examined  to  prove,  that  the  solemnities  prescribed 
by  the  statute  have  oeen  complied  with,  agreeably  to  the^ 
rule  of  law,  that  where  a  witness  has  subscribed  an  instru- 
ment, be  must  be  produced,  because  it  is  the  best  evidence 
(23[;  and,  even  where  the  will  is  in  the  hands  of  the  adverse 

HI  Loftgcbftmp  d.  Goodfellow  t.  Fish,  3  N.  R.  415. 


(35)  "  Although  the  common  course  is  to  call  one  witness  only  to 
prove  the  will*,  yet  that  is  only  where  there  is  no  objection  made 
to  the  execution  of  the  will  by  the  heir;  for  he  is  entitled  to  have 
all  the  witnesses  examined,  but  then  he  must  produce  them;  for 
the  devisee  need  not  produce  more  than  one,  if  such  witness  shall 
prove  all  the  requisites ;  and  though  they  should  all  swear  that  the 
will  was  not  duly  executed,  yet  the  devisee  would  be  permitted  to 
addnce  evidence  of  circumstances  to  prove  the  due  execution ;«  as 
was  the  case  of  Austin  and  Willes,  cited  by  Lord  Hardwicke  C.  in 
Blacket  and  Widdrington,  M.  T«  1 1  G.  3.  in  which  case,  notwith- 
standing the  three  witnesses  swore  that  the  will  was  not  duly  exe- 
cuted, the  devisee  obtained  a  verdictf.  In  Pike  and  Bradbury^, 
before  Lord  Raymond,  upon  a,u  isme  of  devisavit  vel  non,  the  wit- 
nesses denying  their  hands,  the  devisee  would  have  avoided  calling 
them,  but  the  C.  J.  obliged  him  to  call  them,  whereupon  the  first 
and  second  denying  their  hands,  it  was  contended  that  he  should 
go  no  further ;  for  it  was  argued,  that  though  if  you  call  one  witness, 
who  proves  against  you,  yoa  may  call  another,  yet,  if  the  second  also 
prove  against  you,  you  can  go  no  farther;  but  the  chief  justice  per- 
mitted the  devisee  to  call  other  witnesses  to  prove  the  will,  and  be 
obtbin^  a  verdict."    Gilb.  Evid.  69.  Bull.  N.  P.  264. 

r 

*  Per  Im  C  J.  in  Atmtey  v.  B^wsHig.  See  also  the  opinion  of  Kooyon  C. 
Jf.in  t>9e  V.  Smith,  i  E«p.  N.  P.  C.  391. 

t  See  also  Lowe  v.  Jalliffe,  1  Bl.  R.  365.  S.  P. 

t  0.'  Pike  T.  Bs(fmeifn«^;  cited  in  Str,  1096.  and  there  said  to  hare  been  de«' 
^teratined  hy  Pratt  C.J. 
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party,  who  has  notice  to  produce  it,  and  in  consequence  of 
such  notice  does  produce  it  at  the  trial,  the  party  calling 
for  it  is  bound  to  call  one  of  the  subscribing  witnesses  to 
prove  it*.  If  all  the  subscribing  witnesses  are  dead,  their 
handwriting  and  that  of  the  devisor  must  be  proved. 

*  A  devisee  or  executor  in  trust*,  who  has  acted,  may  be 
examined  as  a  witness  in  support  of  the  will  In  like 
manner  an  executor,  who  does  not  take  any  beneficial  in- 
terest under  the  wilf,  is  a  competent  witness  to  prove  the 
sanity  of  the  testator.  So  the  wife  of  an  acting  execdtor, 
who  does  not  take  any  beneficial  interest  under  the  will, 
is  a  competent  witness  to  prove  the  execution  of  it^ 

If  a  person  who  is  interested,  execute  a  surrender  or  release 
of  his  interest^,  he  may  be  examined  as  a  witness,  although  the 
surrenderee,  &c.  refuse  to  accept  the  surrender  or  release. 

6th  Section.-^"  No  devise  in  writing,  of  laiids,  tenements^ 
"  or  hereditaments,  nor  any  clause  thereof,  shall  be  revo« 
**  cable,  otherwise  than  by  some  other  will  or  codicil,  in 
''writing,  or  other  writing  declaring  the  same;  or  by 
**  burning,  cancelling,  tearing,  or  obliterating  the  same,  by 
**  the  testator  himself,  or  in  his  piresence,  and  by  his  direc* 
**  tions  and  consent ;  but  all  devises  and  bequests  of  lands 
**  and  tenements  shall  remain  and  continue  in  force,  until 
the  same  be  burnt,  cancelled,  torn,  or  obliterated  by  the 
testator,  or  by  his  directions,  in  manner  aforesaid;  or 
unless  the  same  be  altered  by  some  other  will  or  codicil, 
in  writing,  or  other  writing  of  the  devisor,  signed  in  the 
presence  of  three  or  four  witnesses,  declaring  the  same/*' 

No  devise  in  wfiting^  of  lands,  S^c.  shall  berevocablfi^  otkerr 
wise  than  by  some  other  will  or  codicil,  in  writing ;  or  other 
writing  of  the  devisor,  signed  in  the  presence  of  three  or  four 
tvitnesses,  declaring  the  same.']  Having  premised  that  before 
this  statute,  devises  of  lands,  made  under  the  particular 
customs  of  boroughs,  or  by  virtue  of  the  statute  of  wills 
(32  H.  8.  c.  I.),  might  have  been  revoked  by  any  express 
words  without  writing',  the  statute  of  wills  havmg  given 
pov^er  to  any  person  seised  in  fee  of  lands,  to  devise  such 
lands  by  will,  in  writing,  but  being  silent  as  to  revocations,  I 
shall  proceed  to  consider  the  several  methods  prescribed  by 
the  statute  of  frauds  for  the  revocation  of  wilts  of  lands^ 
and  then  subjoin  some  remarks  on  implied  revocations. 

il'Per  Lord  Renyon  C.  J.  in  a  cane  q  Goodtitle  v.  Welfbrd,  Douf^.  19$* 

cited  by  Lawrence  J.  io  Gordon  r.  r  Dyer,  310.  b.  pi.  81.  Adm«  in  Sym- 

Secretan,  8  East,  548.  son  v.  Kirtou,  Cro.  Jac.  11,5.  imd 

n  ^we  V.  JoHiffe,  i  Bl.  R.  365.  CranTcIl  ▼.  Sanders,  Cro.  Jac.  407- 

p  Bettifon  v.  Bromley,  12  East,  950.  Gilb.  Btr,  93.  ed.  1739*  . 
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'   This  section  prescribes  three  methods^  by  which  a  devise 
of  land  may  be  revoked;  either  by  another  will  or  codicil 
in  writing,  or  by  other  writing,  declaring  the  intention  of 
the  devisor  to  revoke  the  former  devise ;  or  by  burning, 
cancelling,  &c.  With  respect  to  the  first  method,  (the  only 
subject  now  under  consideration)  it  is  to  be  observed,  that 
the  words,  **  signed  in  the  presence  of  three  or  four  wit- 
nesses," having  Deen  holden  to  refer  to  the  next  preceding 
words  ^'  other  writmfi^*  only,  and  not  to  the  words  *'  will  or 
codicil  in  writing,^*  it  is  not  necessaiy  that  a  will,  whereby  a 
former  will  is  revoked,  should  be  signed  by  the  devisor  in 
the  presence  of  three  witnesses* ;  but  that  a  second  will  may 
operate  as  a  revocation  of  a  former,  it  is  necessary,  1.  That 
ihe  second  will  should  expressly  revoke  or  be  clearly  incon« 
ftistent  with  the  first  devise,  quoad  the  particular  subject 
tnatter  of  such  devise*.    If  it  be  merely  found,  that  another, 
or  even  a  different  disposition  has  been  made  by  the  testator 
from  that  which  he  had  first  willed,  yet  if  it  do  not  appear  to 
the  court,  what  that  difference  is,  it  will  not  be  a  revocation*. 
2.  It  is  necessary  that  the  second  will  should  be  subsisting 
and  effective  at  the  time  of  the  death  of  the  testator ;  con* 
aequently;  if  the  second  will  be  not  executed  with  the  for- 
maiities  prescribed  by  the  5th  section  of  the  statute*,  or 
if  the  second  will  be  effectually  cancelled  in  the  life-time  of 
the  testator^  the  first  will  shall  operate,  as  if  no  other  had 
existed  (96).    S.  As  before  the  statute  of  frauds,  parol  de- 
clarations of  an  intention  to  revoke  in  future,  wei-e  hoidea 
not  to  amount  to  a  present  revocation*,  so,  since  the  statute, 
such  declarations,  although  executed  With  the  formalities 
Konired  by  the  statute,  will  not  operate  as  a  revocation*. 
4f.  It  is  an  established  principle,  that  an  instrument,  which 
was  intended  to  operate  as  a  devise,  if  it  cannot  take  effect 
as  such,  shall  never  operate  as  a  revocation^. 

ft  8m  II«U  ▼.  Clerk,  S  Mod.  dlS.  re-  C.  p.  344.  but  in  Tonliiii's  edit.  p. 

-  cognued  Vy  Ld.  Hvdwicke  C.  in  489.  Thomas  ▼.  Evans,  3  East,  488, 

EWs  r.  taitb,  4  Bnro.  E.  L.  199.  x  Eccleston  v.  Speke,  1689,  Carth.  ei, 

tSee  Gox*s  note  to  Ouiona  ▼.  Tyrer,  Onioos  ▼.  Tyrer,  1716,  i  P.  Wiiii» 

1  P.  Vfns.  345.  344. 

•  HHchiiw  T.  BsMett,  Salk.  592.  l  y  Goodrii^ht  ▼.  6lasier,'4  Bur.  9519. 

9I10W.  537.  3  Mod.  803.  Skow.  P.  C.  %  CraDvell  ▼.  Saunders,  Cro.  Jac.  497. 

.  140.  Harwood  v.  Goodfight,  Cowp.  a  Thomas  ▼.  Evans,  9  East,  488. 

87.  S.  G.  in  C  B.  3  Wils.  497-  9  BK  b  Exp.  £.  o#  IJchester,  7  Ves.  jun.  348. 
•  E.l^.aadiirI>oiii.  Pro.  7Bro.P. 


(96)  Where  an  eftctive  devise  appears  to  have  been  once  made 
lb  dfsberiton  of  the  heir  at  law,  it  will  lie  upon  the  heir  to  prove, 
tfalft  such  devise  has  been  effectively  defeated.    Cowp,  87. 
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Or  other  itriHitg  tf  the  dems&r  declaring-  the  same,  signed 
in  the  pffBsente  ^f  three  arfemr  witnesses'].  I  am  not  aware, 
that  there  has  been  any  ease  decided  upon  an  instrument  of 
revocation,  intended  merely  to  operate  as  such,  and  not  as  a 
devise.  '  It  appeaiB,  however,  to  have  been  the  opinion  of 
Lord'  Cowper  C.  in  Onions  v.  Tyrer,  1  P.  Wms.  345.  Cox*» 
ed.  that  such  an  instrument  would  be  effective,  if  signed  by 
the  devisor  in  the  presence  of  three  witnesses,  as  this  clause 
directs,  and  without  the  other  formalities  re<|uired  in  the 
case  of  Wilts  by  the  5th  section,  viz.  the  attestation  and  sub* 
scription  of  the  witnesses  in' the  presence  of  the  devison 

3d.  Method  of  express  revocation.  By  burning^  S^c. — Or 
by  burnings  cancelling,  tearing,  or  obliterating  the  same,  by 
the  testator  himself  ^  or  in  his  presence,  and  by  his  directions 
and  eonseiU.']  The  acts  here  mentioned  are  in  themselves 
equivocal  acts;  and,  consequently,  in  order  to  make  them 
operate  as  revocations,  it|must  oe  shewn,  that  they  were 
dbna  animo  reoocandi,  thai  is,  with  an  intention  to  revoke ; 
for  unless  that  appears,  the  prior  devise  will  notbe  oevokedS 
Hence,  if  the  devisor  were  to  throw  the  ink  upon  his  wiU, 
]nstea4  of  tUe  saiKl;,tbou£'h  it  might  be  a  complete  defacing 
of  the  instrument,  it  would  not  be  a  revocation ;  or  suppose 
a.peraon,  having  twt>  wills  of  different  dates  by  him,  soould 
dirac.t  the  first  will  to  be  cancelled,  and,  through  mistake^ 
the  p^son  tp  v^rhom  the  devisor  gave  his  directious,  should 
cancel  the  last  will:  such  an  act  would  not  be  a  revocation  oi 
the  last  will:  or»  suppose  a  person,  having  a  will  consisting 
of  two  parts,  throws  one  unintentionally  into  the  fire,  where 
it  is  burnt,  it  would  not  be  a  revocation  of  the  devises  con- 
tained in  such  part  The  intention,  therefore,  must  govern 
in  such  cases* 

A.,  by  will,  duly  executed  and  attested^*,  devised  bad  to 
trustees  to  seveml  uses ;  and  at  the  same  time  executed  a 
duplicate  thereof,  with  all  the  solemnities  prescribed  bylha 
fifth  section  of  this  statute.  Some  time  after,  having  been 
desirous  to  change  one  of  his  trustees,  he  ordered  bis  will 
to  be  written  over  again,  without  any  variation  fraaE»»  tho 
first,  except  only  in  the  name  of  that  trustee,  and  a  clause 
revoking  all  former  wills.  When  it  was  so  written  over,  he 
executed  it  in  the  presence  of  three  witnesses,  and  the  three 
witnesses  subscribed  their  names,  but  not  in  bis  presenee, 
(as  the  5tb  srection  directs).  Some  evidence  was  adduced^ 
that  the  testator  afterwards  cancelled  the  duplicate  of  tb« 

c  Per  L4.  }Xmm^M  C,  <J.  ia  Bartcn-        in  Chan.  459.  Gilb.  Rep.  ISO.  I  BfL 
shaw  v.  Gilbert,  Coirp.  52.  Ca.  Abr  407. pU  l.btttbc!>t  rwp^ttm 

d  OnioiM  T.  Tyrer,  9  Vera.  74].  Prec.       in  P.  Wms,  rot.  1.  p.  344.  C^s  tcU 
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first  mill,  by  tetrifig  off  tbe  setL  The  ^Mtliou  wa«,  whe- 
ther the  canoellitig  the  duplicate  of  the  wst  will  shoald  he  a 
revocation  thereof  within  this  dauae.  It  waa  adinittedy 
that  if  a  devisor,  having  duplicates  of  bis  wilU  cancels  one  06 
them  animo  rm>ocandi^  this  is  a  good  revocation  of  the  whole* 
will,  and  of  both  the  duplicates  (97).  But  it  was  decreed  iit, 
the  present  case*,  "  that  it  was  plain  the  testator  did  not  mean 
to  T€t>oke  his  former  will  by  cancelling^  but  by  substituting 
another  perfect  will  in  lieu  thereof,  and  not  otherwise;  and, 
therefore,  the  cancelling  thereof  (if  any)  was  but  a  cir* 
cumstance  shewing  that  he  thouaht  be  had  made  a  good 
disposition  by  the  second  will,  ana  in  confidence  thereof  it 
was  done  with  no  other  intent,  but  that  the  second  will 
should  thereby  more  surely  take  place." 

In  order  to  effectuate  a  revocation',  it  is  not  necemury, 
that  the  will  should  be  actually  destroyed ;  hence,  a  slight 
tearing  of  a  will,  and  throwing  it  on  the  fire,  with  a  delt* 
berate  intent  to  cansmme  it,  by  the  testator,  though  it  fell  off 
and  was  preserved  by  a  bystander  without  bis  consent  or 
knowledge,  has  been  holden  to  be  a  sufficient  revocation. 

A.  having  made  a  will  of  land*,  and  a  duplicate  thereof, 
(botii  duly  executed  and  attested)  but  declaring  that  it  was 
not  a  will  to  his  liking,  and  that  he  should  alter  it,  ddivered' 
the  duplicate  to  B.  (a  devisee  named  therein).  Afterwards 
4*  executed  another  will,  disposing  of  his  estate  in  a  dif- 
ferent manner  from  what  he  bad  done  under  the  former 
will,  and  therd>v  revoked  all  former  wills,  and  at  the  same 
time  cancelled  the  first  will,  which  remained  in  his  own 
custody,  observing  to  the  person  who  made  the  second  will, 
tliat  there  was  a  duplicate  of  his  first  will  in  the  hands  of 
B.  A  short  time  before  A.'s  death,  one  of  the  principal 
devisees  in  the  last  will  died ;  whereupon  A.  sent  tor  an  at- 
torney to  prepare  another  will,  but  before  the  attorney  ar« 
rived  A.  became  senseless,  and  shortly  afterwards  died. 
After  his  death,  the  first  and  second  wills  were  found  toge- 
ther Ja  a  paper,  both  cancelled ;  but  the  duplicate  of  the 
fint  will  (which  duplicate  had  been  delivered  to  B.)  was 

e  Rcf .  Lib.  B.  1716.  fi»l.  942.  Cox'i  p.    f  mUb  d.  Mal«  ▼.  Tbonti,  s  81^.  R. 

jjj[ins.  vol.  1.  p.  345.  ,     1043. 

g  BurteiiBbaw  ▼.  QUbcrt,  Cowp.  4^ 


^{    '   '.T  t<»i 


»  II  *i 


^t7)  ^  Where  diere  are  duplicates  of  a  will,  ope  in  the  possession 
of  the  devisor,  .the  other  not;  and  the  devisor  cancels  that  which  is 
ifl^p  cniAiKfjr^lt  hfi  an  effectaal  cancelUog  of  both."  Per^kston  J. 
in^ly^tijjdhjjyj  i,  Gilbert,  Cowp.  d4» 


\ 
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found  figo^ng  some  deeds  and  papers  of  the  testator  tit« 
cancelled.  It  did  not  appear,  how  th«  duplicate  came  to  be 
ibund  among  the  testator's  papers.  It  was  holden,  that  at 
the  time  of  making  tlie  second  will,  the  first  was  clearly 
revoked,  and  that  it  was  not  set  up  again  by  cancelling  the 
second  wilL 

The  testator,  after  devising  all  his  land^  to  trustees  upon 
trust  to  sell,  **  except  the  house  at  Bath,"  gave  to  his  wife 
his  house  in  Bath  for  her  life,  and  after  her  death,  to  his 
eldest  son,  and  after  the  execution  of  the  will  sold  his 
hOQse  at  Bath,  and  struck  out  of  his  will  the  exception  and 
the  d^ise  respecting  it  It  was  holden,  that  the  devise  to  ^ 
the  trustees  was  not  revoked  by  the  erasure,  as  to  the  house 
at  Bath  (£8).  So  whefe  a  testator  bv  will  duly  executed  and 
atttsledS  de^vised  lands  to  A.  and  ».,  as  joint  tenants  in  fee, 
and  aftcrwttvds  struck  out  the  name  of  »•  by  drawing  a  pen 
through  it  It  was<  holden,  that  the  erasure  was  to  be  con* 
sidemi  as  a  revocation  of  the  devise  pno  tanto  only  (99). 

A.,  "by  win  duly  executed  and  attested^,  devised  land  to 

B.  and  C  in  trust,  and  afterwards  struck  out  the  name  of 

C.  and  insertted  the  names  of  D.  and  E.,  leaving  the  general 
purposes  of  the  trust  unaltered,  though  varying  in  certain 
fiarticulars,  and  did  not  republish  his  will.  It  was  holden, 
that  the  intent  of  the  testator  appeared  to  be  to  revoke  by 
the  sulvtitution  of  another  good  device  to  the  new  trustees, 
and  not  by  the  obliteration;  but  such  devise,  not  having 
been  executed  with  the  proper  solemnities,  would  not  ope- 
rate as  a  revocation ;  and,  aomitting  that  th6  obliteration  of 
the  name  of  C,  w^uld  have  revoked  the  devise  to  C,  yet  the 
heir  could  not  recover,  inasmuch  as  the  devise  to  B.  re* 

1)  Suttoniv. Stttton, Cowp.  S12.  kSlMrtd.GMtnlW.Siiiitii,4£aM,4I9- 

i  ILaiiios  T.  LaEkiM,  3  Boi.  &  Put  l6. 


(28)  If  A.  by  his  will  devises  alt  the  residue  of  his  personal  estate 
to  B.  and  C,  and  makes  them  exeootore;  and  after,  by  a  codicil, 
cancels  and  -revokes  every  thing  relating  to  B.,  and  aiso'rerokes 
the  apfjointaieDt  6f  B.  as  executor,  C.  shall  have  the  ^hc))e.  A 
revocation,  without  a  new  gift,  shall  have  the  same  efiectas  if  it 
had  been  expressly  given,  and  whether  it  be  by  codicil  or  oblite^ 
ration,  it  is  the  sam«,  Humphries  v.  Taylor,  in  fciinc.  HiL  25  G.  2. 
7  Bac.  'Abr.  by  Gwiflim,  p.. 363. 

(^9]  A  mere  change  of  trustees  will  not  revoke,  a  prior  d^vi»eiof 
0ie  eqmUbl^  estat^  Willetv.  Sandfordy  I  Vez.  178.J9&  Dw  y. 
Pott,  Doug.  710.    Watts  V.  Fullarton,  (cited)  Poaf .  7U* 
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mahied  unretoked,  and  conif)etefet  t6  su^t^in-alf  ifte  trasts 
in  the  Will  in  exdusidn  of  the  h^iF. 

Having  treated  of  the  express  acts  of  revocation  .m^n* 
tioned  in  the  statute,  it  will  be  proper  to  take  notice  of 
impHed  rtvoeaiions  (90). 

Implied  Revocations. — Although  the  section  of  t^. sta- 
tute of^frauds  now  under  review  has  enumerated  several 
methods  by  which  a  devise  of  lands  may  be  revoked,  and 
although  it  should  seem  to  have  been  the  intention  of  the 
legislature  to  have  excluded  every  other  method  of  revo- 
cation, yet  has  it  been  holden,  that  implied  revocatipns  are 
not  within  the  statute. 

Implied  revocations,  strictly  so 'termed,  are,;  1st,  nthen 
certain  acts  are  done  by  the  testator^  inconsistent  withorcon- 
tradictory  to  the  dispositions  made  by  the  wiil,90  necessarily 
inferring,  an  intention  to  revoke,  that  the  law  will  presome 
such  an  intention.  As  where  the  devisoi^,  by  a  subsequent 
deedy  gives  to  the  devisee  in  fee  a  lesser  interest,  e.  ^«  an 
estate  for  years;  to  commence  after  the  death  of  the  devisor; 
in  such  case  the  intended  devisee  cannot  have  both  interests ;  ^ 
that  which  is  conveyed  by  the  deed  muat  take  etl'ect,  and, 
therefore,  the  law  makes  a  necessary  implication,. that  the 
first  disposition,  which  is  by  the  will,  is  revoked.  In  like 
manner,  where  the  devisor  having  devised  a  reversion  to  A., 
afterwards  grants  the  same  to  B.,  this  will  be  a  revocation^ 
even  though  the  lessee  has  not  attorned.  So  where  the  tes- 
tator having  devised  land  to  A.  bargains  and  sells  the  same 
land  to  B.,  although  the  deed  be  not  enrolled  within  six 
inonths,according  to  tbestatute,  and»  consequently,  nothing 
can  pass  to  the  bargaioee,  yet  this  will  amount  to  a  revo- 
cation, becsMiM  here  is  a  solemn  act  done,  whereby  the  tes- 
tator has  clearly  evinced  his  intention,  that  the  devisee 
should  not  have  the  land  devised  (31). 

1  Cdke  ▼.  Bvlloek,  Cro.  Jae.  4$.  citeil  hi  Harkness  r.  Bayley,  Pr.  Cb.  5U.  and 


(30)   For  fareher  inffdrmatiou  on  this  subject,  see  Qilb.  Devises, 
p.  93—105.  Ed.  I73tf. 

(dl)  I  am  not  aware,  thajt  the  t\vo  last  roentiooed  iostaoces  bare 
ever  be^^asolemnly  decided.  They  are  mentioned  in  I  RoU*  Ahr. 
6l5.  (P.)  pi.  5, 6.  as  the  opinions  of  Popham  and  Gawdy  Js.;  but, 
from  subsequent  cases,  where  (hey  have  been  cited,  it  appears  t^iat 
.<they 'have been  considered  as  law.  Crilbert  has  inseried  them  in  his 
Treatisiton  Devised,  p.  9£f,96*  «!•  1739. 


/ 
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3«  It  liias  l^qen.  holdi^n,  that  reirocttioiia  are  necnttavHy  ta 
be  implied  or  presumed,  from  z  total  ohange  in  the  cir- 
cumstances of  the  testator's  femiljT  nAer  the  execution  of 
the  will. 

/This  bead  of  revocation  was  origiiially borrowed  from  tfie 
civil  law  (39),  and  applied,  in  (he  first  instance,  to  bequests  of 
personal  estate*",  and  afterwards  extended  to  devises  of  land, 
such  revocation  not  having  been  considered  as  excluded  by 
the  provisions  of  the  6th  section  of  the  statute  of  frauds.  What 
changes  or  alteration  in  the  circumstances  of  the  testator  will 
be  sufficient  to  work  a  revocation  of  a  devise  of  land,  may 
often  be  difficult  to  decide.  It  has,  however,  been  solemnly 
determined,  that  a  subsequent  marriage  a$td  the  birth  of  a 
child^  wiikout  pro9i$ior^  made  for  iht  objects  of  these  reta* 
tionsp  is  such  a  material  change  in  the  circumstances  of  the 
testator^fi  family,  as  will  work  a  revocation  of  a  devise  of 
land  (33).    And  a  posthumous  child  has  been  considered 

m  Im^9  tr.  Lngf  SaUc.  593.  Ovethnry  v.    n  See  cxp.  E.  of  Ilchcster,  7  Vex.  jan. 
Ov^iiry,  ft  Show.  843.  S43* 


!»■    »  |fc——— —^^iW^^^Ji^*.— .— **^—^i*i^ 


(32)  N.  By  the  common  law,  before  the  statute  of  frauds,  a  sub- 
sequent marriage  was  holdeu  to  revoke  a  will  of  land  made  by  a 
feme  sole;  although  such  marriage  was  had  with  the  person  in 
whose  favour  the  will  was  made.     Force  v»  Hemblioge,  4  lUp; 

Co.  b.  ^ 

(33)  An  opinion  had  been  expressed  to  Brown  v.  'nwmpsbft,  %i 
the  Uolb,  8  Dec.  1731,  by  Sir  John  Trevor,  M.  R.  and  aftefwia^d:^ 
ill  the  same  case  by  Lord  Keeper  Wright,  (1  P.  Wms.  904.  n.  1  Eq. 
Ca.  Abr.  413.)  that  revocations  of  a  de?ise  of  landm^ht  be  itk* 
.  plied  from  a  subsecjuent  marhaee  and  birth  of  a  child,  notwith-^ 
standing  the  provision  of  the  6th  section  of  the  statute  of  frauds; 
but  this  point  was  not  considered  as  settled  until  the  case  of  Chris- 
topher V.  Christopher,  Exch«  177l»  2  Dickens,  446*  when  it  was- 
solemnly  determined,  by  Adams  B«,  Smythe  B.,  aad  Parker  C«  B. 
against  the  opinion  of  Perrot  B.,  who  thought  the  case  wilhio  the 
statnte,  amd that  the  dispute  concerning  the  reality  of  a  subsequent 
•marriage,  and  the  legitimacy  of  children,  was  as  open  to  perjury  a^ 
any  other,  and  that  the  statute  intended  an  actual  and  notapre^* 
sumptive  sevQcatton.    Tne  case  of  Chrtstopher  v.  Christopher  has 
been  r^ogniaed  in  several  subsequent  cases,  ^\t,  in  Spraa^^'  |i^.: 
Stone«  Sftthe  Cockpit  *  87  March,  1773.  Attibl.  7?t.  Bhrdy  V.  Cp- 
bitt^B.  R.  M.  178§,  Dbng.SK    Doe  ^.  Lartcaihife,  B.  R,  Rt^ 
IJ^sS  T.  R«  49.;  and,  lastly,  in  K(fD«Mv.  Sti^ftM,  B.  R.'  T/ 
1809,  £  East,  530.     N.  Marriage  algue,  pr  the  subse^u^nt  birth  of 
children  unprovided  for  alone,  is  notsi^d^fnt  to  operate  as^rettoes* 
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>£9r  this«.{>iirp€i8e  m  Aefsame  condition  bs  a  obf!d^rft  dur. 
log  the  te6tat«r*»  bfe^imen  ^ 

This  rule  of  revocation,  like  the  preceding,  was  formerly 
considered  as  grounded  upon  a  presumed  alteration  of  ii\- 
teation  in  the  testator;  but  in  a  modern  casc^,  Ld.  Kenyon 
C.  J.  thought  it  jras  founded  **  on  a  tacit  condition  an- 
nexed to  the  will  when  made,  tiiat  it  should  not  take  effect 
if  there  should  be  a  total  change  in  the  situation  of  the  tes- 
tator's family'^  (34).  But,  upon  whatever  grounds  this 
rale  of  revocation  may  be  supposed  to  stand,  it  has  been 
faolden  to  apply  only  in  cases  where  the  wife  and  children, 
the  new  objects  of  duty»  are  wholly  unprovided  for,  and 
where  there  is  an  entire  disposition  of  the  whole  estate  to 
their  eicclusion  and  prejudice.  HenceS  where  A.  devised 
certaiD  lands  to  B«  in  trust,  and  directed  him  to  pay,  out  of 
the  rents  and  pcofits,  an  annuity  to  M.  S.  with  whom  be  co- 
babitedy  and  in  case  be  should  leave  any  child  or  children 
bv  M.  S.,  to  raise  a  sum'  of  money  to  oe  paid  among  his 
children,  and  then  devised  the  remainder  of  his  estate  to  se- 
veral of  his  relatives  ;  and  afterwards  A.  married  M.  S.  by 
.whom  he  had  several  children ;  it  was  holden,  that  the  will 
was  not  revoked ;  either,  1st,  On  the  ground  of  a  tacit  con- 
dition  annexed  to  the  will,  viz.  that  it  should  be  void  in  the 
event  of  a  marriage  and  children^  without  provision ;  inas- 
much aa  that  condition,  viz.  of  marriage,  and  of  the  birth  of 
children  unpromdedfor^  had  not  taken  effect;  or,  2dly,  on  the 
ground  of  an  intention  to  revoke,  to  be  presumed,  in  favour 
of  a  wife  and  children  unprovided  for ;  because  the  fact, 
upo«i  which  such  presumption  could  be  formed,  did  not 
exist  in  the  preeient  case  (35). 


oDoe  V. 
plb. 


LAOcnhire,  5  T.  R.  49.  q  Keuebel  v.  Scraftoii,  t  £ast. 


530. 


tMn  of  a  will  of  a  perBoniil  estate*.  Per  Dr.  Hay,  \n  Shepherd  v, 
SftlepRatH  Hil.  1770;  in  the  Prerogative  Court. 

'  ^  (34)  Lord  Ellenborough  C,J.^  delivering  the  judgmeot  of  the- 
court  in  Kenebel  v.  Scr^ftop»  nf^ema  to  have  approved  of  Lord 
Kedftth*s  bdinion.' 

(W)  .Wbetbpr  Uif  «eirPoataMi  faolden  to  arise  from  subsequent 
nunriiig^  imd  i>ictb  of  a  cbildr  without  provision  made  iof  these 
r^ations^t.Q^gbe  r^butMrd  hf  parol  daultfratisns  in  Cavbivv  of'the 
. w)^,  i^  a^  (qu^^tio9  vhi^h  doosi  aot  appear  la  he  at*  re«c,  '  A4ir m  ed 
pcf'Cf  r.^  t»Ug;^  K<  LiVI9gt»  Ld.  Raym.  .441 .  decided^  exf»r<^s1y  ta 

'  *^  iidttoib'v.  Hiil'kn'1^,^^5^.  3.  lA.  NorthinglonC,  S.  P.  Ainb.  404. 
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Hayi0g  eodeav^ured  to  iUustrate  tb6  nttura^of  implied  fe- 
vocations*  strictly  so  called,  it  wiil  be  pnE>pftr«  in  the  next 
place,  to  takeoQlice  of  those  acts>  by  which  a  d^¥is^  of  land 
may  more  properly  be  said  to  be  annulled  than  revoked  ; 
though  the  latter  term  is  roost  frequently  applied  to  this  sub- 
ject. The  acts  here  alluded  to  are  such»  whereby  a  qiate- 
rial  alteration  is  made  by  the  testator,  in  his  seism  of  the 
estate  devised,  after  the  execution  of  the  will.  The  autho- 
rities on  this  sutyect  are  of  very  ancient  date,  beginning  in 
the  latter  end  of  Queen  Elizabeth's  reign,  and  continued 
down  in  a  regular  series  to  the  present  time  (96),  with  a  few 
exceptions  (37)- 

•  The  rule  to  be  collected  from  these  authorities  appears 
to  be  thiSj  that  where  a  person  seised  efmn  estate ^  devisee  it, 
end  afterwards  eonceys  his  whole  interest^  either  hy  feoffment, 
lease  and  release fl)argaim  and  sale,  fin^,  orrecavery^^  though 
but  for  an  instant,  and  though  he  takes  back  the  estate  to  the 
same  use  as  before,  or  though  the  old  use  results  to  him  agtrim^ 
so  as  todespend  in  the  same  line  as  before,  still  the  eonteyance 

r  E.  of  Uncoln*!  case,  a  Fre^oi.  S09.    t  Do*  d.  Ln^kington  v.  Bp.  of  Laa- 
Show.  P.  C.  154.  S.  C.  daff,  9  N.  R.  491* 

I  Do«  d.  DUnot  ▼.  Dilnot,  s  N.  R.401. 

* 

the  affirmative  in  Brady  v.  Cubitt,  Doug.  31.  Affirmed  per  Eyre 
C.  J.  in  Qoodtrtle  v.  Otway,  2  H.  BK  5^.  Negatived  per  Lord 
AWanley  M.  R«  in  Gibbons  v.  Caunt,  4^es.  jun.  846.  and  Lord 
Rosslyn  C.  in  Kenebel  v.  Scraflon,  6VVes.  jun.  664. 

(36)  The  most  important  case  on  this  subject  is,  that  of  Good* 
title  V.  Otwaj,  in  which  all  the  learniog  is  collected.  See' the  re* 
ports  of  this  case  in  its  several  stages,  3  H.  Bl.  51 6.  1  Bos.  & 
Ful.  576.  7  T.  R.  399.  2  Ves.  jun.  604.  n.  3  Ves.  jan.  68^ 
7  Brown,  P.  C  Tomlins*s  ed.  p.  593.  Se^  also  Harmood  ▼.  Og-» 
lander,  6  Ves.  jen.  199.  and  8  Ves.  jan.  166.  and  Attornejr-Geoeral 
V.  Vigor,  8  Ves.  jun.  ^256,  , 

(37)  The  exceptions  here  alluded  to  will  be  found  iy  the  case  b( 
Webb  V.  Temple,  Frceni,  542.  aad  Luther  v.  Kidbj,  reported  in 
Vin,  Abr.  tit.  Devise,  (R.  6.)  pi.  30.  In  the  latter  case  it  wa^ 
bolden,  that  where  A.  and  B.  were  tenants  in  common  qt  lands  iu 
fee,  and  A.,  by  will  dated  25th  January,  I7ip,  devised  his  moiety 
in  fee,  and  afterwards  A.  and  B.  made  partition  by  deed,  dated 
16th  May,  17^^»  and  fine,  declaring  the  use  as  to  one  moiety  t a 
severalty  to  A.  in  fee,  and  as  to  die  other  moiety  ia  severalty  to  B« 
in  fee,  this  deed  of  partition  and  fine  was  not  a  revocation  of  the 
will  of  A,  See,  however,  the  remarks  of  Heath  J.  on  this  case  ia 
Good  title  V.  Otway»  l  Bos.  ^  PuIJ.  585.  and  of  Lord  ^IdpQ  ^^  io 
Attorney-General  v.  Vigor,  8  Ves*  jun,  38K 
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ep^fmUp^o  annul  ku  wilt  This  nilr  is  fomided  on  a»  t(ch« 
nicat  priticiple  of  law,  intvoduced,  as  it  should  seem,  ori^t* 
nally  in  favour  of  tbe  heir :  vie,  tkat  in  ordor  io  TendeJ^^a 
devise  valid  and  effeetaai,  it  is  neceasary  that  the  seisin  of 
the  devisor  should  remaiii  unaltered  from  tbe 'execution  of 
tbe  will  until  the  death  of  the  devisor  (98).  The  fbundatiM 
of  the  rule  being  wholly  independent  of  tbe  iotMtion  of  the 
testator  to  revoke,  the  rule  will  operate* 'where  the  prl>vi'* 
siona  of  the  subsequent  oonveyance  are  eoneistetit  with  the 
^ovisions  of  the  will ;  and  even  where  such  coav^yanee 
IS  made  for  the  expess  purpose  of  conflrmiag  the  will. 
Hence,  also,  parol  evidence  to  shew  that  the  testadOr'did  not 
latettd,  by  the  subsequent  con  veyance^  to  revoke  his  will,  is 
ina^missible^  In  conformity  with  the  preceding  vuleF,  it 
has  been  holden,  that  where  the  whole  estate  is  conveyed  by 
lease  and  release  to  uses,  although  there  be  are&ulting  use  in 
the  ulttDsate  reversion  to  the  grantor  by  the  same .  instru- 
ment, yet  the  conveyance  will  operate  as  a  revocation  of  a 
prior  will  (30).  It  will  be  observed,  that  in  the  preceding  in- 
stances, the  whole  estate  was  conveyed ;  and  therefore  the 
party  did  not  die  seised  of  that  estate  which  he  bad  at  the 

11  Goodtitk  V.  Otway,  9  H.  Bl.  5i6. 

X  GoodtiUe  ▼.  Otway,  i  Bos.  and  Pul.  576.  7  T.  R.  399. 


(d^)  In  this  instabce  as  in  many  others,  the  language  of  pleading 
it  evidence  of  tbe  law,  viz.  **  that  J.  S.  was  seised  of  certain  lands  in 
^his  demesne  as  of  fee,  and  being  so  seised  oq  sach  a  day  made  his 
last  will  and  testament  in  writing,  and  thereby  devised,  &c. ;  and 
afterwards,  to  wit,  ou  &c«  the  said  J.  S.  died,  seised  of  the  said  lands 
inform  aforesaid.'^    See  Co.  Ent*  653.  h.  654.  a.  3d.  ed. 

(Sg)  **  So  if  a  person  seised  of  a  real  estate,  devise  it»  and  after- 
wards convey  the  legal  estate,  though  there  be  only  a  partial  decla* 
ration  of  trost,  yei  as  he  has  granted  the  whole  estate^  it  is  a  revoca- 
tion of  the  will.'*  Per  Lord  Hardwicke  C.  in  Sparrow  v.  Hapdcas- 
tie,  7  T.  R.  417*  n.  But  where  tenant  in  tail,  by  bargain  and  sale, 
conveyed  to  J.  S.  in  fee,  in  order  to  make  him  tebaat  to  the  pre- 
cipe in  a  common  recovery,  the  use^  of  which  was  declared  to  him 
in  fee,  and  8th  June  (Trinity  term  in  that  year  having  begun  on 
the  7th  June,)  made  his  will,  and  afterwards  a  writ  of  entry  was 
sued  out  returnable  in  Quind.Tr.  (17(h  June]  and  the  recovery  suf- 
fered": it  was  holden,  that  the  land  passed  by  tbe  will,  on  pie 
ground  that  the  deed  and  recovery  made  one  conveyance  only,  of 
w)iich  the  deed  was  the  principal  part ;  and  that  tKe  whole  of  a  con- 
veyance should  be  taken  together,  and  the  several  parts  of  it  should 
relate  back  to  t^e  principaf  part.  Selwyn  v.  Selwyn,  2  Burr.  1131. 
recognised  by  Lord  Mansfield  Cf  J,  in  Ree  d«  Rod^n  v.  GrifBtSj 
4  Bnrn  19€2. 
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time  of  nakiDg  bis  will ;  and  consequently  the  devise, 
which  will  only  operate  upon  that  seisin,  which  the  testa- 
tor had  at  the  time  of  naking  his  will,  was  annulled  or  re- 
voked :  But  where  the  devisor  does  not  part  with  his  whole 
estate,  e.  g.  where  he  grants  an  estate  for  y^ars  only,  to  the 
devisee,  to  commence  m  the  life'  of  the  devisor,  in  such  case, 
the  conveyance  will  not  operate  ^  a  revocation  of  the  fee^. 
In  like  manner,  if  a^roan  dtevises  land  in  fee  to  A.,  and  after- 
wards makes  a  mortgage  thereof  in  fee,  either  to  the  devi- 
•M^^  or  a  stranger^,  tbm  mortgage  in  fee,  though  a  revocation 
of  the  will  in  law,  will  not  operate  as  such  in  equity,  and  the 
right  of  redemption  will  pass  by  the  will.  And  the  same 
rule  holdto  in  eauitgr  widi  respect  to  a  conveyance  in  fee  for 
payment  of  debu\ 

y  9  AUe.  79.  Ld.  Jefferiet  C  in  BaD  ▼.  Dunch, 

z  Bftxter  ▼.  Dyer,  s  Vci.  juo.  656.  l  Vera.  399.  349. 

»-A4mitted  to  be  t  settled  poiat  in  b  Adn.  in  Ceve  ▼.  Eo/lfbtr^  3  ▼<»• 

York  ▼.  Stone,  Snik.  l&S.  A^indfed  jun.654. 
,  try  Mr  ioliB  Cbnlcbin  M.  R.  nnd 
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L  Of  the  Right  of  taking  and  deHmgirngthe^tmi^ 

at  Common  Law^  and  of  the  Reslratntf' Imposed 

^n  the  Exereiie  of  such  Bightby  S4aiutec  ^^'.^r. 

11.  Of  the  Appointment  and  Authority  \!f  ^{Sf&U^* 

hupeu.  .    ai  \:  > 


III.  Of  the  Statutes  S  Ann.  a.  14.^^9  ^n^e.  Mi^ 

28  G.  2.  c.  12.  relating  ta  the  -f^reiiemaii^fkrof 
the  Game;  the  Penalties  impoied  for'  Offences 
against  these  Statutes  ;  the  Modes  of  recovering 
the  Penalties^  Isty  By  Distress-^-^ly^  By  Ac* 
tion  of  Debt^  and  herein  of  the  Stat.  8  G.  I , 
c.  19. — 26  G.  2.  c.  2.-2  G.  3.  c.  19. 

IV.  Of  the  Statutes  relating  to  the  Destruction  of  the 

Game  at  improper  Seasons  of  the  Year^  Stat. 
2  G.  3.  c.  1 9.— 13  G.  3.  c.  55.-39  G.  3.  c.  34. 
— Declara  tion-^-Evidence. 
V.  Of  the  Duties  made  payable  in  respect  of  killing 
Game. 


J.  Of  the  Right  of  taking  and  destroy ing  the  Game  at 
Common  Lawy  and  of  the  Restraints  imposed  on 
the  Exercise  of  such  Right  by  Statute. 

][T  has  been  asserted  by  Sir  W.  Blackstone  in  his  Com<p 
mentaries  (vol.  2.  p.  14, 15,  417,  vol.  4,  p.  174.),  that  by  tbe 
common  law,  the  sole  property  of  all  the  game  in  Engltad 
is  vested  in  the  king  alone,  and  that  the  sole  right  of  taking 
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and  destroying  the  game  belongs  exclusively  to  the  king ; 
and,  consequently  tbat  no  person,  of  whatever  estate  or 
d^ree,  has  a  rigfat  to  kill  game,  even  upon  his  own  land, 
unless  by  licence  or  grant  from  the  king.  This  position, 
which  the  learned  commentator  has  embraced  every  op- 
portunity of  intrqdncing,  has  been  controverted  successfully 
oy  Mr.  Christian,  in  a  note  to  his  edition  of  the  Commen- 
taries, 2  vol.  p.  419.  n.  10.,  and  it  may  now  be  ranked 
among  those  erroneous  doctrines,  which  (it  must  be  ad* 
mitten)  will,  upon  a  careful  ei^amination,  be  found  in  those 
books;  but  which  were  almost  unavoidable  in  a  work  of  so 
comprehensive  a  nature.  Presuming  then  that  the  right  of 
>  taking  and  destroying  the  game  belongs  to  the  subject,  at 
common  law,  I  sbaUL  proceed  to  shew  how  far  it  has  bean 
abridged  by  statute ;  having  premised  that  this  right  can 
only  be  exercised  on  a  person's  own  estate,  and  that  not 
^visn  a  lord  of  a  manor  (1)»  or  his  gamekeeper,  can  go  into 
any  part  of  the  manor,  which  is  not  the  lord's  own  estate 
or  waste,  without  being  a  trespasser,  as  any  other  person 
wciuld  be ;  unless  a  right  of  entry  in  pursuit  of  the  game  be 
specially  reserved  to  him. 

By  Stat  2%  &  23  Car.  2.  c.  25.  s.  3.  {2)  **  Every  person, 
not  having  laadf  and  tenements,  or  some  other  estate  of  in<i 
beritance,  in  bis  own  or  his  wife's  right,  of  the  eUar  yearly 
value  of  100/«  per  aanum,  or  for  term  of  life,  or  having  lease 
or  leases  of  90  years,  or  for  any  longer  term,  of  the  clear 
yearly  value  of  150/.  (other  than  tbe  soa  and  heir  apparent 
of  an  esquire,  or  other  person  of  higher  degree,  and  the  own- 
ers and  keepers  of  forests,  parks,  chases^  or  warrens,)  is  pro- 
hibited from  having,  keeping,  or  using  auy  guna,  bows, 
greyhounds,  setting  dogs,  ferrets,  coney  dogs,  lurchers, 
nays,  nets,  lowbels,  harepipes,  gins,  snares,  or  other  engines 
aforesaid." 


(1)  It  has  been  justly  remarked  by  Mr.  Christian,  that  the  eom* 
mon  opinion,  that  the  lord  of  the  manor  has  a  pecaliar  right  to  the 
game,  superior  to  that  of  any  other  duly  qualified  landowner  within 
tne  mauor,  is  erroneous.  •  He  conceives  that  thn  opinion  o#^  its  ris^ 
to  the  poifer  which  lords  of  manors  hate  of  appointing  gamekeepers, 
a'poverorigioaHy  givtn  to  tbem  by  ttat.  92  &  23  Car.  2.  e.  25.,  the 
first  statnte  in  which  lords  of  mauorsjare  distingoidied  from  other 
knd-owners  with*respect  to  the  game: 

(2)  Prior  qualification  acts  are  13  R.  2.  stat.  1.  c.  13.«^1  Jae.  11 
e^lK^.fi.^.  topeaiedhy  7^ac.  f.  c.  Il.s.  6,  and  3  Jac.  }  c.  13.  s.  5, 
tekting  tvdleers  and  conies  only,  the  provisions  of  these  stat'otes 
fahfch  tealain  nnrep^M,  bat  ar6  seldom  put  fn  force)  wTTT  be 
fband  under  fitl4<?«m«  in  BumV  Justice, 
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in  tilt  cpnstniction  of  this  •tattite,  it  bar  ben  holAen, 
tbat  it  is  wot  necfiBsary  that  the  estate  s^ioiild  be  a  ireduiUl, 
or  that  it  sbould  b^  |i  legal  estate* ;  for  a  copyhold  ^tate  or 
an  equitable  estate  of  inheritance,  of  the  clear  yearly  yfilue 
of  iOO/«  is  a  qualification.  But  it  is  pot  sufficient,  if  the 
rent  of  the  estate  be  reduced  below  the  sqia  required  by 
paying  the  interest  of  a  mortgage^  (3),  pr  if  the  estate  ba  a« 
estate  for  life  only,  under  the  yearly  value  of  150/.*  (4) 

A  lease  for  99  years*,  dependent  on  three  lives,  of  the  va- 
lue of  loOL  per  annittn,  though  neither  a  lease  for  life,  nor 
a  lease  for  99  years  certain,  has  been  holden  to  be  a  suffi- 
cient qualification  within  this  statute ;  because  there<ia  npt 
ftny  reasonable  probability  of  any  life  in  being  extending  be- 
yond 9&  years;  and  the  legislature,  in  admitting  leases  for 
99  years,  of  a  certain  value,  to  be  a  qualification,  did  not 
mean  to  require  that  thiey  should  positively  endure  so  long; 
it  was  sufTident  if  they  might  extend  to  that  period,'subJect 
to  the  contingency  of  the  party's  so  long  living. 

Doubts  hs^d  been  entertained  whether  the  words  o^Atr 
person  in  this  statute  sbould  be  t^ken  to  be  in  thejoomim^^ 
tive  or  in  the  genitive  case;  but  it  was  soleninly  deteroiiiied 
in  R.  V,  Utley,  34  G.  3.  B,  R.  recognised  in  Jones  v.  Smart, 
1  T.  R.  44.  that  these  words  must  l>e  taken  to  be  in  the  ge« 
nitivecase,  in  the  same  manner,  as  if  the  word  **of**  had 
been  actually  inserted,  and  that  tile  meaning  of  the  statute 
in  *'  other  than  the  son  and  heir  apparent  of  anesauire,  pr 
the  son  of  any  othcf  person  of  higner  degree.^'  It  follows, 
as  a  necessary  consequence  from  this  interpretation  of  the 
statute,  that  arhbough  the  ^on  and  heir  apparent  of  an  es* 
€)«rire,  or  of  other  person  of  higher  degree,  be  qualified  by 
^rtue  of  this  statute,  yet  an  esquire  or  person  of  higher  de* 
gree,  as  suehy  is  not  qualified. 

a  Wethcrill  ▼.  Hall,  Cald.  930.  c  Lowadet  ▼.  Ltwit,  CaM.  its.    ~  ~ 

b  W etberiU  v.  Hall,  B.  ]l.  M.  93  G.  3.    4  ¥•  oi  Farrerf  w.Haatov^  9 T.  R,  $06. 

cited  iu  a  note  tp  R. «.  Clarke,  8  T. 

B.9g].Cal4.«S0.S,C 
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(3)  On  a  queation  arising  upon  an  information  before  magistrates, 
as  to  the  defenflaot  b^kig  quahfied^  the  aaajiiatralet  ■mjT'frsmid 
their  opinion  of  his  not  being  qualified  on  the  fact  of  the  defendant's 
having  aworn  on  a  fonder  day  under  the  toconf  act  to  an  estate 
under  100/.  per  annum.    R«  y.  Clarke,  8  T.  R.  220, 

(4)  A  vicar,  in  right  of  bis  church',  baa  not  aa  estate  of  inherit* 
lanoe,  but  for  bta  life  only ;  conseqaently  such  eatate  must  he  of  the 
▼aloe  of  150/.  per  annum,,  in  ordiitr  to  exempt  him  from  the  pliiM|l« 
ties  of  these  atatutes/   Lowhd^  a«  Lewis,  Cald*  198* 


^A  "dfl^Mrt*  conferring  tbe  degree  of  doctor  of  phy«ic*, 
gmttted  by  either  of  the  unirersities  in  Scotland,  does  not 
gi«re  a  quaiificaEtioQ  to  kill  game  under  this  Rtatute. 

A'  commission  of  captain  of  volunteers  signed  by  the 
lord  lieutenant  of  a  county  doeS/Viot  confer  the  degree  of 
esquire ;  ftnd  consequently  the  son  of  such  captain  is  not 
thereby  qualified  to  kill  game'. 


i'.  I- 


IL  Of  the  Appointment  and  Authority  of  Gamekeepers. 

The  ttzUi2  .&  S3  C.  9.  c.  95.  s.  2.  authorises  lords  of 
raanorSj,  or  of  other  rpyalties,  not  under  the  degree  of  an  es- 
quire, to  appoint  by  writing  under  their  bands  and  seals, 
gamekeepers  within  t^eir  manors  or  royalties^  who  may 
seize  guns,  dogs,  nets,  and  other  engines  used  for  the  de- 
struction of  the  game  by  unqualified  persons  within  the  pre? 
eincts  of  their  manors^  and  the  said  gamekeepers,  or  other 
peftfdns  authorized  by  a  warrant  from  J.  P.  may  search  in 
•the  dw-time  the  houses  of  unqualified  persons,  upon  goo^ 
ground  of  suspicion,  and  seize  for  the  use  of  the  lord,  or 
destroy  such  guns,  dogs,  nets,  &c. 

Tbe  preceding  statute  does  not  limit  the  number  of  game- 
keepers, which  may  be  appointed  for  each  manor.  But  by 
•tat«  9  Ann.  c.  $5.  s.  1.  lords  of  manors  ean  appoint  (6)  only 
one  gamekeeper  for  one  manor ;  and  further,  the  name  of 
each  gamekeeper  must  be  entered  with  tbe  clerk  of  the 
peace,  &c.  Such  gamekeeper,  by  stat  3  Geo.  1.  c.  11.,  must 
nave  been  either  a  person  qualified,  or  a  servant  of  the  lord, 
or  a  person  immediately  employed  to  kill  game  for  the  sole 
use  <u  ..the  lord. 

<  But  now  by  stat  48  G.  3.  c.  93.  s.  S.  any  lord  or  lady  of  a 
manor  may  depute  any  person,  whether  acting  as  a  game- 
keeper to  anv  other  person  or  not,  or  whether  retained  ai!i4 
paid  for  ?s.  tne  male  servant  of  any  other  person  or  not,  or 

€  Jonci  ▼.  8BMurt»  i  T.  &.  44.  f  Talbot  ▼.  Eaglc^  i  Tstnt.  Slo.'  ' 


(5)  **  A  lord  of  a  manor  cannot  convey  to  another  the  power  of 
appointing  a  gamekeeper,  without  a  conveyance  'also  of  the  manor 
itself.-  Sach  a  power  is  a  mere  emanation  of  the  manoTy  and  inse* 
parable  from  it."  Per  Lord  KenyonC.  J,  5  T,  R.  SO. 
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whetber-a  qualified  person  or  not,  to  be  e.  gen|ek€i9p^  io 
any  such  manor,  with  authority  to  such  person  as  game-  -^ 
keeper,  to  kill  game  within  the  same,  for  bis  own  i^e^  pi;  , 
for  the  use  of  any  other  person,  to  be  specified  in  such  ap-' 
pointment  or  deputatio  n,  whether  quali^ecl  or  not  , 

By  Stat.  95  G.  A.  c.  50.  s.  2.  deputations  of  gau^ekeepers 
must  be  registered  with  the  clerk  of  thepNBace,  &c.  andcer-  • 
tificates  thereof  (stamp  duty 'one  guinea,  that  is,  10^.  6<L  by 
this  statute,  and  10^.  6d.  by  stat.  31  G.  3.  c.  81.)  must  be 
taken  out  annually ;  and  a  penalty  of  90L  is  imposed  on 
gamekeepers  neglecting  to  rteister  their  deputations  within 
£0  days  after  they  are  granted,  and  neglecting  to  takeout , 
their  certificates. 

A  deputation  to  a  gamekeeper,  who  is  neither  himself 
qualified  to  kill  game^,  nor  is  a  servant  to  the  lord  of  the: . 
manor,  need  not  slate  on  the  face  of  it,  that  he  is  appointed  . 
to  kill  game  for  the  use  of  the  lord ;  and  it  will  be  presumed, 
that  wnateyer  game  be  kills  is  for  the  lord^s  usetijl  the  ^ 
contrary  is  proved.    N.  This  case  occurred  before  the  stat, 
48  G,  3.  c.  93. 

The  Stat.  4  and  5  W.  &  M.  c.  9S^  s,  4.  gives  to  lords  of  smk  . 
nors,  or  their  gamekeepers,  the  same  protection  in  resistjijig 
offenders  withm  the  precincts  of  their  manors  in  the  n\ght«» 
time,  as  the  law  aflfords  to  the  keepers  of  ancient  cbaaesy, 
parks,  or  warrens. 

Jt  is  no  defence  to  actions  of  debt  for  penalties  o.q  the 
game  laws\  that  the  defendant  acted  bonajide  as  game* 
keeper  of  the  manor,  in  which  the  offence  was  committed,  - 
under  a  deputation  from  a  person  claiming  a  right  to  ap* 
point  the  gamekeeper,  there  not  being  any  ground  for  such 
claim«  • 

A  question  respecting  the  boundaries  of  amanoH,  or  the 
right  to  a  manor^,  cannot  be  tried  in  an  action  on  the  game  • 


f  Spurr^«r  ▼.  Vale,  i  CaiDp.  N.  P.  C 

457.  10  Cast,  413. 
h  CalcrftftT.GibbfyST.  R.  ig. 
i   Uankintv.  Bailey,  per  BttUer  J.  Sa- 

mertet  Som.  A»h  179^* 


k  Blunt  v.GrimeflyperBttUeri.WiUt 
sbire  Lent  Am.  1769,  cited  ia.  Cal^ 
rraftv.  Qibl)a,4T.lt6i|.    ^ 
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UL  Of  the  StahMB  5  Am.  c.  14.---9  Atm.  c.  26.^ 
dS  (7.  2.  r.  12.  relating  to  the  Preservation  df 
the  Game  ;  the  Penalizes  imposed  for  Offendes 
>  against  these  Statutes ;  the  Modes  of  recovering 
the  Penalties,  Istj  By  Distress^  ^fy,  By  Actim 
of  Debty  and  herein  of  the  Stat.  8  G.  1 .  r.  19. 
— fl6  <?.  2.  c.  2.— 3  6.  3.  c.  19. 

By  litat.  6  Attn.  Cr  14w  (nuide  perpetual  by  stat.  9  Add.  c. 
1U^)  flb  2.  **  every  higter»  chapman^  carrier,  inn-keeper,  vk> 
tualteri  or  aAebouiekeepery  (6)  who  shall  have  in  hiscudto<hf 
or  poawasion  any  hare,  pheaaaDf,  partridge,  moor,  heath- 

fime,  or  grouse,  or  shall  buy,  sell,  or  offer  to  sell,  any  hare, 
c*  unless  jiuch  game  in  the  hands  of  such  carrier  be  sent 
up  by  a  pei^son  qualified  to  kill  the  game,  shall,  upon  every 
such  offenccj  be  carried  befove  some  J.  P.  for  the  county, 
city»  &C.  where  the  offence  is  committed,  and  being  coa-» 
victed  upoB  view,  or  upon  the  oath  of  one  or  more  ei^ible 
witnesses,,  shall  forfeit  for  every  bare,  &c,  the  suns  of  5/. ; 
one  half  to  the  informer,  and  the  other  half  to  the  poor  of 
the  parish  where  the  ofiRsnce  is  committed  ;  (the  subse- 
quent  part  of  this  section  directs,  that  the  penalty  shall  be 
levied  by  distress,  and  for  want  of  distress,  the  offender 
shall  be  punished  by  three  months  imprisonment  for  the 
first,  and  by  four  months  for  the  second  offence,  and  that 

1  See  Kearle  v.  Boalter,  Say.  R.  191. 


(6)  By  a  Subsequent  stat  28  G.  2.  c»  12.  (redting  the  itftt 
5  Ann.  c.  14.)  *' Persons,  quaU6ed  or  not  qualified*  aeliiog,  ex- 
posing, or  offering  to  sale,  any  hare,  pheassBt,  partridge,  mooi^ 
neath-game,  or  grouse,  are  for  every  such  offence  made  liable  to  the 
same  ^rfeitures  and  penalties  as  are  inflicted  by,  the  recited  act 
upon  higlers,**  &c.  And,*  **if  any  bare,  pheasant^  pertrid^^  &€» 
shall  be  found  in  iHe  shop,  Kbuse,  or  possession  of  any  pouUer^tt 
salesman,  fishmonger,  cook,  or  pastfy  cook,  the  same  shall  he  ad* 
judged  to  be  an  exposing  thereof  to  sale  within  tb«  soeaning  of  this 
act,  and  the  recited  act,  or  any  other  act ;  the  forfeitures  to  be  re- 
covered and  penalties  inflicted,  to  be  applied  in  mano^  prescribed 
by  the  recited  act,  or  by  any  other  act  since  oiade  for  the  preserva- 
tion of  the  game/' 


»» 
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lyefore  the  allowance  of  any  certiorari  to  remove  conviction 
under  this  statute,  tbe  party  convicted  shall  enter  into  a  re* 
cognizance,  with  sureties,  conditioned  for  the  payinent  of 
cosis  to  the  pf^secttlof  within  fbortcenMlays  after  i:env(d- 
tion  or  procedendo  granted,  and  in  defeult  thereof,  J.  P.  may 
proceed  to  execution,  &c.)  And  for  the  better  discovery  of 
offecuders'",  **  any  person  who  shall  destroy,  sell,  or  buy  any 
bare,  &c.  and  snail  within  three  months  make  discovery  of 
any  higler,  &c.  (who  hath  bought  or  sold,  or  offered  to  buy 
or  eeH,  or  bad  in  his  possession,  atiy  hare,  &c.  so  as  the  of* 
fi^er  shall  be  convicted),  shall  be  discharged  of  all  penal- 
ties, apd  entitled  to  all  the  advantages  of  an  inforiner  under 
this  statute." 

**  If  any  person',  not  quali6ed,  shall  keep  or  use  anv  grey- 
hound, setting  dogs,  hayes,  lurchers  (7),  tunnel  or  other  en« 
giues  (8)  to  kill  and  destroy  the  game,  and  shall  be  thereof 

n  S.  3.  n  S.  4. 


(7)  A  hound  is  not  within  this  statute,  not  being  expresrty  mea* 
tioned,  and  the^inrordB.^'other  engines"  coming  after  tnnnells,  are 
applicable  to  inanimate  things  only.    Hooker  v«  Wilks,  Str.  1 126. 

(8)  ^  As  greyhounds,  setting;  dogs,  hayes,  lurchers,  and  tunnels 
are  e^^pressly  mentioned,  in  this  statute,  it  is  not  necessary  to  allege 
that  any  of  these  have  been  used  for  killing  or  destroying  the  game ; 
and  the  rather,  as  they  can  scarcely  be  kept  for  any  other  purpose 
than  to  kill  or  destroy  the  game ;  but  as  guns  are  not  expressly 
mentioned,  and  as  a  gun  may  be  kept  for  the  defence  of  a  man*8 
bousQ,  and  for  other  lawful  purposes,  it  ia  necessary  to  allef^e,  i» 
order  to  its  being  comprehended  within  tbe  meaning  of  tbe  words^ 
**  any  other  engines  to  kill  the  game,**  that  the  gun  nad  been  used 
for  killing  the  game,**    Per  Lee  C.  J.  in  Wingfield  v.  Stratford, 
Say.  R.  15.  N.  *^  If  a  person  go  in  pursuit  of  game  with  a  dog  and 
gun  on  the  same  day,  ne  can  only  be  convicted  in  one  penalty."  Per 
Ld.  Kenyon  C.  J.  in  R.  v.  Lovet,  7  T.  R.  153.     In  Molton  v. 
(}heeeeley,  1  Esp.  N.  P.  C.  123,  it  was  proved  that  a  pheasant  had 
been  kifled  bit^cident  by  the  defendant's  dog;  and  the  defendant 
hsd-afterw^irds  carried  it  away.     Two  penalties  were  souglit  to  be 
recovei^,  one  for  having  the  pheasant  in  hh  possessiimt  not  beipg 
quaMedv  the  other  for  keeping  a  dog  to  kill  game.     Mr.  Justice 
Bullier  ts  said  t^  Kavcfruled  that  the  plaiutiif  could  go  for  one  pe<^ 
malty  only,  •*  for  that  both  offences  being  by  tlie  same  act^  the 
plaintiff  could  recover  but  one  penalty  under  the  same  statute.** 
The  wording  being  equivocal,  it  was  considered  at  first,  as  if  by 
the  word  act  was  to  be  understood  statute  ;  which,  it  was  a^^reed  oa 
all  haods^  could*  not-. hav^  been  ruled  by  the  learned  judgis,  who 
probably  said  that  two^penalties  could  not  be  recovered  under  this 
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oonviciod'  upon  tbe  oath  of  on*  or  tim-cneAiiile  wifttrntitB^' 
by  tbe  ju»tice  or  JMStkes  of  the  pe«ce  where  Mch  offH)ce»i» 
comnitted,  the  person  so  convicted  abaU  foifeitd/.;  eiie4MlC 
to  be  paid  to  the  informer,  and  tbe  other  half  to  the  poorto^ 
the  parish  ^bere  tbe  same  was  committed ;"  (tbes«bsei|iisM 
part  of  this  section  prescribes  the  like  mode  of  execiitioR: 
as  is  prescribed  in  the  second  section,  and  Ihen  proceadrtOi 
enact,  "  that  J.  P.  within  their  districts,  and  lords  aad 
ladies  of  m^nors,^  within  their  maiiors,  may  take  aWay  any 
such  bap€(,  &a  fron^  any  such  higler,  &c.  or  other  persoa 
not  qualified  to  kill  the  same;  and  may  take  to  their  own 
us^  such  dogs,  nets,  or  other  engiaes  in  the  pow^r  or  cus.* 
tody  of  persons  not  qualified  to  keep  (9)  the  same;*')  **and 
lords  and  lad,ies  of  manors  may,  by  writings  under  hand  and 
seal,  empower  their  gamekeepers  upon  their  manors  to  kill* 
any  game;  but  that  such  gamekeepers  who  shall  under  co*« 
lour  of  authority  kill  or  take  game,  and  afterwards  sell  the 
same  to  any  person,  without  the  consent  of  their  lords,  and  . 
shall  be  convicted  thereof  upon  complaint  by  the  lord  of  the 
manor,  upon  the  oath  of  one  or  more  witnesses  before  a 
J.  P.,  shall  be  committed  to  the  house  of  correction  fol^ 
three  months,  &c." 

By  a  subsequent  statute*",  **  if  any  hare,  pheasant^  p^»v 
tridge,  &c.  shall  be  found  in  the  shop,  house,  or  possession 
(10)  of  any  person  not  qualified  in  his  own  right  to  kill  game, 

o  Stat.  9  Anm  c.  S6. 6«  8. 


.'. .  on 


statute  for  the  rame  act  done  by  the  defendant.  N«  ^  fatm^  mbb 
keeps  a  flettiog*dog  for  his  landlord,  is  not  to  be  considered  as 
keeping  a  dog  for  the  destr action  of  the  game  within  this  statate* 
Reed  v.  Phelps,  B.  R.  E.  59  G.  3.  MS. 

(9)  A  justice  of  the  peace  under  this  stat.  cannot  seize  tbe  iran  of 
a  gamekeeper,  although  he  is  sporting  for^  the  purpose  oF  ^llhig 
game  in  another  manor  than  that  for  which  he  has  received  his  de« 
putation ;  for  the  power  of  i^eiznre  under  this  act  extends  to  tboie' 
fiersons  only  who  are  not  qualified  to  keep  engines  for  the  destruC'^ 
tion  of  the  game,  and  gamekeepers  are  qualified  to  keep  such  en- 
gines any  where.  Rogers  v.  Carter,  C.  B,  2  Wils.  387#  ft  was 
admitted,  however,  in  this  case,  that  if  the  gamekeeper  had  actual ly 
killed  game  beyond  the  limits  of  his  own  manor,  he  would  hive 
been  liable  to  the  penalties  of  this  statute* 

(to)  Tbe  plaintijBf  declared  in  debt  for  the  5/.  penalty  given  hj 
this  stat.  against  tbe  defendaot  for  exposiHgto  sale  a  hare,  ttut  bnng^ 
qualified  in  bis  own  riffht.to  kill  game,  nor  entitled  thereto  undet^ 
any  person  so  qualifiea.     At  the  trial,  it.w^s  proved  that  the  plQPn«» 
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or  bmiit  entHM  thereto  under  some  person  soqualifled,  the 
satne  shall  be  a^judg^d  to  be  an  exposing  to  sale  within  the 
adeamne  of  this  act  and  the  statute  5  Ann.  c.  14/'  And  by 
a.  3.  *^  if  atiy  person  shall  take,  kill,  or  destroy  any  hare,  kc* 
hi  tba  night  time,  the  person  so  offending  shall,  for  eveiy 
such  offence,  incur  the  forfeitures'*  mentioned  in  the  stat 
5  Ann.  c.  14.' 

By  the  preceding  statutes,  the  penalties  are  given  half  to 
the  common  informer,  and  half  to  the  poor  of  the  parish, 
upmi  summary  conviction.  But  by  stat*  8  G,  1.  c.  19.  s.  Lit 
is  enacted,  that  for  the  recovery  of  the  i>enalties,  an  action 
of  debt  may  be  brought  in  any  of  the  kin^s  courts  of  re- 
cord before  the  end  of  the  next  term  after  the  offence  com- 
mitted, and  the  plaintiff,  if  be  recover,  shall  be  entitled  to 
double  costs.  It  is,  however,  expressly  provided  by  this 
statute,  that  the  party  shall  not  be  prosecuted  twice  for  the 
Mme  offence,  t.  e.  both  by  action  and  upon  summary  convic- 
tion. The  time  limited  by  the  last  mentioned  stat.  8  G.  1. 
c.  19.  for  bringing  such  action,  viz.  "  before  the  end  of  the 
next  term  after  the  offence  committed,**  haying  been  found 
inconvenient,  and  in  many  cases  not  sufficient,  it  was  en- 
acted by  stat  26  6.  9.  c.  2.  that  such  action  might  be  " 
WcMigbt  ^'  before  the  end  of  the  second  term<  after  the  of* 

fiance  committed/*  . 

♦ 

p  Sm  liirUwr  pwrisiona  for  tlie  pre-       dhy,  la  G.  3.  c.  tOr  and  40  6.  s.c.  50. 
wrratioB  of  game  durinf  the  night-    q  See  pott,  n.  (li). 
timr,  tod  on  SamUy  and  Chrittmaa 


tiff  witti  •ot  coorsiog,  and  killed  a  hare  on  Shipston  manor,  when 
t^  defcndaat,  who  was  ein[>loyed  as  a  carpenter  and  woodman  by 
Mr.  Saii,  the  loid  of  tli^  maoor,  and  had  directions  from  him  to 
detect  poachien,  came  up  and  took  the  hare  from  the  dog,  and  car* 
lied  it  away,  DOtwithstund^ig  the  plaintiff  claimed  it,  to  Mr.Earrs 
steward  according  to  his  instructions.  It  was  holden,  that  the  pos* 
sesaiou  of  the  defendant  was  not  such  as  constituted  an  offence  atui 
subjected  him  to  the  penally  under  the  statute ;  Ld.  EUenborough 
C.  J.  otiiimrving,  that  the  defendant  did  not  claim  the  bare  as  his 
firopertyiior  acquire  the  possession  of  it  for  himself,  but  for  his 
mfster*  OD  whose  manor  it  was  taken ;  and  if  this  were  an  offence, 
no  case  could  be  stated  in  which  an  unqualified  person  could  in- 
neceotly  come  in  contact  with  ^me.  It  might  as  well  be  said  that 
it  Si  qualified  man  returning  home  with  a  bug  of  {^me  were  to  fall 
iron  his  hotse^  another  person  could  not  lawfully  take  up  the  bag, 
ia  order  to  assist  the  owmer.  Grose  J.  added  that  the  {possession  of 
die  game  by  the  defendant  was  rather  for  the  par|K>se  of  protecting 
the  game,-  thaa  in  breach  of  the  laWs  for  preserving  it.  Wame- 
ferd  V.  Kendall,  10  Bast,  ife. 

TO  Ii.  II.  N 
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It  bf^iM  been  £6uiid  difficult  to  maiotaip  the  acticm  of 
de^t  ^Venl^.tbe  iftatiite  8  6. 1.  o*  19.  becaiise  the  evideoce 
of  the  rated  inbabttaiit$/^of  the  parish  (to  the  poor  of  wbich 
the  moiety  of  the  penalty  was  directed  by  (tat  5  Ann.<c.  14. 
to  bfe  applied)  was  disallowed ;  the  interference  of  the  legi^ 
lature  was'  again  deemed  necessary ,  and  it  was  enacted  by 
atat  ^  6. 3.  c.  19.  s.  5.  ^  that  any  person  might  sue  for  and 
recover  the  whole  of  the  penalty  for  his  own  use  by  action 
^  debt,  cnr  on  the  case,  to  be  brought  within  six  Tnontbs% 
t.  e.  lunar  months,  after  the  offence  committed,  in  any  of  his 
Majesty^s  courts  of  record  at  Westminster,andthatthe  plaint- 
iff, if  he  recoveiied,  should  have  double  costs,  and  that  no  part 
of  the  penalty  should  be  paid  or  applied  to  the  use  of  the 
poor  of  the  parish  wherein  the  offen<^  was  committed."  It 
is  to  be  observed)  that  this  statute  gives  the  whole  penalty 
to  the  informer,  and  not  merely  the  other  half,  in  addition 
to  the  one  half,  which  was  recoverable  by  him  in  au  actioa 
of  debt  under  stat.  8  G.  1.  c.  19* 


IV.  Of  the  SimhOes  teUOmg  te  ike  Deetrmctum  ofihm 
Game  at  improper  Seasons  of  the  Year — Stai. 
2  <?.  3.  c.  19.— 13  G.  5.  r.  55.-39  G.  3.  c.  84. 
— Declaration — Evidence, 

"  Persoks  takinj^,  killing,  deatroying,  carrying,  selling, 
buying,  or  having  m  their  poaseasion  or  use,  any  partridge 
within  the  kingdom  of  Great  Britain,  between  the  first  day 
of  February  ami  the  first  day  of  Septembei*;  or  any  phea- 
sant  between  the  first  day  of  Februajy  and  the  first  day  of 
October",  excepting  pheasants  uken  in  the  season  allowed^ 
wd  kept  in  a  mew  or  breeding  place,  are  aulyect  to  a  pe-» 
nijty  cf  5L  for  every  binL" 

By  Stat.  13  6.  a.  c  55.  a  similar  provision  is  made  for  the 
-preservation  of  black  game  between  the  10th  of  December 
and  the  Mth  of  August,  and  red  game  between  the  10th  of 
December  and  the  lath  of  Aueust ;  but  the  penalty  imposed 
on  persons  offending  against  this  last-mentioned  statute  is, 
for  the  first  pfieoce,  a  suip  not  exceeding  ^OL  nor  less  than 
lOL  and  for  everv  aubeeouent  offence,  a  sum  not  exce^inir 


y  ggeTbtMMT.Okieie«,Siy.K.l».    t  8t«l.a9CLa.c94.«.a. 
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iOk  nor  less  iSian  SO/,  recoverable  by  action  of  ^ebt,  at  the 
suit  of  any  person,  in  any  of  the  King'd  courts  of  record  at 
Westminster^  or  great  sessionB  in  Wales;  the  acticm  to  be 
coauiieiii:ed  within  SIR  CAi.Biii)AR'Tnoiitlisti\)er  the  actcbm- 
aniUiedy  to  which  defendant  may  plead  the  g^rneral  issue,  and 
eive  the  special  matter  in  evidence.  It  is  provided  further^ 
by  this  statute^  that  if  the  ptaintiff  be  nonswied  or  discon- 
tinue, or  if  there  be  a  verdict  for  defendant,  or  judgment 
^ini^  plaintiff  on  demuffer^  tiie  defendant  stmll  foe  entitled 
to  treble  costs* 


jyeclttatiann 

In  an  action  on  the  statutes  for  the  preservation  of  the 
game,  it  is  osuaTly  stafted  in  the  decIahttioYi,  th^t  the  de- 
fendant, six  months  next  before  the  commencement  of  the 
action  (11),  kept  a  guui  or  snare,  &c.  as  the  case  may 
be,  for  tb^  destruction  of  the  gume,  the  defendant  not 
being  a  person  qualified  by  thte  laws  of  the  realm  (18) 

X  S.  18. 

^— — *— ^—  '■  '■'  lll.ll.ll.il  ■!  — ^.^Mfci.^— — — ,1— — ^ 

.  ( 1 1 )  it  is  asiialy  but  not  necoMary,  t4  allege,  ihst  tbe  lictioa  wSs 
.commenced  within  the  limited  time;  it  must,  however,  be  proved 
at  the  trial  to  have  been  8o  commenced.  If  the  time  has  lapsed, 
the.  defendant  may  take  advantage  of  it  on  the.plea  of  nil  debet.  It 
will  he  proper  to  remark,  that  by  stat.  26  G.  2.  c.  2.  the  action 
must  be  commenced  before  the  end  of  the  second  term  after  the 
ofience  committed ;  and  by  stat.  2  G.  3.  c,  ;I9.  s.  5*  within  six  mopths 
(by  which  must  be  oaderstood  lunar  months).  In  Lee  v.  C1arke\ 
i|  was  ol^jectedi  on  error  after  verdict,  Istf  that  tbe  declaration  al* 
leged  tbeactio>Ato  have  been  commenced  within  six  c«/m4{cir  months 
in^ead  of  /im«r  months;  and  2dly,  that  it  was  not  averred  that  the 
action  ipas  commenced  -  within  two  terms,  as  well  fs  within  six 
months.  I  n  support  of  this  abaction,  it  was  contended,  that  though 
the  last  statute  (2  G.  3.  c.  I9.}  says  within  six  mouths,  yet  that 
wbdid  not  in  all  cvMa  extend  the  time  given  by  the  former  statute, 
s6  that  the  latter  only  operated  as  a  repeal  pto  tantOt  and  both  sta- 
tutes Ivere  still  in  force,  and  must  be  taken  to  h&ve  Umited  the  ac^ 
tion  to  be  commedced  within  six  months,  provided  it  did  not  extend 
beyond  two  terms;  that  the  words  iii  stat.  2  G..3.  c.  I9«  were  nega- 
tive words»  and  not  woirds  of  extension.  ^  But  the  <:ogrt.9verf  ruled 
the  objections^  observing  that  the  ailejgations  were  not  matenal,  and 
that  the  court  could  not  presume^  that  the'  fact  was  not  ^proved  to 
have  happened  Wilhiri  the  ti  rtte  jSrescribed  by  law  for  the  coniii)ence<- 
Ifaefit  of  the  actibn. 

(12)  It  is  not  necessary  |n  4uJvmi,  t^  Oi^fatirc  the  ^yljCfatietis 

'    •  •'     ^    •  •*  -  '-^tl -East,  333. 

N    2 


m  GAME. 

• 

$o  to  do  contrary  to  the  form  of  the  statute  (iS)»  where* 
t>y  and  by  force  of  the  statute  (14),  an  action  bath  ac- 
crued, &;c» 

In  an  action  on  stat  5  Ann.  c.  14.  for  keeping  and  using 
a  dog  tp  kill  game,  it  must  be  stated  in  the  declaration 
what  sort  of  dog  it  was^ 

In  an  action  on  the  stat.  9  Ann.  c.  ^^for  exposing  a  hare  ta 
sale  it  is  sufficient  to  allege,  that  the  defendant,  not  being 
a  person  qualified  in  his  own  right  to  kill  game*,  nor  being 
entitled  thereto  under  a  person  so  qualified,  hcid  a  hare  m 
Tiis  possession ;  for,  by  s.  2.  if  a  bare  be  found  in  the  posses- 
sion of  such  person,  it  shall  be  <ji^^rocd  an  exposing  to  sale* 
Put  see  Wameford  v.  Kendall,  ante  n.  (10)  as  ^>  the  circuni* 

.  y  BcaMB  ▼.  lisle,  Coaiynls  E.  !i7^,     y  J<hi«»  q.  t.  y.  Bubon^  S^y.  R.  S<. 


«pe^ially.  Bluet  q.  t.  V.  Need$,  Comyn*8  R.  623.  The  oradem 
practice  is  in  confqniiity  to  this  dedflioD,  agaiiwl  the  aulboritj  of 
which,  however,  Foster  J.  in  R.  v.  Jarvis  inclined.  See  I  East** 
R*  647.  n*  A  diCTerent  rule  bolda  in  the  case  of  convicticms  on  this 
•statatei  for  there  the  qualification  roust  be  specifically  neo^tived.. 
JEi,  v..  Jarvis,  VL  3((G.  2.  B.  R*  cited  by  Kenyon  C.  J. from  Dun- 
ning!^ note  in  1  East,  643..    R.  v.  Earnshaw,  £.  5i  G.  3. 

(19)  Where  an  action  is  founded  00  a  statute,  it  is  necessary  in 
aonie  nanuer  to  shew  that  the  offence  on  which  the  party  proceeds, 
is  an  offence  against  the  stiitute ;  and  if  it  be  not  shewn,  it  will  be 
error  after  verdict*  Lee  v.  Clarke,  2  East's  R.  333.  In  proceed- 
ings on  the  Stat.  5  Ann.  c.  1 4.  it  is  to  be  observed,  that  thatstotnte 
alone  creates  the  offence  and  gives  the  penalty.  This  statute  was 
cMrigtnally  a  temporary  law,  but  before  it  expired,  it  was  made  per- 
petual (by  Stat.  9  Ann.  c*  S5«)  Conse()uently,  in  such  case,  the 
alle{»ation  that  the  defendant  committed  the  offence  contrary  to 
the  forin  of  the  jBttitute  is  proper.  Adjudged  on  motion  in  furest 
pf  judgment,  £•  of  Cianricarde  v.  Stokes,  7  East,  516. 

(14)  Formerly,  I  bd^ve,  it  was  usual  to  say,  "  vfhetehf  and  bj 
force  of  the  statutes;*'  but«  in  the  case  of  E.  of  Clanncarde  v« 
Stokes,  7  East,  51 6.  the  c6urt  were  of  opinion,  that  upon  a  sUp* 
position;  that  it  was  necessary  that  the  count  should  refer  to  the 
tftistute  givio|[f  the  remedy,  for  which  it  was  admitted  no  exprefs 
authority  could  be  found,  yet  they  thought,  that  in  the  case  be« 
fore  the  court,  thestai.  2'G.  3.  c.  19.  alimreave  the  remedy,  wtth-.^ 
out  reference  either  to  the  stat.  8  G.  1*  or  the  stat*  86  G.  2.  inas* 
much  as  it  gave  the  whole  penalty  to  the  informer,  and  not  merely 
the  other  half  in  addition  to  the  one  half  given  by  the  stat.  8  G.  !• 
and  consequently,  that  the  declaration,  concluding  by  reasoo  where^ 
,  nf,  ai|d  by  force  (tf  the  tfaiute,  was  C9rrect, 


GAME. 


811 


•teacet  under  which  poMessioa  of  game  tH^U  notiM-deemed 
an  offence  against  this  statute.  -  -  ^ -: 

A  joint  action  ma^  be  maintained  against  seversMeS^nd^ 
ants*,  e.  g.  for  keeping  a  lurcher  to  kill  and  destroy  the 
game»  and  although  the  jury  find  a  verdict  for  the  plsdntiff 
as  to  some  of  the  defendants  only,  the  plaintiff  will  ^^eAti- 
tled  to  recover  the  penalty;  for  the  action  is  founded  op  a 
tort,  and  not  on  a  contract. 


Evidence^ 

.  The  plaintiiF  must  prove  that  the  defendant  oommiitted 
the  act  constituting  the  offence,  and  that  the  action  was 
brought  within  the  limited  time^.  It  is  not  oeoessary  for 
the  plaintiff  to  give  negative  evidence  of  the  want  of  the 
qualification  in  the  defendant* ;  for  the  proof  of  the  fact 
having  been  committed  by  the  defendant  is  wffiqient  to 
throw  the  aaw4ipon  him,  of  proving  that  he  was  qualified 
to  do  it 

In  comriciions  on  the  game  laws,  a^  dtffenBivt  rule  holds, 
and  some,  though  slight,  evidence  of  the  want  Of  quiiifica^ 
tion  is  required^  to  be-given  by  the  prosecutor;  l>ut  the 
better  opinion  seems  to  be,  that  the  prosecutor  ought  not  to 
be  requii^d  to  give  such  evidence;  however, in  R.  v. Stone, 
1  East,  6S9,  the  Court  of  King's  Bench  were  equally  di- 
vided on  this  point,  Kenyon  C,  J.  and  Grose  J.  being  of  opi- 
nion,  that  the.  prosecutorought  to  give  such  evidence,  Law- 
rence J.  and  Le  Blanc  J.  contra. 

During  the  period  when  part  of  the  penalty  was  givai 
to  the  poor  of  the  parish*,  the  name  of  the  parish  was  mat- 
ter of  substance ;  but  since  the  making  the  stat.  €G*  3.  c.  19. 
which  gives  the  whole  penalty  to  the  informer,  the  natne  of 
the  parish,  stated  in  the  declaration,  is  considered  merely  as 
ft  venue,  and  the  plaintiff  may  prove  the  defendant  guilty  in 
any  other  parish  within  the  county. 


a  ffardynimli  V.  VfbiUk*r,    t    East, 

b  See  ftatcjp.  809. 

€  A4m.  to  R.  r.  Stone,  1  EMt,  &S9 


d  P<r  Chambre  J.  I  Bos.  ft  Pot  aOT' 
e  Clerk  r.  Taylor,  HeitSird  i^um.  Aea, 

isos.  par  Ktsyoft  C.i'  3  £ifi.  N«  F. 

C.  «u. 


Bi^  ca:vi& 


y.  Of  tke  Dutifis  m^  paj/f^^in^rii$pect  of  kiUmg 

Qamt. 

Bt  Stat.  48  G.  S.  c  55.  entitled  f  inter  alia  J  an  act  for  re* 
pealing  the  duties  on  game  certificates,  and  granting  uavr 
duties  to  be  placed  under  the  management  of  the  commis* 
sioners  of  taxes,  '*  Every  person  usins  any  dog,  gun,  net, 
or  other  engine,  for  the  purpose  of  taking  or  kilting  game, 
or  any  woodcock,  snipe,  quail,  or  landrail,  or  any  conies  in 
G.  B.;  if  such  person,  be  a  servant  to  a  person  charged  in 
respect  of  such  servant  by  this  act,  and  shall  use  any  dog, 
&a  for  any  of  the  before-mentioned  purposes,    upon  a 
manor  or  royalty  in  England,  Wales,  orB^rwick-on-Tweed'^ 
or  Scotland,  by  virtue  of  a  deputation  or  appointnient  duly 
registered  or  entered  as  gamekeeper,  is  cnarged-  with  the 
annual  sum  of  1/.  I^.;  and  if  not  a  servant  for  whpm  the 
duties  on  servants  shall  be  charged,  the  annual  sum  of 
S/.  3^.;  and  every  other  person  using  any  dog,  &c.  for  any  of 
the  purpQsel  before-meDt\oiiad,  iachaq;eaUie  wttfetlie  annual 
sum  of  3l.  Ss.  with  two  exceptions,  only;  U  the  taking 
woodcocks  and  snipes,  with  nei:^»and  springes^  and  IL  the 
taking  or  destroying  conies  in  warrens,  or  in  any  enclosed, 
ground,  or  by  any  person  in  land  in  hia.  occupation,  either 
by  himself  or  by  his  directioV^  Tkeae  dutieaare  to  be  paid, 
to  the  collector  of  assessed  tai^es,  for  the  places  wJiere  party 
resides ;  and*  the  collector  is  authorized  to  give  a  rece^U^ 
and  to  demand  Is.  of  the  party  for  the  same,,  over  and  above 
the  duty,  as  a  compensation  for  his  trouble.    The  receipt 
bein^  delivered  to  the  clerk  of  the  commissioners  of  the 
district,  he  will  exchange  it  for  a  certificate,  gratis.    Game- 
keepers, in  whose. behalf  a  receipt  and  certificate,  b^ve  been 
obtained  by  their  masters,  are  not  required  to  obtain  a  cer- 
tificate for  themselves;  but  it  is  provided  that  the  certifi- 
cate shall  be  void  upon  the  revocation  of  the  deputation^ 
.  but  the  same  may  be  renewed,  for  the  remainder  of  the  year» 
in  behalf  of  the  new  gamekeeper.    The  same  statute  pro» 
vides  that  unqualified  persons  shall  not  be  protected  by  the 
certificate;  and  that  the  protection  of  gamekeeper^s  certifi- 
cates shall  not  extend  beyond  the  limits  of  the  manor  for 
which  they  are  appointed.    The  following  persons  may  de- 
mand the  production  of  certificate,  and  permission  to  read  or 
take  a  copy  of  it,  viz.  the  assessor  or  collector  of  the  parish 
where  the  party  is  using  dog,  &c. ;  commissioners  of  assessed 
taxes  for  the  county,  riding,  division  or  place;  lord»  l&<ly^ 
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or  gamekeeper  of  the  manor ;  inspector  of  taxes  for  the 
district;  any  person  duly  assessed  to  these  duties  for  kill- 
ing game;  and*  lastly »  fbe  owu^r»  landlord,  lessee,  or  occu« 
pier  of  the  land.  If  certificate  is  not  produced,  then  the 
party  who  has  made  the  demand,  may  require  the  person 
using  the  dog,  gun,  &c.iraiierirpenalty  of  20/.  to  declare 
his  christian  and  surname,  and  place  of  residence,  and  parish 
or  place  in  which  he  has  \)e^  assesfed ;  lastly,  persons  who 
use  dogs,  guns,  &c.  without  having  obtained  certificate,  are 
to  p^y  tbi^  dutjr  of  S/»  3^.  by  .way  of  surchai^e^  and  a  j>ena1t} 
of  SOL 


•  I 
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CHAP.  XXIV. 


IMPRISONMENT.  " '  ■■; 

I,  Of  the  Natare  of  the  Action  for  false  Imprison^ 

m£ntt  and  imeliat  Catet  Umay  be  maintatard. 

II.  Statutt*  relating  to  tke  Action  of  false  Impmort' 

meni,  HJac.  1.  c.  ]2— 24  G.  2.  c.  44. 
in.  Of  the  Ple^^nge. 


I.  Of  tJieNature  of  tht  Action  for  false  Impnsonmtnt, 
and  in  what  Cotes  it  may  be  maintained. 

False  impriBomoent  ifi  a  restraint  on  tlie  liberty  of  the 
penon  without  lawful  cause;  either  by  confinement  in  prison, 
stocks,  bouse,  &c.  or  even  by  forcibly  deiaining  the  party 
in  the  ttTjeets,  against  bis  will*.  For  this  injury  an  action 
of  trespauri  «( armis  lies,  usually  termed  an  action  for  false, 
imprisonment. 

'  In  Buller's  Nisi  Prius,  93,  it  is  said,  that  every  imprison- 
ment includes  a  batteiy,  and  it  appears  that  Kenyon  C.  J^ 
was  of  this  opinion  in  Oxiey  v.  Flower  and  another,  but  this 
has  beea  otherwise  decided  since,  io  Etnmett  v.  Lyne,  1  Bos. 
&  PuL  N.'R.  S55.  and  ante,  p.  49.  n.;  the  court  observing,' 
that  it  was  absurd  to  contend  that  every  imprisonment  in- 
cluded a  battery. 

Aa  unlawful  detention  it  a  new  caption,  and  may  be  'd6-- 
clared  on  as  sucti^.  ^      ..,!-.'.. 

An  arrest  on  mesne  process,  which  is  not  returned,  is 
'"and  false  imprisonment  will"  t1e""againBt  the' 
er otaainfi  '  '  ' 


sheriu'-i  so. ifan officer otaainforior  ootirtdoes  hot  return 

a  Per  ThMi^  C-  1.9%,  Am.  &.  104. 

pI'BS- 
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to  him»  be  is  n  trespasser  ub  imUo^  and 
£ilse  imprisonment  lies  against  him ;  for  he  is  as  sheriff 
within  the  jurisdiction.       j    /    . 

The  sheriff  must  at  his  peril,  execute  the  writ  upon  the 
person  really  named  therein* ;  and  if  he  mistakes  the  person, 
he  is  liable  to  an  action  for  Ihlse  Troprisonment. 

A.  B.  brought  false  imprisonment  against  C/  who  justified 
that  he  had  a  warrant  fo  arrest  J.  SVmid  having  asked  A.B. 
the  plaintiff,  what  bis  name  was,  he  answered  J.  5.  where* 
upon  C,  arreifted  A,  B.  Plaintiff  demurred,  and  ju'dgnient 
for  plaintiff,  because  C,  the  defendant,  ought  at  his  peril  to 
UsYe  tAen  notice  of  the  person  named  in  the  writ. 

,  A  sheriff's  officer^  having  received  a  warrant  to  arrest  A.,  * 
whose  person  he  bad  never  seen,  went  to  h^  bpuse,  where 
he  found  her  and  the  plaintiff  together.  Addressing  himself 
to  the  plaintiff,  he  said,  **  I  have  a  writ  aeainst  you  ;*'  ujponi. 
which  A.  desired  the  plaintiff  to  go  with  the  officer.  The. 
officer  immediately  toiok  plaintiff  to  a  sponging- house^ 
where  he  kept  her  alt  night;  but  the  next  morning,  having 
discovered  his  piistake,  he  released  her.  Kenyon.C.  J.ad^ 
piitted  the  law  to  be  as  stated  in  the  preceding  case;  but 
considering  this  as  a  trick  on. the  officer,. directed  the  jury 
to  give  the  plaintiff  nominal  damages  only,  which  they  did 
accordingly. 

^  If  a  magistrate's  warram  be-sbewn  by  theconatable^,  who. 
has  the  execution  of  it,  to  the  person  charged  with  an  of« 
ftnce,  aix4  he  thereupon  voluntarily  and  mthgut  any^  iven  tk& 
ilighiesi^  compulsion^  attends  the  constable  .to  the  magis^ 
trate,  who  after  examination  dismisses  him  ;  it  seems  that 
this  will  not  constitute  an  arrest,  so  as  to  enable  the  party 
10'  mattitaia  trespass  for  an  assault  and  false  impriapn** 
ment  (1).  * 

An  action  for  false  imprisonment  was  brought  by  a  native 
and  Inhabitant  of  Minorca*,  (then  part  of  the  dominions  of 

•>       ' 

%  ^lerHaiikford  J.  11  H.  4.  91.  a.  See  h  Arrowsmith  r.  LeMemiriery^ftoa. 

idM  TharUuM  ud  ooother,  Hardr.        k,  Pull.  N.  R.  21 1. 

MS.  ptr  Hale  C..  B.  i  Btotya  ▼.  FdMgtd^^io  error.  tt>.  T. 
f  Moor,  45>.  Hardr.  333.  S.  P.  15  G.  3.  B.  R.  CojVJy  |6l.  (s). 

f  Oxiey  V.  Flower,  B.  R.  Middx.  Sit- 

tiBft,  Drc.  4,  itpo.  M  SS. 

(i)  Wards  merely  will  not  oicke  aa'arrest*    Gamier  V.  Sparks* 
Salk.  79. 


(3)  The  pr<Kee(£agBl a  all  the  stages  of  the  caase  wilt  be  found 
reported  at  great  length  in  the  eleventh  volume  of  the  State  Triat^ 
p.  l6s.  edited  by  ^.  Hargrave. 


910  iMfias&ifm^r. 

Akt  dMfwto  dt  <6fea(7  Btittthi^  ftgsitMt  the  g6i/«m)r  (yf  AM 
kilaad^,  fbr  imprisofHng  the  pMmtff  at  Mioores,  and  c^v^ftrg 
bim  to  be  carried  thence  to  Carth^geo^  in  Spafn.  Yfae 
ttlaiatiff  laid  the  vemom  m  Londeo^  stating  the  iiqiirjr  to 
DMne  haen>  cammitled  at  Miaiorcav  to  wii,  at  Londcm  in  the 
parish  of  St*  Maiy-le-Bonr,  ftc  The  defendant  justified, 
oo^  the  ground  that  the  plaintiff  had  endeavoured  to  create 
a*  mutiny  among  the  inhabitants  of  Minorca;  whereiipoA 
th^  defendant^  as  governor^,  was  obliged  to  seize  the  plain* 
iiSt.  and'  imprison  him»  &c.  The  plaiDtiff  replied  dc  injUrid 
^jfTQpriL  .  After  verdict  for  plaintifl^  with  3000/.  da- 
miages,  a  bill  of  exceptions  was  tendered,  and  error  haVing 
been  assigned  thereon,  it  was  conteoded,  (among  other 
things)*  w,  That  thepteiwtilP,  being  a  Minorquin,  was  in- 
capadtsted  {h>m  bringing  an  attioii  in  the  king^s  courts  id 
England :  but  ituras  holdisn,  that'a  subject  bom  iti  MitlbrCtf 
WstS'  as  much  Entitled  to  appeal  to  the  kingV  courts  as 
a  sifbjetft  born  in  Great  Britain ;  and  that  the; objection  of 
itflrtiY>t  bein^  stated  on  thereeord;  that  the  V^i^^iA^  was 
ttora'sinee  the  treaty  of  l^trecht,  did  not  make  any  differ- 
ence.' idly.  It  was  objettJed,  that  the  injury  having  been 
ddne  at  Minorca^out  ot  thie*  realm,  could  not  Be  tried  in  the 
king's  courts  in  Bngland ;  but  it  was  hold^n,  that  an  action 
for  ftlde  imprisonment  being  a  transitory  action,  it  was' 
competent  to  the  plaintiff  to  lay  it  in  any  county  of  England, 
altbotfgli  tbe  matter  arose  beyond  the  seas. 

ff  a  person  causei^  another  to  be  impressed,  he  does  it  at' 
liis'own  peril,  and  is  liable  in  damages,  if  that  person  can 
shew  that  he  was  not  subject  to  the  impress  service^ 

The  defendant  went  to  the  place  of  rendezvous*  for  th« 
impress  service,  near  the  tower,  and  gave  information  that 
there  Was  a  young  man  (meaning  the  plafntiff)  at  a  house 
she  described,  who  was  liable  to  be  impressed,  and  who  was 
a  fffpfefBon  to  serve  his  Majesty,  In  consequence  of  this» 
the  plaintiff  was  seized  by  the  press-gang;  andcarriifed  on 
board  the  tenderj^  where  he  was  detained,  until  it  was  dis- 
covered that  he  had  never  been  inaabipbefore, except ooce» 
when  be  had  been  in  like  manner  wrongfully*  impressed. 
An  action  for  trespass  and  false  imprisonment  havinj^  been 
brought,  it  was  objected  that  the  form  of  aption. should  have 
hesn  an  action  on  the  case,  and  not  an  action  of  trespass  i 
but  Ld.  Ellenborough  C.  J.  was  of  a  different  opinion,  ob- 
serving, that  this  was  not  like  a  malicious  prosecution, 
wlier^  a  party  gets  a  valid  warrant  or  writ,  and  gives  it  to 
aa  oificer  f o.  be  executed.  There  was  clearly,  a  trespass  hete 

k  Flewster  t.  Royk,  i  €anp.  N.  P.  C.  IS7.  Ld.  EHenboroagli  C  J.' 


in  aobwg  tiie  pUiMff,  and  tiie  fjMcn^Mii  ttoefaw/WM  % 
tjwpatier  ui  prooAuiiig  it  tob^doae^. 

An  action  will  not  He  at  common  IVtw  for  fS^)^  ii^fpriioo*' 
mentS  wbare  tha  mipmmmu^it  wa»  mtteiy  in  caoscqaaice 
of  tfi^ittg  a  ahjbpi  as^  prito,  aMum^b  A0  ship  ba^  Ihmi  m^ 
qaittedi 

Trespass  for  fals^  impriBopmenji  will  lie  gainst  0 v  ei'g^fetf 
of  the  poor  for  imprisoning  a  man  undter  a  justice'lk  waV* 
rant*,  until  he  should  pay  a  sum  of  money  mrthe  maiiite^ 
nance  of  a  child  which  should  be  born  of  a  wonlthn  theof 
pregnant  by  plaintiff,  but  who  had  not  been  as  yet  delK 
vered;  ' 

If  A.,  having,  been  robfaed\  suspect  B.  to  be  guilty  of  the 
robbery,  and  take  0.,  and  deliver  him  into  the  charge  df  z, 
constwlepreseuti  S..(ifinnocevt')  may  maintain  trespass  and^ 
false  imprisonment  against  A. 

If  a  prisouer  in  execution  escape  by  the  voluntaiy  permi^f^ 
sion  of  the  gaoler,  and  the  gaoler  retake  him,  he  is  liable  to 
an  action  of  false- imprisonment?.  But  an  offic^i^bc^iM&d 
acMflt«d^af«  prisoner  on  mesne  process^  and  ToluojtMity  per- 
mitted bim  to  escape,  may  retake  htm  hef&re  the  tetnm  ^t 
the  «rnt»  without  being  liablo  to  such  actioB* 

Treapaas  for  false  imprisonment  will  lie  for  a  detention 
un%kiiralaw/ul  process^  if  it  be  executed  at  an.  uulawfUl* 
time,  as  on  ai  Sunday^ ;  for  by.  stat.  29  Car.  £•  c.  7.  &  ($«.itria. 
pc^yvided^  *f  ThaJt  no  peraoa  upon  the  LofdVday  sbtll  8»rir«. 
or  oxecute,  or  cause  to  be*  seived  or»  executed/ any  i»ffit|4 
piooesB,  warrant,  orders  judgment,  or-  dcwfeo  (exoept  in* 
case8oftreason,feIoBy,  or  breach  of  the  peace)  (3)^  but  that? 
thftaan^ice  of. every  sachr  writ,  &c.  shall,  be  void,  and  the 
person  xmt  persons  soservingor  executing  the  saute  shall  bet 
aa' liable  to  the  9uit  of  the  party  grieved,  and  to  answer  da«< 
mages  to  him  for  doing  thereof,  as  if  he  or  they  had  dona* 
th^.same  without  auy  writ,  process,  kcJ^ 

1  Le  Caax  v.  Eden,  Dou^.  594.  n  Stonebouse  f .  Elliott,  6  Ti  R.  318..' 

m  #eanaB  v.  Fhhcr,  JA.  2  O. «.  B; R.  o  AtkiaMm  t:  Mattosra^.s  3\  tLlja^ 

YtfSS.  citedinR.T.  Baiigliunit,H.5  p  WiIsod  T^Tud^cc^  Wtu7S«,9  lIMlt 

G.  9.  Q.  E.  ^CM.  Ca.  Tol.  1 .  p.  149.  9&.  S.  C. 

^■■^i«i|     ^    t  Mil        «)S  y...t>wt^^ ■  11  11    ■  I  I     ■■  ■■I.  <     i  ..    <  m   I         I  ,11      i^^^Mi^ 

(3)  I9  Taylor  v».  Freeman  and  another,  Glouc.  Leat  Aia.  17^7^ 
M$S»it  app^aceda  that  the  defeocjapts^  as  coostables^  had  arrested 
the  plaiatin  upon, a  Sunday » by  virtue  of  a  warrant  from  a  j^ostice  of 
the  peace*  for  getting  a  ba9tard  child.  An  ai^ion  for  false  impriHoh« 
meat  haying  ^een.brought^  Adams^  iBacon,  held,  that  plaintiff  was 
entitle4 , to , recover. 
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against  itbe  abcnff  for  aa  arfett^maite  by  bit  baUtff  -aftentlie 
Tj^ti^p  day  of  the  wrif . 

,-  Soagaipst  commisaiwen  of  bankrupt,  wbo  commit  a  pefw 
afW  auspected  to  detain  effecta.of  the  bankrupt  for  not  at^ 
tending  on  the^r«l  sumaaons ;  for  the  statute'  directs,  lat» 
f^fuqimtea  to  the  party  (4) ;  9dly,  on  bis  defiiult  or  neglect, 
fll  warraQt  to  bring  him  before  the  commissioners  in  custody 
ill  order  to  be  examined  (5),  or  else  a  second  summons,  .9t 
^eji^v  dij^cretion ;  Sdly,  if  when  brought  in  custody  be  re- 
f^ses^  to  be  examined,  or  upon  a  second  summons  refuses  to 
come  (6),  then^  and^not  b^ore,  the  commissioners  have  power 

to  commit 

"         •.    ■ 

.  ^h^n  a  court  has  jurisdiction  of  the  caused,  and  proceeds 

rrsfiordin^f  or  erroneously,  an  action  does  not  lie  against 
party  who  sues,  or  the  officer  or  minister  of  the  court 
iiFho  executes  the  precept  or  process  of  the  oourt;  but  when 
the  court  has  not  jurisdiction  of  the  cause,  the  whole  pro- 

q  Pttrrot  r.MilmfbrdyS  Eip.  N.  P.  G.    t  i  Jac.  i.e.  15.  ■.  lO. 

6SS.  Prior  C.  J.  .  t  ;SeeMi4KMliitiott,  MusMmr  cue, 

r  JSattye  ▼.  Gfetley,  S  But,  319.  10  Sep.  76  a. 


{4)  It  is  not  necessary,  upon  the  summons,  to  tender  the  witness 
the  expenses  of  his  journey  t>eforeband ;  though  if  he  he  io  fiict 
without  the  means  of  taking  the  journey,  it  may  be  an  excuse  for 
qoti  obeying  the  saminens;  it  lies,  hawever,  on  the  party  so  oam- 
mbned  having  a  lawfuleaccuse  for  not  attending,  to.prore  tfae^fact^ 
in  an  action  of  trespass  and  false  imprisoomeot  t>rought  by  him  for. 
such  arrest.    Battye  v.  Gresley,  8  East,  319. 

(5)  The  warrant  for  the  arrest  of  the  witness,  in  order  io  examine 
Am,  may  issne  after  his  disobedience  to  the  first  summons.  The 
propriety  of  granting  the  warrant  of  fommitmeni  being. an  act  of 
discretion,  must  be  determined  upon  by  the  commissioners  acting 
together  at  the  time ;  and  their  order  to  their  officer,  to  make  out 
soch  warrant,  mmtt  be  taken  to  indode  th^r  direction  as  to  the 
pefsons  to  whom  it  is  to  be  directed ;  biit  the  mere  aet  of  signing  > 
the  naauss  of  •  the cottMnissioneis  to>  the  warrant,  may  be  doae  by. 

(6)  The  general  practice  has  been  to  issne  a  second  summons 
upon  the  neglect  of  thefir»t,  before  the  warrantof  commitmeni  ;  hut 
the  act  does  not  rec][iiire  a  second  snmmons.     It  is  in  the  disjanc-  ' 
liTe.*  TReHrst  branch  13  complete,  and  the  next  niay  well  be  takeii 
tS>^  i|ieah;i  thst  jf  ^  party, .after  havjng  once  before  been  summoned, 
and.appeariq^,  or.  naving  lawful  impediment  for  ^not  appearin^i  b^ 
sumbope|d  agaiq,  an4  do  not  appear^ .  &c.  having  no  Jawfiir  impe-> 
dimenf,'he  may  be  cooimitied,  as  well  as  if  be  n^lec^  to'  appeaV 
on  the  first  summons,  having  no  lawful  Impediment  '  Per  cUmm/' 
in  Battye  v.  Gresley,  8  East,  336. 
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ceediOff  being  coNMr  nmjudi^e^  ati  aetioii  wflt  He 'fe^itist 
tiiem^  tvithout  any  regard  to  tbe  preoept  or  pr66^^^7^ ' ' 

'Hence,  where  one  of  the  bail  had  beert  arrestee!'  b]^  t>H>>^ 
cess  out  of  rtie  Mafc^halBea*,  ft>r  t^t^  ptApdle  df  fetlMmt^#  a 
judgment  obtained  against  thepHncida)  ma  cau^,^fiAl^l^i^tt^ 
ijbe  Marsfaalsea  court  had  not  jutmicti<m»  It  Wiia  MM^h; 
tbat  an  action  for  false  khprisoament  would  lie  ag^itKrT-tlie 
party  who  sued»  the  marshal  who  directed  the  execUHion  bt 
the  process,  and  the  officer  who  executed  th^  sartie. 

If  a  justice  of  the  peace  make  a  warraht  to  a  constable  Ito 
brinff  A.  B.  befbre  him,  for  Ji  flatter  of  whic^h  he  has  a  ge- 
neral cognisance,  though  the  J.  P.  haid  no  fdundition  in 
fact  for  granting  such  a  warrant,  or  though  the  warrant  it« 
aelf  be  defective  in  point  of  form,  yet  the  constable  may 
jtntify  under  it ;  but  if  the  J.  P.  ssake  a  warrant  tb  take-up- 
A.  B.  to  answer  in  a  plea  of  debt,  a  constable  cannot  justly 
under  such  a  warrant,  because  the  justice  has  not  anj^juHsr 
diction  of  debts*. 


>  I 


II.  Statutes  relating  to  the  Actum  of  fdUe  Imprison'- 
.  ment^  21  Jac.  1,  c.  12.~24  O.  3.  cl  44. 

Stat.  21  Jac.  1.  c.  1«.— By  stat  21  Jac.  1.  c.  12.  si  3.  it' isf 
enacted,  '*  if  any  action,  bill,  plaint,  or  suit,  for  fhlse  impn« 
sonment,  shall  be  brought  against  any  J,  P.»  mayor,  or  bai« 
liff  of  city,  or  town  corporate,  headborough,  portreve,  con* 
etable,  tithing-man,  churchwarden,  or  overseer  of  thepoor^ 
and  their  deputies,  or  any  other,  (who  in  their  aid,  or  by 
their  commaodment,  shall  do  any  thing  concerning  their  ou 
fice)  concernias  any  thing  by  them  done  by  virtue  of  their 
oflice*  such  action,  bill,  &c.  shall  be  kid  within  the  county, 
where  the  trespass  was  committed**'  S. ''  The  abov^m^n- 
tioned  persons  may  plead  the  general  issue,  and  give  the 
special  matter  in  evidence."    3.  ''  If  upon  the  trial,  the 

«  M Mthaisca  CMe,  10  Rep.  6b.  b.  .  x  Sbergold  r.  HoUoway,  Slr»  ma. 


« ' 


T — i 


f7}  This  principle  has  been  recognised  in  several  cases.  See' 
Ntchbls  v^  Walker,  Cro.  Car.  395.  Hill  v.  Batemsa,  Str.  7X1/ 
Sbergold'v.  Holloway,  Str.  lOO^.  Perkin  ▼.  Proctorj  ^  Wits.  564^* 
aad  recei^U^  in  plrown  v.  Comptoo»  S  T*  B*  424*  . 
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MM&  nhiffl  ttofc  fiMv« •  timt  the  tft^pm  ^Mi  cwiMftlri 
witbf *  thpe  a)mt)r  wtMrain  the  iK^fOti;  ftc.  ii  Itid,  then  tfte 
jiinr  Abail  ind  the  defendant*  witbott  respect  to  the  plkin- 
titts  evideoce,  ml  guUty:*  4.  *"  If  the  terdict  ehftll  pan 
with  defeadaat,  or  plaintiff  become  noniuit,  or  anifer  anj- 
diaoOtttiQuance,  defendant  aball  have  douMe  ooata.** 

K.  The  oficer  or  person  acting  in  aid,  ili  order  t6  entiHe 
lianiaelf  to  double  coata,  muM  obtain  a  certificate  from  the 
judge,  that,  at  the  tine  of  thie  tre6pn8B|  be  in^aa  a  miijor; 
conitaUe,  &c.  and  in  the  execution  of  bis  office^  or  that  he 
wasaciing  in  aid  of  a>fiyor»  constable,  &c/  Bat  it  is  jiot 
neceasary  that ,  it  ^uld  be  granted  at  the  trial** 

-  The  proriaiofls  of  the  preceding  stntute  bevHig  been 
fbvud  f^y  sahitaiyi  they  have,  by  a  late  statute  {4S  G.  5. 
e.  86i.ek  <{i)»  been  extendtd  to  ail  persons  holding  a  public 
isaMktynient,  or  any  oSce,  station,  <^  capacity,  civil  or 
infltaify,  either  in  or  out  of  this  kingdom,  and  who,  hy: 
virtue  of  such  employment,  have  power  to  oommit  persona 
to  safe  custody ;  provided,  that  where  any  action  shall  be 
brought  against  such  nersons  in  this  kingdom,  for  any  thiogr 
done  out  of  this  kingaom,  the  plaintiff  may  lay  the  act  to 
have  been  done  in  Westminster,  or  in  any  county  where  the 
dathiMiant  shall  reside. 

By  statb  S4  6.  ^  c.  44.  &•  I,  "  No  writ  shall  be  sued 
out  agaTnst,'  nor  any  copy  of  liny  process  at  the  suit  of  a . 
subject,  shall  be  served  on,  any  J.  P.,  for  any  thing  by 
biitl  done  in  the  execution  of  nxs  office,  until  notice  in 
Wi^tng  of  such  iiltended  writ  or  process  shall  have  been 
tfdfvered  to  bias^  et  left  at  the  usual  place  of  his  abode, 
by  the  attorney  or  agent  for  the  party  who  fntends  to 
sue,  at  least  one  calendar  month  before  the  suing  out  or 
iferving  the  same,  in  which  notice  shall  be  clearly  and  ex« 
pikiUy  contained  the  cause  of  action  (8) ;  on  the  back  of 

f  Adm.  9  Vrntr.  46.  s  Harper  ▼.  Cut,  7  T.  R.  449* 

i'    -  ^  •'■  ...  .  «    --.f 

(p)  Two  tbiii^  are  required  by  this  clause  before  an  acdon  can 
be  brought  against  a  magistrate,  one  that  the  plaintiff  shall  give 
notice  of  the  writ  or  process  which  he  intends  to  sue  out ;  the  otQer» 
that  such  notice  shall  also  contain  the  cause  of  action.  This  form' 
praaerthcd  bj  the  statute  mutt  be  religtously  adhered  tO|  as  will 
appear  by  the  following  case  i 

Plaintiff  gave  defendant  notice,  which,  after  reciting  the  c^uscnpf 
complsiot,  stated,  that  plaintiff  would  cause  ad  action  to  be  com- 
menced against  defeddant;  such  notiqe  was  hot^en  insufficient, 
because  it  did  nottnention  tfny  writ  or  pi^ess.  Lovelace  v.  Curry^ 


wMi  the  atoee  of  bip  ^b^d^  (ft)  wbp.  ahfU  be.mt^tte4.$p 

thm  £ep  ci  90i,  iior  prfymiiv  4uo4  Mr?iaig  ia«b  Mli^- * 

Aod  fay /«•  SL  ^^  It  ftball  jb^  1aw£uI  ft>r  #«4:b  J.  iP«*  14;  any  tiQ0« 

svithin  amft calfindarmoiitb after fwb notice givw^  t^ tapd^r 

mmends  to  the  fMity  eovkfUaioUig,  or  to  Uis  attarii^,.Md  la 

catse  the  same  is  not  accepted^  to  plea4  siu^b  \mw  in  b^ 

to  any  Action  grouttded  <^n  aucb  writ  oc  proc6«8|  tof  etber 

witti  the  plea  of  not  guilty,  and  any  Qtb^r  plea^  witb  teai^ 

of  tbe  oourt>  and  if  ihioo  iatite  jq^i  tb^  jv^  fiod  Uit 

'  aaienAs  aa  tendered  to  nave  been  avifBcten^«  tbey  abalt  gi^ 

a  verdict  fcvr  tbeiieiMdaat ;  and  in  s^cb  c^^et  or  in  case  the 

plaintiflr  become  nnnsuit,  or  disoontinne  bis  actions  or  judgr 

andkit  be  given  for  «ui)b  de&ndaat  vj^demurrer.^ncb  J«  F« 

«hi|Il  ixe  entitled  to  the  like  costs  as  if  be  bad  pleaded  tbt 

geneaal  isaee  cmly }  and  if  the  jury  find  (bat  oei  ammda  west 


7  T.  IL  #91.-^ft  is  net  neoessiny*  hotmvBt^  AUt  ttm  JSbtlm'^ mir^ 
Horn  Bhoald  be  stated  ih  the  notice*;  but  the  plaintiiF hafibg  gtren 
notice  of  one  form  of  action  cannot  dectdre  ttfimother:  '^ 

f4adntiff  gave  notice  of  aa  adMA  tm  ihe  «e4t  hr  6Jsti)fiStPS0D* 
aaevty  and  vfterwards  bwngiit  an  aetiion  of  tse9pa$$  aad  M%ii  i^ir 
pnaoBm^nt.  Yates  J.  held  ^e  nvftiea  inanfiksient/  m  <twttlig  4e 
nislead-the  J.  F.  wha  Mghi  know  tbst  ip  aolisii  »a  ibe  MseuiMM 
icDpaoper,  and  anch  whereon  4be  plaintiff,  might  be  imiiMiitod*  ^nd 
naglect  to  tender  ameoda*  Strichbnd  v«  Ward,  Windcheater  Ssuob 
Am.  I707>  i^orted  in  a  note  ta  (A>velaoe  t.  Curiy*  7  T«  R.  6$1« 

.Where  die  subject  matter  is -within  the  jnrisdietioii  of  the  magis« 
tr^e,»  and  he  tntenda  to  a^t  aa  a  magistrate  at  the  time,  ;however 
^staken  he  may  be,  he  is.  still  within  ihe  protection  of  the  statute. 
Hence,  wtiereoNe  magistlrate  committed  tne  mother  of  a  bastard'te 
eostody  fbr  not  filiating,  it  was  holden  that  such  magistrate  was  etf^ 
titled  to  tfae  i^otice  prescribed  by  this  statute,  before  an  aetlon  iM 
^Ise  hnprisonment  was  bronght  against  htm,  lilthongh  fbe  tUnttL 
18  l^iz.  c*  3.  s.  2.  oqly  gives  jarisdiction  in  such  natters  tO'  fl0S 
justices  o(^  the  peace,     WeUer  v.  Toke,  0  S»st,  364'.        ' 

to)  A  nqtif^  wjitten  by  the  attorney,  and  signed  by  (jm  tfaaar 
**.  Qit^^^ff^^tm^.  hsndf  at  pjacham.'*  w^9  boldje^  insuKcieiit,  Ue^ 
ci|)^ue.\lt  4i4  KK^t.euves^Iy  state  tba^lJ^urh.ap)  was  the  place  ofattor- 
Hfff*V<^i4eJ»^e.  Taylor  v.,  Feowicki,  51^  23  ppo^  3,  5*  R.  cvte4 
wX^W^i^  4f  i?rX*9^ace  v^  t^TXj^y  7  T*.R-  6^5-  ^  B«t  aqotice^ 
a^onKd  vV^A^J^i>"ftJ,^f^Ue  plain  tiff  ^sat^Qrpey^  with  the  acjAVt 
uon  of  the  words  *^  of  ]plrauaghaip»^*  has  b^^  hoTd^n.  suflUcien^^^ 
descriptive  of  the  attorney's  place  of  residence.  Osoorn  v.  Goughi 
3  Bos.  &  PuU  551. 
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.tendered,  or  that  the  same  were  not  sufficient,  and  alto 
against  the  defendant  on  such  other  plea,  they  shall  give  m 
Terdict  for  the  plaintiff,  and  such  damages  as  they  think 
proper,  which  be  shall  recover,  together  with  his  coftts.** 
And  by  s.  3.    **  No  such  plaintiff  shall  recover  any  verdict 
against  such  J.  P.  where  the  action  is  grounded  on  any  act 
of  the  defendant,  as  J.  P.,  unless  it  is  proved  upon  the  trial 
that  such  notice  was  given;  but  in  default  thereof^  such 
J.  P.  shall  recover  a  veraict  and  costs.*'    And  by  s.  4.  '*  la 
case  such  J.  P.  neglect  to  tender  any  amends,  or  have  ten* 
dered  insufficient  amends  before  the  action  brought,  he 
may,  by  leave  of  the  court  where  such. action  depends,  at 
any  time  before  issbe  joined,  pay  into  court  such  sum  as  he 
shall  see  fit ;  whereupon  such  proceedings  shall  be  had  jib 
in  othei^  actions  where  the  defendant  is  allowed  to  pay 
money  into  court*'    And  by  s.  5«  ^VNo  evidence  aball  be 
given  by  the  plaintiff,  on  the  trial  of  anjr  such  action,  of  any 
cause  of  action,  except  such  as  is  contained  in  the  notice. 
-And  by  ^  6.  '*  No  action  (10)  shall  be  brought  against  any 


'  (fO)  This  section  does  not  extend  to  actions  of  aiMimpnt.  Heocct 
where  an  action  for  money  had  and  received  was  brought  against 
ah  ofiicer,  who  bad  levied  money  on  a  conviction  fay  a  J.  P.»  the 
ODDviction  having  been  quashed,  it  was  holden,  that  a  demand  of 
the  copy  of  the  warrant  was  not  neoeasary.  Feltham  v.  Terry^^ 
£•  IS  G.  3.  B.  R..  Whether  the  term  *<  action**  extended  to  reple* 
vin  or  not,  seems  fermerly  to  have  been  a  vexata  qm€BStio^  In  Pear* 
son  V.  Roberts  and  another,  Wilies,  668.  it  was  holden  to  extend  to 
actions  of  replevin  to  recover  danu^esf :  but  Wilies  C.  J.  in  deli^ 
yering  the  opintoo  of  the  coart,  toox  a  distinction  between  a  reple* 
vin  by  plaint,  in  the  sheriff's  court,  for  the  recovery  of  the  goods* 
and  replevin  by  way  of  action,  to  recover  damages,  admitting 
that  the  former  could  not  be  considered  as  an  action  within  the 
meaning  of  the  stati^.  In  Milward  ▼•  Caffin,  8  61.  R.  1330,  it 
was  holden,  that  replevin  was  a  proceeding,  to  which  the  statute 
had  never  been  held  to  extend.  On  the  last  cited  case^  Lord 
Kenyon  made  the  following  observations,  in  Harper  v.  Carr*  7  T. 
R.  370.  ^*  I  will  not  now  enter  into  an  examination  of  the  case  of 
Milward  v.  Caffin,  because  that  was  decided  on  the  form  of  the 
action,  repletm^  to  which  it  was  ruled  this  statute  did  not  extend ; 
had  it  not  been  for  that  decision,  1  should  have  thought  that  the 
act  did  extend  to  a  replevin,  and  certainly  convenience  requires 
that  it  should ;  otherwise  it  is  in  the  plaintiff's  power  to  evade  the 
provisions  of  the  act,' by  adopting  a  particular  mode  of  proceeding, 

« 

*BaH.N.P.94. 

t  Q.  Wbetker  thcfe  be  any  asode  of  proooediag,  by  scdoa  of  replevia,  fa 
vecorer  dsmagrt,  as  contrsdlsthq^bhea-  from  procaeajngs  to  have  tlia  fssds 
apis.    See  6  Bast,  SSO. 
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coDftteUe,  headborougb,  or  other  officer  (11)^  or  against  any 
person  acting  by  bis  order  and  in  his  aid,  for  any  tning  done 
in  obedience  (12|  to  any  warrant  under  the  hand  or  seal  of 
mny  J.  P.  until  demand  has  been  made  or  left  at  the  usual 
place  of  his  abode,  by  the  party  intending  to  bring  such 
action,  or  by  his  attorney,  in  writing  (13),  signed  by  the 
party  (14)  demanding  the  same,  of  the  perusal  and  copy  of 
such  warrant,  and  the  same  has  been  refused  or  neglected 
for  six  days  after  such  demand ;  and  in  case,  after  such  de- 
mand and  compliance  therewith,  any  action  be  brought 
a^inst  such  constable,  &c.  for  any  such  cause  as  aforesaid, 
without  making  the  J.  P.  who  signed  or  sealed  the  said  war- 
rant, defendant,  on  producing  and  proving  such  warrant  at 


which  depends  on  his  own  choice.  Perhaps,  however,  it  may  be 
shown  on  examination,  that  this  case  was  rightlr  decided,  what- 
erer  doubts  may  have  been  concerning  it.**  Socb  was  the  opinion 
of  /Lord  Keuyon;  bat  the  question  to  which  it  relates  is  now  com- 
pletely at  rest :  for,  in  Fletcher  v.  Wilkins,  6  East,  2S3.  it  was  ex* 
pwssly  determined,  that  replevin  was  not  an  action  within  the 
meaning  of  this  statute;  Lord  EUenborough  C*  J.  (who  delivered 
the  ja<k^meiit  of  the  court)  observing,  that  the  reason  assigned  by 
Lord  Kenyon,  ab  inconvenientU  had  undoubtedly  great  weight; 
bat,  on  the  other  hand,  it  appeared  to  the  court,  that  the  incon- 
venience of  depriving  the  subject  of  his  remedy  by  replevin  was  full 
as  great;  for  it  might  happen,  that  no  damages  which  a  jury  was 
properly  authorized  to  give,  could  compensate  for  the  loss  of  a  par- 
ticular chattel,  which  the  owner  might  be  for  ever  deprived  of,  if  he 
could  not  floe  replevin. 

(11)  Churchwardens*,  and  overseers  of  the  poorf,  acting  under  a 
magistrate's  warrant  of  distress  for  a  poor's  rate,  are  within  the 
meaning  of  the  words  ^  other  oiBcer"  iii  this  statute,  and  conse- 
ouently  entitled  to  the  protection  which  it  afibrds,  when  sued  in 
those  actions  to  which  the  statute  extends,  e.  g.  trespass,  &c.,  bat 
seeui  when  sued  in  replevin,  that  being  a  proceeding  not  within  the 
statute.    See  the  preceding  note* 

(12)  The  officer  must  prate  that  he  acted  in  obedience  to  the 
warrant,  and  where  the  J.  P.  cannot  be  liable,  the  officer  is  not 
entitled  to  the  protection  of  the  statute.  Money  v.  Leach,  3  Burr. 
176ei 

(IS)  A  duplicate  original  of  demand  is  sufficient  evidence.  Jory 
V.  Orchard,  2  Bos.  &  Pul.  39. 

(14)  Demand*  signed  by  attorney,  is  within  the  meaning  of  this 
section.     lb.  per  Bailer  J. 

•  Harper  v.  Csrr,  7  T.  R.«7i. 

t  Nutting  V.  Jackson,  £.  3  U.  3.  B.  R.  BullN.  P.S4. 
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the  trial,  the  jury  shall  give  their  verdict  for  the 
Botwithstanding  aoy  defect  of  jurisdiction  ia  aacb-J.  F«; 
and  if  such  action  be  brought  jointly  against  such  J.  F.  ami 
such  constable^  &c.  then,  on  proof  of  such  warrant,  the  Juiy 
shall  6nd  for  such  constable,  &c.  notwithstanding  biic^  d^ 
feet  of  jurisdiction ;  and  if  the  verdict  be  given -agaiiist  thm 
J.  P.,  the  plaintiff  shall  recover  his  costs  against  him,  to  be 
taxed  in  such  manner  as  to  include  the  costs  which  the 
plaintiff  is  liable  to  pay  to  the  defendant  for  whom  such 
verdict  is  found  as  aforesaid/* 

S.7. — **  Where  plaintiff  in  any  such  action  against  any  J.  P. 
obtains  a  verdict,  ne  shall  be  entitled  todoubfe  costs,  if  tbe 
judge  (before  whom  the  cause  is  tried)  in  open  court  will 
certify,  on  the  back  of  the  record,  that  tbe  ii\iury  for  which 
such  action  was  brought  was  wilfully  and  maliciously  com- 
mitted." 

S.  8. — *^  No  action  stall  be  brought  against  any  J.  P.  for 
any  thing  done  in  the  execution  of  his  office,  or  agajn^t 
any  constable,  &c.  acting ^s  aforesaid,  (15)  unless  commenced 
within  six  calendar  months  after  the  act  committed  (16)/' 

For  the  further  protection  of  magistrates  it  is  enacted,  by 
Stat.  43  G.  3.  c.  141.  that  in  all  actions  brought  against  any 
J.  P.,  orf  account  of  any  conviction  made,  by  virtue  of  any 
>  act  of  parliament,  or  by  reason  of  any  thing  done,  or  conir 
manded  to  be  done,  by  such  J.  P.,  for  the  levying  of  any  pe- 
nalty, apprehendipg  any  party,  or  for  or  about  the  carryipg 
such  conviction  mlo  effect,  in  case  such  CQrwiction  shaif 
have  been  quashed,  the  plaintiff,  in  such  action,  (besides  the 
value  and  amount  of  the  penalty,  which  may  have  bf^n 
levied  upon  the  plaintiff,  in  case  any  levy  thereof  shi^U  have 
been  made,)  shall  not  be  entitled  to  lecover  any  ^Kiire  ctr 
greater  damages  than  the  sum  of  two-pence»  nor  any  costs 


(15)  **  ActiDg  as  aforesaid/*  that  is,  upder  the  warrant  ot  a  fot- 
gistrate*  If,  therefore,  a  constable  acts  without  a  warrant,  this 
statute  doen  Dot  apply,  and  the  action  against  such  constable  may 
be  brought  after  the  expiration  of  six  calendar  months,  and  at  aoj 
time  within  the  period  allowed  by  the  statute  of  limitatioos, 
21  Jac.  1.  c.  16.  Postlethwaite  V.  Gibson,  Middx.  sittings  after 
M.  T.  41  G.  3.  Kenyon  C.  J,  MSS.  and  3  Esp.  %%6.  S.  C. 

(16)  If  a  man  foe  imprisoned  by  a  warrant  of  J.  P.  on  the  1st 
day  of  January,  and  kept  in  prison  till  the  1st  day  of  February,  he 
may  bring  his  action  within  six  months  after  the  Ist  of  February, 
for  the  whole  is  one  entire  trespass.  Pickersgill  v.  Palmer,  Bull. 
N.  P.  24. 
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of  «uit,  unless  it  shall  be  expressly  alleged  in  the  declart** 
tion  in  the  action  wherein  the  recovery  shall  be  bad,  attd 
^ohich  shall  be  in  an  ocUqu  upon  the  case  only,  that  such  acts 
ivere  done  maliciously,  and  without  any  reasonable  and 
probable  cause.    Sect.  % — And  further,  that  such  plaintiff 
shall  not  be  entitled  to  recover  against  such  justice  any  pe- 
nalty Vhich  shall  have  been  Ievied,nor  any  damages  or  costs, 
in  case  such  justice  shall  prove  at  the  triaf,  that  such  plaintiff 
'Was  guilty  of  the  offence  whereof  he  had  been  convicted^or 
on  account  of  which  he  had  been  apprehended,  or  liad 
otherwise  suffered,  and  that  he  had  undergone  no  greater 
punishment  than  was  assigned  by  law  for  such  offence. 

This  statute  applies  to  those  cases  only  where  there  haa 
been  a  conviction.*        . 


III.  Of  ihe  Pleadings. 

.    Th£  general  issue  to  an  action  for  false  imprisonment  is, 
not  guilty. 

By  Stat.  7  Jac.  1.  c.  5.  (made  perpetual  by  21  Jac.  1^, 
e.  1£.)  in  an  action  upon  the  case,  trespass,  battery,  or  false 
imprisonment,  against  a  J.  P.,  mayor,  bailiff,  constable,  &c. 
for  any.  thing  done  by  virtue  of  their  offices,  or  against  any 
other  persons  acting  in  their  aid,  and  by  their  command^ 
concerning  their  offices,  the  defendant  may  plead  the  ge- 
neral issue,  and  give  the  special  matter  in  evidence. 

Id  other  cases,  matter  of  justificatioD  tnust  b^  pleaded 
•peeialiy.  '  Every  plea  of  justification  must  admit  the 
trespass. 

To  an  action  for  false  imprisonment  brought  by  A.  against 
B.>  C.  and  D.^,  they  pleaded  a  plea  of  justification,  un- 
der process,  wherem  B.  said,  that  he,  as  attorney  for  the 
plaintiff  in  the  original  action,  delivered  the  warrant  made 
by  thd  sheriff  upon  the  process  to  C.  and  D.  as  bis  bailiffs, 
to  be  executed  in  due  form  of  law,  and  that  C-  and  D. 
thereupon  arrested  the  plaintiff  A.,  and  detained  him  in 
prison.  This  was  holden  to  be  a  sufficient  admission  by 
B.  of  the  trespass,  for  the  purpose  of  his  justification,  for  he 
who  commands  or  directs  another  to  do  a  trespa83  is  guilty 

'  •  MflAsey  ▼.    Jolinson,  B.  R.    trin.        b  Row«  ▼.  TuUq,  Wilkt,  1 4, 
49  (i.  3.  U  Enst,  ijfj, 
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of  the  trespais,  if  dona  by  tbaoUier  peraoo  pumiant  to  bii 
direction. 

To  tr6»pa88  for  false  imprisomnent^  the  defendant  amy 
plead  that  he  did  it  by  lawnil  auth^^. 

It  is  a  general  rule  of  pleading,  that  where  a  party  Jus- 
tifies §  trespass  under  an  authority  given,  he  must  shew 
that  authorityS  There  is  a  difference,  however,  in  this 
respect,  where  the  justification  is  under  judicial  process, 
between  the  party  to  the  cause,  or  a  mere  stranger,  and  the 
officer  who  executes  the  process  of  the  court  l^e  party 
to  the  cause;  qt  mere  stranger,  must  set  forth  in  their  plea 
the  judgment^,  as  well  as  the  writ;  but  the  offlcer  need 
only  shew  the  writ"  (17)  under  which  he  acted,  f6t  he  is 
bound  to  execute  the  process  of  the  court,  having  com- 
petent jurisdiction,  without  enquiring  after  the  judgment. 
And  it  is  to  be  observed,  that  where  the  party  to  Uie 
cause  and  the  officer  join  in  pleading,  the  plea  must  con- 
tain all  the  requisites  which  would  be  necessary  in  case 
they  had  pleaded  separately^ ;  for  it  is  a  general  rule,  that 
where  two  or  more  join  in  a  defence,  although  the  justi^- 
fication  may  be  sufficient  for  one  or  more,  yet  if  it  lie  iiot 
sudicient  for  tlie  rest  it  will  be  bad  as  to  all  the  de* 
fendants.    Such  are  the  rules  of  pleading,  where  the  Justi* 

€  I  Intt.  293.  a.  MattlMirt  v.  Caiy,  e  Turner  ▼.  IRdgftt^  i  Let.  9S,  CMI» 
S  Mod.  137,  8.  Ovth.  73.  S.  C.  t.  Bitehili,  3  Ler.  to. 

d  Per  Holt  C.  J.  BurUm  r.Cok^  Cartk  f  Philipe  ▼.  Biron,  8tr.  5op.  SnpOi  T. 
443.  Boucher,  Str.  994.     Bdtiddteton  ▼• 

Str.  1184. 


(17)  Where  6iial  procet*  issues,  a  return  is  not  necessary  (Hoe*s 
case,  5  Rep.  90.);  consequeotly  it  is  not  necessary  tb  cUege  tliat 
such  process  was  returned.  (Rowland  v.  Veale,  Gowp.  18.  reti^ 
uised  m  Cheasley  v.  Barnes,  10  East,  73.  hut  there  said  by  Ld#. 
Ellenborough  C.  J.  that  if  any  ulterior  process  in  ezacntHtiii  is  10 
be  resorted  to,  to  complete  the  justification,  there  it  may  be  ne* 
cessary  to  shew  to  the  court  the  return  of  tbe  prior  writ,  in  order  to 
warrant  the  issuing  of  the  other.)  But  an  effioer  who  justifies  «»* 
der  process,  which  he  ought  to  return  (and  all  mesne  process  ouRbt 
to  be  returned)  must  shew  that  such  process  was  returned.  VM* 
dielon  T.  Price,  Str.  1184.  **  There  is  a  difference,  bowevQr,^be* 
tweeo'the  pripcipai  officer,  to  whom  the  writ  ib  directed*  and  m 
subordinate  officer ;  the  former  shall 4iiot  justify  under  the  procesSf 
UaLess  he  has  obeyed  the  order  of  the  court  in  returning  it ;  other* 
wise  it  is  of  one  who  has  not  the  power  to  procure  a  return  to  be 
made.**    Per  Holt  C.  J«  in  Freeman  v,.  Blewett,  Ld.  Raym.  639« 
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£catton  is  ft>unded  on  process  out  of  the  superior  courts: 
but  in  justifying  under  process  issuing  out  of  inferior 
courts,  a  greater  strictness  is  reiquired' :  as,  X4  The  nature 
and  extent  of  the  jurisdictioo  of  the  court  below  ought  to 
be  set  forth  (18);  for  the  judges  of  the  superior  courts  are 
not  bound  to  take,  cognizance  of  it.    N.  This  rule  holds 
even  in  justifications  by  officers.    9.  It  ought  to  be  stated, 
that  the,cause  of  action  below  arose  within  the  jurisdiction 
of  the  court  below;  on  this  point,  indeed,  there  has  been  a 
diversity  of  opinion;  foe  in  Gwynne  y.  Poole  and  otheia^ 
liUtw.  9Sb.  it  was  holden,  that  a  justification  by.  the  party, 
judge,  and  officer,  .to  whom  the  process  was  directed,  was 
good,  altboug^h  it. did  not  stat^,  that  the  cause  of  action 
below  arose  within  the  jurisdiction  of  the  court  below ;  but 
in  Moravia  v.  Sloper  and  others,  Willes,  SO.  (where  Willes 
C  J.  controverts  with  great  ability  the  reasoning  of  Lowell 
J.  in  Gwynne  v.  Poole)  the  proprietv  of  this  decision  was 
questioned,  and  it  was  ruled,  that  although  it  might  not  be 
necessary  for  the  oj^ceri  (19)  of  the  court  below  to  make  this 
averment  in.  their  plea,  because  they  were  punishable  if  they 
did  not  obey  the  process  of  the  court,  yet  when  the  party,  or 
his  attorney,  or  a  mere  stranger,  pleaded  a  justification  under 
process  of  an  inferior  court  of  record,  it  was  necessary  for 
them  to  state,  that  tbe  cause  of  action  arose  within  th«  ju- 
risdiction of  the  court  (20).    Merely  stating  ii^  the  plea  the 
declaration  in  tbe  court  below,  which  contained  an  averment . 
th%tthi$  cause  of  action  arose  within  tbe  jurisdiction,,  is  not 

(  MoravU  ▼.  Sloper,  WUlet,  37. 


iX$)  It  Isnot  necessary,  however,  to  make  a  proTert  of  the  letters 
pstcnt  by  which  tbe  coort  is  erected.    Titley  v.  Foxall,  Wtllesj 

'f19)  But  see  Morse  v.  James,  Willes,  128.  where  it  was  holden, 
that  though  an  oificer  need  not  set  forth  the  proceedings  at  length, 
and  though  he  may  justify  under  an  erroneous  process,  yet  it  mast 
apfitar  mit  the  process  issued  in  a  cause  wherein  the  court  below 
btfdjafisdictiOD. 

1(t2dj  But  it  is  not  necessary  to  set  forth  the  cause  of  action.  Row* 
laiid  V.  Veale,  Cowp.  18.  recognised  in  Belk  v.  Broadbent,  3  T.  R. 
18^.  where  the  same  doctrine  was  applied  to  a  justification  under 
mesne  process  issuing  out  of  a  superior  court,  and  in  which  the  de* 
fendant  merely  stated,  that  the  writ,  upon  which  t^e  plaintiff  had 
been  arrested,  had  been  issued  upon  an  affidavit  to  hold  to  bail, 
without  stating  any  cause  of  action  for  which  the  plaintiff  was 
liable  to  be  arrasted* 
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Auflbcienty  fev  Mich  averment  is  not  travdi*»ab1e\  3^  Before 
the  time  of  Charles  the  Second,  it  ivas  necessary  to  set 
Ibrth  the  prodeediiigs  bad  in  the  inferior  court  at  length  (91 )  i 
but  now  they  may  be  set  out  shortly  with  a  taUter  pro^ 
eessum  esO;  but  if  the  party  justify  undera  cajoia^  ad  re- 
spandendum^  a  precedent  sommonB  ought  to  be  set  forth^'^ 
or  at  least  the  plea  ought  to  be  so  framed,  that  the  court 
may  intend  that  a  precedent  summons  had  issued^  for  a 
capias  without  a  summons  is  iliegak  Where  it  is  stated 
that  the  capias  issued  at  the  same  court  at  which  the  plaint 
was  levied,  this  intendment  cannot  be  made^;  but  where  it 
appears  on  the  plea  that  the  plaint  was  levied  at  one  court, 
and  the  capias  issued  at  a  subsequent  court,  and  this  aUe^a^* 
tion  is  introduced  by  a  taliter  processum  est,  there  such  in* 
teudmentmay  bemade". 

In  justifying  a  trespass  under  the  process  of  a  foreign 
.  court,  it  seems  that  the  plea  should  be  formed  in  analogy 
to  similar  justigcations  under  the  process  of  our  inferior 
courts  ;  but,  at  any  rate,  a  plea  whjch  only  states  that  the 
court  abroad  was  governed  by  foreign  laws,  that  the  pro* 
petty  seized  was  within  its  jurisdiction,  that  certain  legal 

h  Adney  r.  Vem^n,  3  Lev.  943.  m  Marpole  t.  Basnctt,  iibi  sup.  Mur- 

,i  Patrick  ▼.  Johiracni,  3  Lev.  403.  Row-  phy  ▼.  Fitzgerald,  Willet,  as.  n.  (a.) 
l»Qd  ▼.  Veale,  Cowp.  is.  Higfini«a  n  Titley  ▼.  Foxall,  Willea,  Sss.  Aduoia 
▼.  Martin,  2  Mud.  197-    ^  ▼•  Freeman,  reported  in  Sajr.  81 .  ani 

k  Marpotev.  Basnet,  Wil1e8,3B.  n.  (a.)  ,      2  Wils.  5.  and  illustrated  by  Doro^ 

)  See  Titley  r.  Foxall,  Willes,  68S .  ford,  Willes,  39. 


(21).  There  is  an  Mter  diciitm  io-  Mocse  v.  Jainesy  WiiUw,  lfla» 
that  the  piaintifiT,  or  a  mere  stranger,  must  set  forth  the  proceed- 
ibgsat  lengthy  and  it  is  there  said  to  h^ve  b«ea  established  in 
Morf^vifi  V.  Slopec.  Up<^n  aji  examination  of  tbit  case,  I  cannot 
find  that  any  such  point  was  expressly  decided  in  it.  The  court*, 
indeed,  in  that  case  were  of  opinion,  that  the  party,  havMii^  set 
forth  a  capias,  ought  to  have  shewn  a  precedent  summons^  and  that 
from  the  taliter  processum  est,  as  there  pleaded,  asuiumons  could 
not  be  presumed.  It  is  worthy  of  remark,  that  Willes  C.  J-». 
speaking  of  Moravia  v.  Sloper,  in  Titley  v.  Foxall*,  says,  "  we 
held,  in  Moravia  v.  Sloper,  that  taliter  processum  est  would  be  suf" 
Jkient,  if  it  did  not  appear  (as  it  did  in  that  case)  that  there  could 
not  have  been  a  precedent  summons.  So  in  Johnson  r.  Warner, 
Willes,  528.  it  was  holden  thai:  this  mode  of  pleading,  by  taliter 
processum  est^  was  good,  and  the  modern- practice  is  in  conformity 
,with  it.     Rowland  r.  Veale,  C^wp.  18.  and  1  Wms*  Saund.  9«. 

•  Willes,  6po. 
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proceedfings  were  had,  according  to  such  foreign  laws, 
against  the  property  in  question,  in  such  court  having  con>- 
^etent  jurisdiction  in  that  behalf,  et  taliter  prdcessum,  S^Cs 
that  the  defendant  was  ordered,  by  the  said  court  having 
eompetent  authority  in  that  behalf,  to  seize  the  property, 
it  bad»  a?  being  too  general,  and  not  giving  the  plaintiff 
notice,  whether  the  defendant  Justified  as  an  officer  of  the 
dourt,  or  party  to  the  cause,  or  of  what  nature  the  charge 
was,  or  by  whom  instituted,  or  what  the  order  of  seizure 
^as,  whether  absolute  or  quousqud^  &c.^ 

Regularly,  process  ought  to  describe  the  party  against 
whom  it  is  meant  to  be  issued,  and  the  arrest  of  one  person 
cannot  be  justified  under  a  writ  sued  out  against  another. 

To  trespass  for  false  imprisonment?  by  A.  B.  the  de* 
feodant  pleaded,  that  J.  S*  sued  out  a  writ  of  latitat  against 
the  plaintiffs  A.  B.,  therein  called  by  the  name  of  C.  B.,  di- 
rected to  the  sheriff  of  L.,  and  then  set  forth  the  writ  au- 
thorizing the  sheriff  to  arrest  C.  B.  &c.,  who  directed  his 
warrant  to  the  defendant,  and  thereby  commanded  him  to 
6ike  the  said  A.  B.  therein  called  by  the  name  of  C.  B.  &c., 
concluding  with  an  averment,  that  the  said  A.  B.  and  C.  B., 
in  the  said  writ  and  warrant  mentioned,  are  one  and  ilie  same 
person.  On  general  demurrer,  the  plea  was  holden  to  be 
Dad,  Lord  Ellenborough  C.  J.  observing,  that  this  case  was 
exactly  the  same  in  principle  as  Cole  v.  Hindson,  ff  T.  R. 
?34;'(22).  And  Lawrence  J.  said,  in  Cole  v.  Hindson,  Lord 
Kenyon  observed,  that  there  was  not  any  averment  that  the 
plaintiff  was  known  as  well  by  the  one  name  as  the  other; 
neither  was  there  any  such  averment  in  this  case.      ' 

A  beadle  of  a  ward,  in  the  city  of  London,  is  justified  in 
detaining  in  prison  for  examination,  persons  walking  in  the 

o  CoUettT.  Ld.  Keith,  9  East,  s6o.     p  Sbadgett  t.  Clipson,  8  East,  328. 


(99)  Tq  that  case  to  trespass  for  taking  the  goods  bf  A.  B.  the 
defeadaot  [m  officer)  pleaded  that  be  took  theni  Madura  distriogaa 
against  C.  B.,  meaning  the  said  A.  B.,  to  compel  an  appearanc^e, 
averring  that  A*  B.  and  C.  B.  were  the  same  person.  N.  A.  B. 
hffd  not  appeared  in  the  original  action.  On  demurrer,  the  plea 
was  holdeiltobe  bad;  Lord  Kenyon  C.  J.  observing,  that  this  was' 
distinguishable  from  Crawford  v.  Satchwelf,Str.  1218.  where  it  was 
determined,  that  the  defendant  might  be  taken  in  execution  by  ^^ 

virtue  of  a  eis.  so*  under  a  wrong  name ;  for  tl^re  the  party  had  ^*J  ^^'i^-^ 
appeared  in  the  ori^inai  actUmf  and  done  an  act  to  avow  that  he  was   \^^/z'^^j^ 
#iied  iy  the  right  n W*  /^  .^^jlx  ^-  ^/^ 

.     ^  A-^  ^  *^  f  ^A? 
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streets  at  night,  whom  there  is  reasonable  ground  t#«u8pect 
of  felony y  although  ther^  is  no  proof  of  a  felony  having  been 
committed^  So  a  peace-officer  may  justify  an  arrest  in  the 
day«time  on  a  reasonable  charge  of  felony  without  a  wur- 
rant,  although  it  should  afterwards  appear,  that  a  fqlony 
had  not  been  committed'.  But  when  a  private  person  a|^ 
prebends  another  on  suspicion  of  felony,  be  does  it  at  bit 
peril,  and  is  liable  to  an  action,  unless  he  can  establish  in 

?rcof  that  the  party  has  actually  been  guilty  of  a  felony*, 
roof  of  mere  suspicion  will  not  bar  the  action,  alftnmgb  it 
may  be  given  in  evidence  in  mitigation  of  damagesF. 

It  is  lawful  for  a  private  person  to  do  any  tbin^  to.  prevent 
the  perpetration  of  a  felony.  Hence  the  imprisonment  of 
a  husband  by  a  private  person,  to  prevent  him  committing 
murder  on  his  wife,  is  justifiable".  So  if  two  persons  are 
fighting,  and  there  is  reason  to  fear,  that  one  of  them  will 
be  killed  by  the  other,  it  is  lawful  to  part  them  and  im* 
prison  them,  until  their  anger  is  cooled*. 

In  general  where  an  affray  takes  place  in  the  presence  of 
a  constable^,  he  may  keep  the  parties  in  custody  until  the 
affray  is  over,  or  he  may  carry  them  immfidialeiy  before  a 
magistrate. 

If  a  plea  of  justification  consist  of  two  facts*,  each  of 
which  would,  when  separately  pleaded,  amount  to  a  good 
defence,  it  will  sufficiently  support  the  justification  if  one 
of  these  facts  be  found  by  the  jury.  Hence,  where  to  an 
action  for  false  imprisonment  against  a  sheriff,  be  pleaded, 
that,  at  the  time  when  the  trespass  was  committecl^  the  de- 
fendant was  sheriff  of  the  county  of  S.,  and  in  that  Gha-* 
racter  was  presiding  at  the  election  of  knights  of  the  shire, 
to  serve  for  the  county  in  parliament ;  and  because  the  plain- 
tiff assaulted  the.  defendant,  and  made  a  great  iioise  and  dis« 
tiirbance,  and  obstructed  the  defendant  in  the  execution  of 
his  duty,  he  ordered  a  constable  to  take  the  pli^ii^tiff  into 
custody  and  carry  him  before  a  J.  P.;  and  the  juiy  found 
that  the  plaintiff,  who  was  a  freeholder,  did  not  assault  the 
defendant,  but  that  all  the  other  facts  contained  in  the  plea 
were  proved :  it  was  holden,  that  that  part  of  the  plea, 

» 

^  Lawrence  ▼.  Hedger,  3  Taunt,  m.  u  Handcock  ▼.  Baker,  9  Boa.  it  Pal. 

r  Saronal  ▼,  Payne,  Dong.  356.    See  $160. 

alio  Cald.  9^1.  and  a  fip.  N.  P.  C.  x  2  Roirs  Abr.  559.  (£)  pi.  3. 

54*a     '  y  Churchill  ▼.  Matthews,  Nutt,  U  Hilly 

a  AdauM  ▼.  Moore,  C.  B.  Middlesex  SomerBetSuiniD.AaB.iSOS,Ba]4«yJ< 

Sittings  after  H*  T*  51  G.  9*  conun  a  Spilsbury  ▼.  MickleUkwaite,  1  Tm» 

Heath  J.  MS.  ton's  R.U6, 
AS.C.           '    * 


r 
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wbSeh  tiie  jOiy  bad  fwnd,  constituted  a  good,  defence ;  for 
atthoagh  the  sheriff  bad  not  any  authority  to  commit,  yet  it 
was  his  duty  to  preserve  order  and  decency  in  the  county 
court. 

In  an  action  for  fals^  impriQonaient*  if  the  defendant  can 
take  advantage  of  the  statute  of  limitations*  be  must  plead 
thaj^  he  was  not  guilty  within. four  years. 

.  If  an  action  be  brought  for  detaining  plaintiff  in  prison* 
from  III  11' ■  M  I  ,to  ■  ■  i  ■  ■  ■  ^»  and  defendant  plead  (as  he  may} 
as  to  part,  not  guilty  within  four  years^  plaintiff  may  reply, 
that  it  was  one  continued  imprisonment,  and  so  oust  the 
defendant  of  the  benefit  of  the  statute. 

Where  a  declaration  for  false  imprisonment  against  A. 
and  B.  contained  two  counts^^  to  both  of  which  the  defend*- 
ants  pleaded  not  guilty ^  and  justified  the  first  under  mesne 
processt  A.  as  the  plaintiff  in  that  action,  and  B«  t^  the 
bailiff,  and  the  plaintiff,  by  a  new  assignment,  admitting  the 
arrest  to  be  lawful,  replied  that  B.,  with  the  consent  of  A., 
voluntarily  released  him,  and  that  they  afterwards  impri- 
soned him  for  the  time  mentioned  in  the  first  count ;  the 
plaintiff  having  failed  in  proving  the  new  assimiment,  by 
not  shewins^  the  consent  of  A.;  it  was  holden  that  he 
should  not  be  permitted  to  prove  the  same  trespass  against 
B.  under  the  other  count. 

The  plaintiff  declared  for  an  assault,  battery,  and  im« 
prisonment,  and  having  proved  a  trifling  imprisonments  but 
not  any  battery,  obtained  a  verdict,  with  one  farthing  da* 
mages.  Sir  James  Mansfield  C.  J.  certified  under  stat.  43 
Eliz.  a  6.  An  application  was  made  to  the  court,  that  the 
plaintiff  might  have  full  costs,  notwithstanding  the  certifi-* 
cate,  on  the  ground  that  every  imprisonment  included  a 
battery,  and  consequently,  that  this  case  fell  within  the 
exception  mentioned  in  the  statute ;  but  the  court  were 
clearly  of  opinion,  that  the  plaintiff  was  deprived  of  his 
costs  oy  the  certificate ;  observing,  that  it  was  absurd  to 
contend  that  every  imprisonment  included  a  battery.  It  may 
be  remarked,  that  Kenyon  C.  J.  had  ruled  otherwise  ia 
Oxley  V.  Flower  and  another,  B.  R.  Middlesex  Sittings,  De« 
cember  4th,  1800,  MSS.  In  an  action  for  iaise  imprison* 
ment,  the  jury,  by  the  direction  of  the  C.  J.,  found  a  verdict 
for  the  plaintiff  with  Is.  damages.  Erskine,  for  the  de« 
fendant,  requested  the  C.  J.,  to  certify ;  but  he  refused,  on 
thegiound  taken  by  the  counsel  for  the  plaintiff  in  the  pre* 

•  Coventry  ▼.  Aptlcy,  Salk.  490.  c  Eminett  t.  Lyne,    l  Bot.  it  Pul. 

h  AtkiuMtt  ▼.  Mattcton,  8  T.  fi.  179,         N.  R*  S55. 
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ceding  caie,  thttl  cf ery  fmiiri90DDii€M  iwdki'd^Jdi  «  bdtt^ry, 
tad  coAscqiieftt)^  th»t  this  di«d  1t\\  l^itiiiiv  tb^  exception 
BMitYOiied  in  the  statiftd. 

It  might  be  inferred  from  the  preceding  case  of  Einme{£ 
V.  Ljrne,  tkAt,  if  a  bAtteiy  wen^-  pft)vedV  the  ju<^  cb6ld 
tM  certify ;  but  it  has  be^n-  sdterttoly  dSeckied,  in  Wiffih  t. 
Kincard,  S  New  R.  471.  that  whether  th^feTS  be<  tf^pfWdf  il 
battery  or  not,  still  the  judge  may  certify,  .with  respect:  to 
the  iiDpFiaomsenty  and  tbeieby  dcfMriva  the  plM»4iff  of 
his  costB^ 


(    8S8    ) 
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INSURANCE. 
I.  Of  Insurance  in  general. 
II.  Of  Marine  Insurance — The  Policy '^^Different 

Kinds^ — Requisites — Rule  of  Construction. 
III.  What  Persons  may  be  insurett'^Who  may  be 
Insurers-^What  may  be  insured. 

IV.  Of  Losses, 

1.  By  Perils  of  the  Sea. 

9.  By  Capture,  and  herein  qf  the  Effect  of  a» 
Embargo  oil  the  Comtnmt  of  bwirancei 

S;  Sy  Arrests,  S^c. 

4.  By  Barratry. 

5.  By  Fire. 

y.  Of  total  Losses  and  of  Abandonmmt: 
VI.  Of  partial  Losses. 
VII.  Of  Adjustment. 

VIII.  Of  the  Remedy  by  Action  for  Breach  of  the  Con» 
trad  of  Insurance^  and  herein  of  the  Decla* 
ration — Pleadings — Consolidation  Kute. 
(X«  Of  the  several  Grounds  of  D^ence  on*  which  the 
Insurer  ntay  insist, 
1.  Illegal  Voyage  or  illegal  Commercem 
S.  Misrepresentaiian. 

3.  Breach  of  Warranty ^ 

r.  Time' of  filing. 

2.  Safetyof  a  Skip  at  a  particular 
Express^  Time. 

3.  7^  depart  with  Comwy* 

4.  Neutral  Property. 
,1.  Not  to  dtoiato^ 

Seaworthiness. 

4.  Re^assurance. 
b.  Wager  Policy. 


Implied  <* 
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X.  Evidence. 
XL  Return  of  Premium. 
'X\\.  Of  Bottomry  and  Respondentia. 
XIII*  Insurance  upon  Lives. 
XIV.  Insurance  agaimt  Fire. 


1.  Of  Insurance  in  general. 

Insurance  is  an  agreement  whereby  one  party*  in  con- 
aideration  of  a  aum  of  money,  either  given  or  contracted 
for,  undertakes  to  pay  to  the  other  party  a  certiain  aum  of 
money  upon  the  happening  of  some  event.  A  policy  of  te- 
surance  is  the  instrument  in  which  the  terms  of  this  agree* 
ment  are  set  forth.  To  this  instrument  the  .insurer  having 
subscribed  his  name,  and,  in  the  case  of  marine  insurances, 
the  sum  which  he  undertakes  to  pay,  in  case  the  contingency 
happens,  is  termed  the  insurer  or  underwriter.  The  sum  of 
money,  received  by  the  insurer  as  a  consideration  for  his  un< 
dertaicing,  is  termed  the  premium,  and-  the  party  protected 
by  the  insurance  the  insured  pr  assured.  The  subject  matter 
of  insurance  is  as  various  as  the  different  species  of  proper^r». 
and  the  different  kinds  of  danger  to  which  they  may  be 
exposed.  In  some  cases,  however,  a  contract  of  insurance 
may  be  void,  as  being  against  the  policy  of  the  conunon 
law  ; .  in  other  cases,  as  being  contrary  to  the  express  provi- 
sions of  a  statute  (1).  These  are  the  only  limits  to  the 
subject  of  insurance.  The  following  sections  will  be  con« 
fined  to  an  investigation  of  three  species  of  insurance  onlys 
1.  Marine  insurance.  9*  Insurance  upon  lives.  S.  Insurance 
against  losses  by  fire. 


.  (1)  The  ioterfertnce  of  the  legislature  hag  frequently  been 
deemed  necessary  to  provide  agatost  the  mischiefs  arising  from 
iDsuraDces  calculated  merely  to  excite  and  eocoura^  a  spirit  of 
gaming,  and  the^reby  to  subvert  the  morals  and  impair  die  indus- 
trious habits  of  the  people.  See  the  stat.  9  Ana.  o.  6.  s.  67.  wherie* 
by  a  penalty  is  imposed  on  persoos  setting  up  ofiices  for  making  as- 
surances on  marriages,  births,  christenings,  and'service.  ^Bee  also 
Stat.  97  G.  d.  c  1.  against  fraudnlent  insurances  upon  lottery 
tickets* 
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IL    Of  Marine   Inmrance^^The  PoUcy-^D^erent 
Xind&'^Requiiiies — RtUe  of  Construction. 

Of  Marine  Jnitfraitce.-— Marine  insuraaces  are  mada 
for  the  )>rotection  of  persons  having  an  interest  in  sbips^ 
6r  goods  on  board,  from  the  loss  or  damage  which  may 
happen  to  them  during  a  certain  voyage,  or  a  fixed  period 
of  time*. 

Insurance  on  ships  and  merchandize  greatly  conduces  to 
the  advancement  of  trade  and  navigation,  an4  the  extension 
of  commerce,  by  dividing  a  risk  which  might  be  ruinous, 
and  enabling  parties  to^  undertake  larger  adventures  than  it 
would  otherwise  be  prudent  for  them  to  undertake. 

The  nature  of  this  contract  is  a  contract  of  indemnity^,' 
and  this  principle  ought  always  to  be  kept  in  view  in  consi- 
dierifig  questions  relative  to  insurance. 

The  Policv.—The  policy  of  insurance,  which  has  been  de-> 
fined  to  be  the  instrument  in  which  the  terms  of  the  agree* 
ment  are  set  forth,  is  generally  printed,  with  a  few  terms  su« 
pe^dded  in  writing,  calculated  either  to  control  and  con6ne^ 
or  to  enlatge  and  extend,  the  printed  language,  and  thereby 
to  render  it  subservient  to  the  intention  of  the  parties  in  the 
particular  contract.  The  form  of  the  policy  is  at  this  day 
neatly  the  same  as  that  anciently  used  amone  merchants  (8); 
«very  policy  still  referring  to  those  made  in  Lombard-street, 
where  the  Italians  (who  introduced  them  into  England), 
used  to  meet  at  a  house  called  the  Pawn-house,  or  Lombard, 
for  transacting  business,  before  the  building  the  Royal 
Exchange.  The  instrument  is  inaccurate  and  ungram- 
matical,  but  having  acquired  a  sense  from  judicial  decision 
and  the  usage  (3)  of  trade,  it  may  be  safer  to  adhere  to  the 

a  Iffinh.  9. ,  Ellenboroui^b  in  Baiaftrid|^k  y.  Nel- 

b  G^dtftU  r.  Boldero^  B.  R.  M.  49  G.       md,  lo  East,  344.  « 

3.    9  £u^  SI.  recofnlicd  hy  Lord 


^ 


(8)  See  the  form  of  policy  of  insurance  used  in  London  oa  ship 
or  goods  10  theappendix  to  Mr.  Park*8  valuable  treatise.  See  the 
Scotch  form,  in  Millar's  Elements  of  the  law  relaliog  to  Insuraoees, 
•vo.  1787.p*30. 

(3)  How  fiir  the  words  of  this  written  instrament  ought  to  be  con- 
trolled, or  any  words  supplied  from  the  usage  of  merchants,  is  a 
question  trtiich  deserves  great  consideration,  as  it  may  affect  a  oiain 
principle  in  the  law  of  eridence. 


/ 
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old  form  than  to  substitute  another,  though  more  correct. 
It  is  a  simple  contract,  by  which  the  heir  is  not  bound, 
although  the  word  **  heirs'  is  erroneously  used  in  the  pre- 
sent form  of  the  policy.  The  parties  are  bound  by  the  con- 
teata  of  the  insirumient,  and  will  not  be  permitted  to  give 
pared  evidence  contradicting*  or  restraining^  the  express 
terms  thereof  (4). 

Different  Kinds  of  Po/ici«.— Policies  are  of  four  different 
kinds :  1.  An  interest  policy.  2.  A  wager  policy.  3.  An  open 
policy.  4.  A  valued  policy. 

1.  An  tn^ere^f  policy  is,  where  the  assured  has  a  real,  sub- 
stantial, assignable  interest  in  the  thing  insured*.' 

S.  A  wager  policy  id  an  insurance  founded  on  an  ima« 
ginary  risl^  wnere  the  insured  has  not  any  interest  in  the 
thing  insured,  and  consequently  cannot  sustain  any  injury 
by  the  happening  of  the  event  insured  against. 

3.  An  open  policy  is,  where  the  value  of  the  thing  insured 
is  not  inserted  in  the  policy,  and  niust  therefore  be  proved 
at  the  trial,  if  a  loss  happens. 

4.  A  valued  policy  is  where  the  value  of  the  thing  insured 
has  been  settled  by  agreement  between  the  parties,  and  that 
value  inserted  in.  the  policy  in  the  nature  of  liquidated  da- 
mages so  as  to  supersedie  the  necessity  of  proving  ft,  in  case 
of  a  total  loss.  The  custom  of  making  valued  policies  arose 
soon  after  the  stat.  19  6.  2.  c.  37.  and  such  policies  werq 
decided  to  be  legal  by  Lee  C.  J.  since  which  time  the  con- 
stant usage,  in  case  of  a  total  loss,  has  been  to  let  the  valua- 
tion stand,  and  the  parties  are  estopped  from  altering .  it. 
That  statute  was  made  in  order  to  prohibit  mere  wagering 
policies  by  persons  insuring  who  had  no  interest  in  the 
thing  inured,  and  therefore  it  avoids  policies  made,  interest 
orno  interest^  or  without  further  proof  of  interestthan  the 
policy  itself.    The  effect,  therefore,  of  a  valued  poUcyis 

c  Kainet  ▼.  Knightly,  Skinn.  54.   See    d  Weston  ▼.  Emei,  1  Tamrtm^c  R. 
also  Henkle  v.  the  Royal  Exch. Ass.        lis. 
Comp.  1  Vez.  317.  e  Manhall,  199. 


^. !..■■  P'^*'       I    I    »      »■ 


(4)  A  mistake  in  a  policv  may  be  altered,  ky  eoMeni^  after  it  ia 
underwritten.  Bates  v.  Grabham,  Salk.  444.  lo  a  case  where  th« 
clerk  of  the  underwriter  had  been  guiity  of  a  mistake,  and  bad  not 
pursued  the  written  instruction  of  the  underwriter,  a  coojrt  of  ci|mtj^ 
decreed  relief.  Motteux  v.  Gov.  and  Comp.  of  London  Assurance 
1  Atk.  545. 


insurance;  ttr 

not  to  cond^ule  tbe  underimter  from  shewing  ibtt  tfae  et« 
sured  faad  no  iateriMt^  «ad  tbat  in  fact  it  was  a  mer^  wager- 
ing policy  within  4he  statute ;  but  in  order  to  avoid  flisptitef 
as  to  the<iuantum  of  the  interest  of  the  assured,  the  parties 
agree  ijbat  it  shall  be  estimated  at  a  certain  value. 

Requisites  qfthe  PoHcy. — \n  order  to  illustrate  tb6  nature 
of  the  policy,  it  will  be  proper  to  consider  the  essential  parts 
of  which  it  )S  ccniposed,  which  are  as  follows :  1.  The  name 
of  the  piu'ty  insured,  or  of  his  agent.  H.  The  name  of  the 
ihip.  S.  The  au^ect  matter  of  the  insurance.  4.  The  voy*- 
age  insured.  6.  The  perils  against  which  tfae  insurer  ender- 
Idles  to  indemnify  the  assured.  0»Tbe  memoranduni.  7, 
The  date  and  subscription.    8.  The  stamp. 

1*    The  Name  of  the  J^arty  insured. 

A  custom  prevail(;d  formerly  of  effecting  marine  in« 
surancies  in  blank,  that  is,  without  specifying  the  name  of 
the  person  fpr  who^e  benefit  such  insurances  were  made^ 
This  practice  having  been  fipund  productive  of  great  incon* 
yepience,it  was  ertacted,  by  staLSo  G.  3,  c.  44.  thj|t  wher^ 
policies  were  made  by  persons  residing  in  Great  Britain, 
the  names  of  the  persons  interested  should  be  inserted 
therein,  or  the  names  of  the  persons  who  should  effect  'thQ 
same,  as  agents  for  the  persons  interested,  and  in  the  case  of 
persons  pot  residing  in  Great  Britain,  the  names  of  the 
^Igent  Soon  after  this  statute  was  passed,  a  question  arose 
upoq  it,  whether^  when  an  agent  enected  a  policy  for  his 
principal  residing  abroad,  it  was  necessary  that  the  name  of 
the  agent  should  be  inserted  in  the  pohcy,  eo  nomiue,  atk 
agent.  The  Court  of  King's  Bench  were  clearly  of  opinion 
that  it  was  necessary^.  It  was  also  holden  to  be  necessary, 
that  the  names  of  all  the  persons  interested  should  be 
inserted^ 

The  provisions  of  the  preceding  statute  having  been 
found  to  be  injurious  to  the  interests  of  the  ship-owners  and 
merchants,  and  inadequate  to  the  purpose  for  which  they 
were  designed,  tbe  legislature  again  interposed,  by  repeaU 
ihg  this  statute,  and  enacting  another^,  whereby  it  was  de« 
<;lared^ ''  (hat  no  person  ^houldt  effect. any  policy  on  any  ship^ 
goodil^  or  othef  prpperty,  wit;bqut  first  inserting  the  namet^ 

i  P«r  IfMPVfnp^  J.  i«  ll^aws  T.  Fi4f<^    k  Wiltoit  r.  ReMtoa,  L^df n  «ittingf 

9  EMt,  116.  tfterM-T.  1787-  Piu:l^>  18* 

%  Pray  T.  Edit,  )  T.  R.  814.  i  fiS  G.  %,  c.  s6. 
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or  usual  stile  and  form  of  dealing  (6),  of  ihepets^ki  inUresied 
in  such  assurance ;  or  of  the  consignors  or  cons^n$es  of  the 
property  insured ;  or  of  the  persons  residing  in  Great  Britain 
n^bo  receive  the  order  for»  and  effect  the  policy ;  or  of  the 
persons  who  give  the  order  to  the  agent  imaedispUsly  em- 
ployed to  effect  the  policy ;  and  that  every  policy  nude  con- 
trary to  the  meaning  of  this  act  should  be  void  (6.)** 

It  is  not  necessary  under  this  statute  (ss  it  was  under  the 
former)  that»  where  an  insurance  is  effected  by  au  agent,  the 
name  of  the  agent  should  be  inserted  in  the  policy,  eo  nomine^ 
as  agent.  Hence  where  a  policy  was  effected  by  A.  and  Co.^ 
(who  were  the  brokers  and  general  agents  of  the  party  in- 
terested), and  A.  and  Co.  were  not  described  as  agents  in  the 
policy ;  but  it  having  been  averred  in  the  declaration,  that 
**  A.  and  Co.  were  the  persons  residing  in  Great  Britain,  who 
received  the  order  for,  and  effected  the  iuBurance,'*  it  was 
holden  sufficient. 

In  a  case  where  the  policy  was  effected  by  insurance- 
brokers^  who  stated  themselves  in  the  policy  to  nave  effected 
it  '*  as  agents  ;*'  and  it  was  averred  in  the  declaration  that 
they  were  the  persons  residing  in  Great  Britain  who  re- 
ceived the  order  for  and  effected  the  insurance ;  but  it  did 
not  appear  that  they  were  in  any  other  instance  the  agents 
of  the  p^rty  interested;  it  was  objected,  that  a  mere  broker 
was  not  within  the  description  of  persons  mentioned  in  stat.. 
28  G.  d.,  and  that  by  the  expression  *'  as  agents/*  used  in  the 
policy,  the  underwriter  had  been  deceived,  since  he  might 
nave  been  led  to  suppose,  that  the  brokers  were  the  general 
agents  of  the  plaintiff,  which  they  did  not  appear  to  have 
been.  But  the  court  overruled  the  objection,  conceiving 
that  the  intention  of  the  legislature  had  been  satisfied  by 
inserting  the  name  of  the  person  immediately  employed  to 
effect  the  policy. 

k  De  Vignier  ▼.  Swan^n,  B.  R.  M.         1  BcU  ▼.  Gilton,  1  Boi.  &  Pul .  345. 
39  G.  3. 1  Bot.  &  Bui.  346.  n. 


(5)  The  persons  interedted  were  denoniiiiated  in  the  policy, 
«<  The  trustees  of  Messrs.  K.  F.  &  Co.*'  Lord  EUenboroogh 
thought  that  this  might  be  considered  as  .their  asnal  stile  and  6rm 
of  dealing  for  the  purposes  of  this  act.  Hibbsrt  v.  Martin, 
1  Camp.  N.  P.  C.  538. 

(6)  **  This  statute  must  receive  the  most  liberal  construction, 
that  the  words  will  btar.*'    Per  Buller  J.  %  Bos.  4c  Pul.  332. 


^ 
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A.  having  consigned  a  cargo  to  B.",  transmitted  the  bills  • 
of  lading  to  Chis  [u  e.  A/s)  general  ag^nt,  with  directions 
to  deliYer  them  to  B.,  in  order  that  B.  might  insure  the 
cargo;  shortly  afterwards  A.  drew  a  bill  of  exchange  on  B. 
for  the  amonnt  of  the  cargo  in  favourof  C,  and  remitted  the 
same  to  C  to  procmre  acceptance.  B.  refused  to  accept  the 
bill  of  exchange^  and  returned  the  bills  of  lading  to  C,  who 
theveopott  caowd  an  insurance  to  be  effected  on  the  cargo  in 
his  own  iiame».and  faaVing  informed  A:  of  what  he  had  done 
A.  approved  of  iJLi  A  loss  happened.  In  an  action  on  the 
policy  it  was  averred,  iti  the  declaration,  that  the  interest 
was  m  A.,  and  tbatiC-  made  the  insurance  as  his  agent,  tind 
for  bis  use  and  benefit,  and  that,  at  the  time  of  making  it,  C. 
resided  in  Great  Britain.  It  was  holden,  that  C.  fell  within 
the  description  of  persons  mentioned  in  the  statute :  1.  He 
might  be  considered  as  the  consignee,  inasmuch  as  he  was 
the  general  agent  of  A.,  and  had  in  his  possessioD  the  bills 
of  lading  which  had  been  returned  by  B.,  the  original  con- 
signee. 9,  He  might  be  considered  as  the  person  who  had 
received  the  order  to  insure;  for  the  subs^uent  approba- 
tion of  A.  was  equivalent  to  a  previous  order,  and  conse* 
quently  the  policy  was  well  effected  in  the  name  of  C. 


•  # 


9.  The  Name  of  the  Ship. 

The  name  of  the  ship  should  be  truly  described  in  the 
policy,  for  if  the  underwriter  should  be  deceived,  or  preju- 
diced by  a  false  name  having  been  given  to  him,  he  will  not 
be  bound.  To  avoid  any  inconvenience  which  may  arise 
from  a  mistake  in  the  name  of  a  ship,  it  is  usual  to  add 
in  the  policy,  to  the. name  given,  these  words,  "or  by  what- 
ever other  name  or  names  the  same  ship  should  be  called  ;" 
in  which  case,  although  it  should  appear  that  the  real  name 
of  the  ship  was  different  from  that  mserted  in  the  policy, 
yet,  if  the  identity  of  the  ship  can  be  proved,  and  if  it  does 
not  appear  that  the  underwriter  will  sustain  any  prejudice, 
the  variance  will  be  held  immaterial. 

As  where  an  insurance  was  made  upon  a  ship  called  the 
Leopard'',  **  or  by  whatsoever  other  name  or  names  the  same 
ship  should  be  called,"  whereof  was  master,  for  that  voyage, 
A.  B.,  andnjpon  the  evidence  of  A.  B.  it  appeared;  that  the 
ship  of  which  he  was  master  was  called  tne  Leonard,  and 

m  Wolff  ▼.  Homcastle,  l  JBot.  &<  Pul.  cited  ami  recogniied  by  Lawrence  J. 

31 6.  in  Le  Mcfturier  v.  Vanghan,  6  £a&t, 

n  Hall  ▼.  MoUneaux,  London  Sittiogt,  '  385. 

17th  Dec.   1744.  coram  Lee  C  J. 

VOL.  II.  P 
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was  never  called  hy  tbe  name  of  the  Leopard;  itwasboldCD, 
by  Lee  C.J.  thai  by  reason  of  thegeoeral  words, "  by  what-r 
soever  name,  &c."  it  wa«  only  nccfisajrv  to  prove  the  iden-' , 
uty,  which  was  done  here  by  A.  B.,  Wno  said  tbst  he  yi*a 
nuiBter  of  tbe  Leonard.  So  where  a  broker  had  received  in- 
structions to  insure  goods  on  board  an  American  ship,  called 
"  the  PresideDt*,"  but  by  mistake  had  stated  it  in  tbe  policy 
all  as  one  name  of  a  ship,  called  "  the  American  ship  Freai- 
dent,"  instead  of  sutiag  it  as  part  name  and  part  descrip' 
tion  ;  it  was  holden,  that  the  general  words,  or  "  by  what- 
ever other  name  called,"  had  cured  tbe  mistake,  tbe  identity 
of  the  ship  in  which  the.goods  were  tost,  with  that  in  which 
tbey  were  insured  for  the  voyage,  being  proved,  and  it  not 
appearing  that  tbe  underwriter  could  be  prejudiced  by  the 
lutstake. 

S.  The  tubjeel  Matter  of  the  Iiuurance, 

Tbe  subject  matter  of  the  inaurance  out'lit  to  be  inserted 
in  the  policy,  that  is,  whether  it  be  ship,  ■;oods,  freight,  &c. ; 
but  it  is  not  oecessary  that  the  particular  kind  of  goods 
should  be  specified.  It  will  be  proper,  however,  to  remurk, 
that  respondentia  cannot  be  insured  unilrr  the  denomination 
of  goods.  By  the  custom  of  merchants,  respondentia  must  be 
insured  undera  special  denomination'  (7).  Provisions v/bkh 
are  necessary  for  the  use  of  the  ship's  crtw,  and  on  board  at 
the  time  of  insurance,  are  comprehended  under  the  word 
*'  furniture"  and  are  protected  oy  a  pol icy  on  tlie ship  and 
furniture.  ' 

4.  The  Voyagt  insured. 

■  The  voyage  insured  must  be  truly  and  accurately  de> 

•  UMeiu[i«r*.Vs>^ItM,GEut,3»s.    f  Olover*.  BiKk, 3  Burr.  I3»4. 1  Bl. 
R.  405.  BroushT.  WbitiBore,*  T. 


(7)  Fn  Gregory  v.  Chriiti*,  T.  tl  G.  3.  B.  H.  Park,  1 1.  Mar- 

•hall,£|4.225.  S.  C,  an  inmrance  had  been  made  on  behalf  of  lh« 
capUlo  of  BO  East  ludiaman  Qn  "({oodi,  *pecie,  aadefiecto,"  on 
board  his  ship;  the  plaintifTclaimed  to  recover  mooey  which  he  had 
expended  for  the  use  of  the  ship,  aod  for  which  he  charged  respow- 
dentia  iotereit :  it  waa  proved  by  several  East  India  captains,  that 
this  kind  of  interest  was  always  insured  Dnd«r  the  denominatiaa  oi 
"  goods,  specie,  and  effecti."  The  court  held,  that  nnder  tbiscxo 
prcst  usage  the  plaintiff  was  wtitled  to  Kconr, 
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scribed  in  the  policyi,  namely,  the  time  when,  and  place  at 
which,  the  risk  is  to  begin,  the  place  of  the  ship's  departure, 
the  piace  pf  her  destination,  and  the  time  when  the  risk 
shall  end. 

A  ship  was  ins^red  '*  at  stnd  from  Genoa,"  her  loading 
consisting  of  perishable  commodities'.  This  loading  was  put 
on  board  at  Leghorn,  whence  the  vessel  had  sailed,  bound 
for  Dublin ;  but  losing  her  convoy  she  had  put  into  Genoa, 
where  she  lay  nearly  five  months,  and  then  sailed.  TUe 
insurance  was  made  a  few  days  after  the  ship  had  sailed 
/rom  Genoa,  at  which  time  the  above-mentioned  circum- 
stances were  known  to  the  insured,  but  not  communicated 
^  the  underwriter.  A  few  days  after  the  ship  put  to  sea 
she  was  shattered  by  a  storm,  and  tm  cargo  considerably 
damaged.  In  an  action  on  the  policy,  it  was  proved  that  it 
had  been  always  considered  as  material  to  acquaint  the  un- 
derwriter, whether  the  insurance  was  to  be  at  the  com- 
mencement or  in  the  middle  of  a  voyage.  It  was  holden, 
that  the  plaintiJBf  was  not  entitled,  to  recover. 

In  an  aption  upon  a  policy  of  insurance'  at  and  from  all, 
any,  or  every  port  and  place  on  the  coast  of  Brazil,  and  after 
the  nth  day  of  September  to  the  Cape  of  Good  Hope,  upon 
goods  and  ship,  beginning  the  adventure  upon  the  goods 
from  the  loading  thereof  aboard  the  ship,  at  all,  any,  or 
every  port  and  place  on  the  coast  of  Brazil,  and  from  the 
17th  day  of  September,  1800,  and  upon  the  ship  in  the  same 
manner;  it  appeared  that  the  goods,  for  the  loss  of  which 
the  plaintiff  declared  had  been  put  on  board  at  the  Cape.  It 
was  holden,  that  the  plaintiff  could  not  recover ;  for  the  ob- 
vious meaning  of  the  policy  was,  that  the  adventure  was  to 
attach  on  goods  and  ship,  after  a  loading  of  goods  had  taken 
place  on  the  coast  of  Brazil ;  and  as  that  circumstance  or 
event  never  took  place  in  the  present  instance,  the  policy  of 
course  never  attached  at  all. 

If  a  ship  be  insured  for  one  voyageS  &n<l  sails  upon  ano- 
ther, although  she  be  taken  before  she  arrives  at  the  dividing 
point  of  the  two  voyages,  the  policy  is  discharged.  So  if  a 
ship,  insured  from  a  certain  time",  sail  before  the  time  on  a  d if- 
ferent  voyage  from  that  insured,  the  assured  cannot  recover, 
though  she  afterwards.get  into  the  course  of  tbe^voyage  de- 
scribed in  the  policy,  and  is  lost  after  the  day  on  which  the 

q  Manhall,  327.  Smith  t.  Yelton,  D.  See  Spitta  ?:  Woodman,  s  Tannt. 

P-  31  July,  lt}06.  41^.  Homeyer  v.  Lushiogtou,  B.  R. 

r  HoAgBou  y.  Richardtoii,  i  31.  Eep.  H.  52G.  s. 

46s.  t  Wootdridge  v.  Boydeli,  1  Ooiig.  lii. ' 

■  Robertson  v.  French,' 4  Eatt^  lao.  u  Way  v.  Modig^liani,  2  T.  R.30. 
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policy  was  to  have  attached.  It  is  to  be  observed^  bovr-» 
ever,  that  if  the  termini  of  the  intended  voyage  are  the  same 
with  that  described  in  the  policy,  a  mere  intention  to  tpi^ch 
at  a  particular  port  out  of  the  usual  track  of  the  voyage  in« 
9ured  will  be  considered  only  as  an  intent  ion  to  deviate^ 
"and  as  such  will  not  vacate  the  policy. 

Goods  were  insured  on  board  a  vessel  on  a  voyage  ffom 
Liverpool  to  Palermo^,  Messina,  and  Naples.  She  cleared 
out  for  Naples  only,  and  was  captured  before  the  dividing 
point.  It  was  holden,  that  there  was  an  inception  of  the 
voyage  insured  ;  that  the  voyage  insured  meant  a  voyage  to 
all  or  any  of  the  places,  with  this  reserve  only,  that  if  the 
ship  wept  to  more  than  one  place,  she  must  visit  them  in 
the  order  described  in  the  policy. 

Goods  were  insured  on  board  a  ship  from  London  to 
Nantz*,  with  liberty  to  call  at  Ostend,  and  she  was  cleared 
only  for  Ostend,  but  sailed  directly  for  Nantz,  that  being 
the  known  course  of  the  trade,  in  order  to  save  certain  duties 
both  in  England  and  France.  It  was  holden,  that  there  was 
not  any  fraud  on  the  underwriter  so  as  to  vacate  the  policy. 

A  ship,  insured  from  A.  to  B.  sailed  with  directionsto  the 
captain  to  touch  at  C*  an  intermrediate  point.  To  a  certain 
point  the  voyage  was  the  same ;  from  that  point  there  were 
three  tracks  to  R,  one  by  the  way  of  C,  the  two  others  by 
different  courses;  there  were  advantages  and  disadvantages 
attending  each,  and  it  was  usual  for  the  captain  to  electa  ac- 
cording to  circumstances  :  the  ship  took  the  track  by  C. 
with  intent  to  put  in  there,  but  was  taken  before  she  actually 
came  to  the  point,  where  she  must  have  turned  out  of  the 
track  to  B.  by  the  way  of  C.  for  the  purpose  of  putting  into 
the  harbour  of  C.  It  was  holden,  that  the  underwriter  was 
discharged,  because  he  was  entitled  to  the  advantage  of  the 
captain's  judgment,  in  electing  which  of  the  three  tracks  it 
was  best  to  pursue,  when  he  came  to  the  first  dividing 
point. 

A  liberty  **  to  cruise  six  weeks,"  in  a  policy  of  insurance, 
has  been  holden  to  mean  six  weeks  successively,  from  the 
commencement  of  the  cruised 

A  policy  of  insurance  was  effected  on  a  ship  for  a  certain 
voyage^,  toith  letters  of  marque,  with  leave  to  chase,  capture, 
ni£i  man  prizes.    It  was  holden,  that  acting  as  a  convoy  to  a 

%  Kewley  V.  Ryan,  9  H.  Bl.  S43.  b  Syrci  v.  Bridge,  Dong.  537< 

y  Manden  ▼.  Reid,  3  East,  579-  ■  c  LawrencaT.  SydebotlMiii,6  £a«t,4S. 

B  Plancbe  and  another  t.  Fletcher,  See  Hibb^  ▼.  Halliday,  9  TaoiU. 

I   Doug.  950.  498. 

»  Middlewood  V.  Bkket,  ^  T.  R.  169. 
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prize,  which  the  ship  insured  bad  taken,  and  slackening  sail 
m  the  course  of  the  voyage  insured,  in  order  to  make  the 
sailing  of  ttie  ship  insured  conform  to  that  of  the  prize, 
was  not  within  the  meaning  of  the  terms,  **  chasing,  captur- 
ing, and  manning  prizes." 

See  further  on  this  subject,  Parr  v.  Anderson,  6  East,  902. 

5.  The  Perils,  against  which  the  Insurer  undertakes  to 

indemnify  the  Assured. 

The  perils  and  risks  against  which  the  insurer  undertakes 
to  indemnify  the  owners,  must  be  inserted  in  the  policy. 
Molloy,  in  bis  Treatise  De  Jure  Maritimo,  says,  that  there 
is  scarce  any  misfortune  which  is  not  provided  against  by 
the  terms  of  the  policy,  which  was  used  in  his  time,  and 
there  is  in  the  modern  printed  form  of  policy  an  enumera- 
tion of  the  same  adventures  and  perils,  that  is,  **  of  the  seas, 
men  of  war,  fire,  enemies,  pirates,  rovers,  thieves,  jettisons 
letters  of  mart  and  countermart,  surprisals,  takings  at  sea, 
arrests.** 

In  all  our  policies  are  inserted  the  words  *'  lost  or  not 
lost,"  by  which  the  insurer  takes  upon  himself  not  only  the 
risk  of  future  loss,  but  also  the  loss,  if  any,  that  may  already 
have  happened'. 

6.   Of  the  Memorandum, 

The  underwriters  of  London,  in  order  to  protect  them- 
selves against  small  averages,  which  might  be  claimed  in 
respect  of  perishable  commodities,  have  inserted  at  the  foot 
of  the  policy  a  memorandum  to  the  following  effect :  *'  N.  B. 
Com  (8),  fish,  salt  (9),  fruit,  flour,  and  seed,  are  warranted 
free  from  average,  unless  general,  or  the  ship  be  stranded  ; 
sugar,  tobacco,  hemp,  flax,  hides,  and  skins,  are  warranted 
free  from  average  under  five  pounds  per  cent. ;  and  all  other 

d  Marshall,  237. 


(8)  The  word  com  comprehends  pease.  Mason  v.  Skurray, 
Marsh.  143.  Park,  115.  e.  aud  malt.  Moody  v.  Surridge,  9  Esp, 
N.  P.  C.  633.  Kenyon  C.  J.  but  not  rice.  Scott  v.  Bourdillon, 
8  Boa.  &  Pul.  N.  R.  213. 

{9)  The  word  sa/t  does  not  comprehend  saltpetre.  Joornu  v. 
Bourdieo,  Park,  1 13.  ptft^ilson  J. 
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goods,  ateo  the  §hip  and  freight  are  warranted  fbei^'of  aV^n. 
age  under  three  noutids  per  cent  unledft  generiil,  ^  ^ht  skip 
be  stranded,**  The  words  in  italics  have  been  omitted  for 
several  years  in  the  forms  of  policies  adopted  by  the  two  in- 
sut'ance  companies,  viz.  London  Assurance  and  Royal  Ejc- 
change  Assurance. 

By  virtue  of  this  memorandum,  the  insurer  is  not  bound 
to  make  good  any  average  or  partial  loss  upon  the  articles 
specified  in  the  memorandum,  except  a  general  average,  or 
unless  the  ship  be  stranded. 

The  term  general  average  requires  expUnation.  What>- 
ever  damage  or  loss  is  incurred  by  any  particular  partoftb^ 
ship  or  cargo /or  the  preservation  of  the  rest^  such  dadiage 
or  loss  shall  be  considered  as  general  aeei-age;  that  i»,  theses 
veral  parties  interested  in  the  ship  or  cargo  shall  contribute 
their  respective  proportions  to  indemnify  the  owner  of  the 
particular  part  for  the  damage  which  has  been  incurired  for 
the  good  of  alL  From  the  preceding  description,  it  -appeara^ 
that,  in  order  to  constitute  a  general  average,  the  whole  ir1« 
venture  must  have  been  in  jeopardy. 

*  A  ship  laden  with  coals  and  wheat*,  (which  were  the  sub*- 
ject  matter  of  insurance)  was  forced,  by  stress  Of  weather^ 
ioto  a  harbour  in  Ireland,  and  there  happening  to  be  a 
great  scarcity  of  corn  there  at  that  time,  the  people  came 
on  board  the  ship  in  a  tumultuous  manner,  took  the  govern- 
ment of  her  from  the  captain  and  crew,  and  weighed  her 
anchor,  by  which  she  drove  on  a.  reef  of  rocks,  where  she 
was  stranded,  and  they  would  not  leave  her  till  they  had 
compelled  the  cai^tain  to  sell  all  the  corn,  except  about  ten 
tons,  at  a  certain  rate,  which  was  about  three-fourths  of  the 
invoice  price.  The  ten  tons  were  damaged  in  consequence 
of  the  stranding,  and  it  became  necessary  that  they  should 
be  thrown  overboard.  The  ship  afterwards  arrived  at  her 
place  of  destination  with  the  remainder  of  her  cargo,  which 
was  about  25/.  worth  of  coals.  It  was  contended,  that  the 
loss  sustained  was  a  general,  and  not  a  particular  average ; 
but  the  court  were  of  a  different  opinion.  Lord  Kenyon 
C.  J.  observing,  that  this  was  not  a  general  average,  because 
the  whole  adventure  was  never  in  jeopardy.  There  was 
not  any  pretence  to  say,  that  the  persons  who  took  the  cora 
intended  any  injury  to  the  ship,  or  to  any  other  part  of  the 
cargo,  except  the  com,  which  they  wanted  in  order  to  pre-? 
vent  their  suflFering  in  a  time  of  scarcity ;  therefore  the 

e  Negbitt  and  Miotbcr  v.  LutblDg;toii,  4  T.  R.  78$. 
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idaiottffs  could  nerer  htve  ctlled  on  the  rest  of  tbe  owners 
to  coQtribute  their  pFoportion  a^}  upou  a  general  average. 

Upon  the  other  branch  of  the  exceptJori',  viz.  the  wordi 
**  unless  the  ship  be  stranded/*  it  has  oeen  holden,  that  the 
\mderwriter  is  hable  for  >an  average  loss  upon  the  articles 
specified  in  the  memoraBdum^  where  there  is  a  stranding, 
although  no  part  of  the  loss  happen  in  conseqtieDce  of  tJSe 
stranding,  provided  such  average  loss  arises  from  one  of  the 
perils  insured  against  (10). 

'  Where  there  is  neith^  general  average  nor  stranding*,  it 
seems  that  the  underwriteris  not  liable  at  ail,  if  the  com** 
modity  specifically  remain,  although  the  damage  sustained 
may  amount  to  a  total  loss. 

The  Royal  Exchange  Assuranoe  Company  is  liable  £»r  a 
total  loss  upon  a  cargo  of  wbest,  where  the  ship,  from' the 
perils  insured  against,  becomes  incapable  of  pursaing  the 
voyage,  and  another  vessel  cannot  be  procured  to  forward 
the  cargo^* 

7. .  The  Date. 

'  Regularly  tlie  policy  should  be  dated*,  that  is,  to  each 
subscription,  for  each  subscription  makes  a  distinct  contract ; 
the  day  on  which,  and  the  month  and  year  in  which  it  is 
made  ought  to  be  added.  The  insertion  of  a  date  may  tend 
to  the  discovery  of  fraud,  and  cbnsequentiy  ought  not  to  be 
omitted.  It  is  usual,  although  not  essentially  necessary,  tp 
specify  the  sum  insured  ;  and  the  mode  of  doing  this  is,  by 
writing  the  sun  in  words^  and  .n«rt  in  'figures,  in  order  to  pre- 
vent any  alteration  being  made. 

8.     The  Stamp. 

The  policy  must  be  duly  stamped. 

* 

f  Ointilloti  ▼.  London  Ass.  dted  by  h  PerLoti)  Bllen&oroughC  J  Wilfoa 

Norton,  3  Bmrr.  ISSS.  8  flfa|c-  885.  t.  R.  £.  /^ss.  Conip.  9  Canip.  M.  P. 

BurMtt  ▼.  iLenmgtoo,  7  T.  R.  3io.  C.  6^3.    8m  also  MttBaia; v.  N«wn< 

4f  Hfoson  V.  Skurray,  London  Sittings,  ham,  ib.  6^4.  n. 

after  H.  T.  178O, coram  Lord  IVlaiia-  i  Marsb^  34l« 

field  'C.  J.  Park,  11 6.  Cocking  r. 

Ffiaaer,  Perk,  1 14.  Rarsh.  1-44. 


(10)  *f  When  a  ship  is  stranded,  the  underwriters  azree  to  as- 
cribe the  loss  to  the  stranding,  as  being  th%  most  probable  occasioii 
of  the  damage,  though  that  fact  cannot  always  be  ascertained." 
Per  Lord  Kenyon  C.  J.  4  T.  R*  78?. 


^ 
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The  amount  of  the  present  stamp  duties  (1819)  on  marine 
insurances,^  is  fixed  by  stat  48  G.  S.^q.  140.  Sch.  Part  L  and 
is  as  follows  (11) : 

I.  Policies  upon  ship,  goods,  or  any  other  interest^  (which 
may  be  legally  insured)  for  any  voyage  to  or  from  any  port 
or  place  in  Great  Britain  and  Ireland,  or  Guernsey,  Jers^, 
Alderney,  or  Sark,  or  the  Isle  of  Man,  or  from  or  to  any 
other  port  or  place  in  Great  Britain,  &c. 

£.    «.    d. 

Where  the  premium  or  consideration  shall  not 
exceed  the  rate  of  90;.  per  centum  on  the  sum 
insured,  if  the  whole  sum  insured  shall  not  ex- 
ceed 100/.  -  -  -  -  0    13 

Aqd  if  the  whole  sum  insured  shall  exceed  100/.^ 
then  for  every  100/.  and  also  for  any  fractional 
part  of  100/.  -  -  -  -  0    13 

And  where  the  premium  or  consideration  shall 
exceed  the  rate  of  90;,  percent,  on  the  sum 
insured,  if  the  whole  sum  insured  shall  not 
exceed  100/.  -  -  -  -  0    2    6 

And  if  the  whole  sum  insured  shall  exceed  100/. 
then  for  every  100/:  and  also  for  any  fractional 
part  of  100/.         -         .  -  .  -  0    2    6 

But  if  the  separate  interests  of  two  or  more  dis- 
tinct persons  shall  be  insured  by  one  policy  ^r 
instrument,   then  the  said  duty  of  1;«  Sd.  or  . 
95.  6d.  shall  be  charged  thereon,  in  respect  of 
each  and  every  fractional  part  of  100/.  aa  well 


(11)  Before  tliis  act  was  passed  the  stamp  duties  on  policies  were 
regulated  by  ttat.  35  G.  3.  c.  63.  and  41  G«  3.  c.  10.  It  will  be 
proper  to  remark,  that  these  statutes  are  not  wholly  repealed ;  for 
by  Stat.  44 G.  3.  c.  98«8.  8.  it  is  expressly  enacted,  "that all  paper, 
&c.  apoD  which  any  matter  is  written,  and  by  this  act  made  liable 
to  the  payment  of  duty,  is  hereby  maide  (except  where  any  altera* 
tion  is  expressly  made  by  this  act)  subject  to  all  the  conditions  and 
restrictions  to  which  sach  paper,  &c.  was  subject  by  any  acts  of 
parliament  in  force  before  or  on  the  tenth  day  of  October,  1804, 
and  every  penalty  (except  where  any  alteration  is  expressly  made 
by  this  act]  for  any  offence  committed  asainst  any  of  the  said  acts 
and  the  several  clauses  therein  contained,  (unless  where  expressly 
altered  by  tlfls  act,)  ace  declared  to  extend  to,  and  shall  be  applied 
and  put  in  execution,  in  respect  of  the  several  duties  by  this  act 
charged,  in  us  full  a  manner  as  if  all  the  clauses  were  re-enacted  in 
the  body  of  this  act." 


I 
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as  iQ  resect  of  every  full  sum  of  100/.  thereby 
i&sured. 

IL  Policies  upon  ship,  goods,  or  other  property  on  board, 
or  upon  freight,  or  other  interest  (which  may  lawfully  be 
insured)  for  any  other  voyage  than  is  before  specified,  or  for 
any  certain  term  or  period  of  time,  not  exceeding  twelve 
calendar  months:  £,    ^^    ^^ 

Where  the  premium  or  considetation  shall  not 
exceed  the  rate  of  20^.  per  cent  on  the  sum 
insurefd,  if  the  whole  sum  insured  shall  not 
exceed  100/.         -  -  -  -  0    2    6 

And  if  the  whole  sum  insured  shall  exceed  100/. 
then  for  every  100/.  and  also  for  any  fractional 
part  of  100/.         -  -  -  -.036 

And  where  the  premium  or  consideration  shall 
exceed  the  rate  of  905.  per  cent,  on  the  sum  in- 
sured. 

If  the  whole  sum  insured  shall' not  exceed  100/.    0    ft    0 

And  if  the  whole  sum  insured  shall  exceed  100/. 
then  for  every  100/.  and  also  for  any  fractional 
part  of  100/.  -  -  -  -060 

But  if  the  separate  interests  of  two  or  more  dis- 
tinct persons  shall  be  insured  by  one  policy  or 
instrument,  then  the  said  duty  of  S^.  6d,  or  5^. 
shall  be  charged  thereon,  in  respect  of  each  and 
every  fractional  part  of  100/.  as  well  as  in  re- 
spect of  every  full  sum  of  100/.  thereby  in- 
sured. 

III.  Policy  of  insurance,  or  other  instrument  whereby 
any  insurance,  commonly  called. a  mutual  insurance,  shall 
be  made,  without  any  premium  or  pecuniary  consideration, 
from  any  loss  that  might  happen  to  any  vessel  or  merchan- 
dize, on  board  of  any  vessel,  or  freight,  or  other  interest 
relating  to  any  vessel,  which  may  be  lawfully  insured. 

£.  s.  d. 
Upon  any  voyage  from  any  port  or  place  in  the 
,  United  Kingdom  of  Great  Britain  and  Ireland, 
the  Islands  of  Guernsey,  Jersey,  Alderney,  or 
Sark,  or  the  Isle  of  Man,  to  any  other  port  or 
place  in  the  said  kingdom  or  islands,  or  Isle  of 
Man  ;  for  every  sum  of  100/.  and  also  for  each 
and  every  fractional  part  of  100/.  r  0    2    6 

Upon  any  other  voyage,  or  for  any  certain  term 
.    or  period  of  time,  not  exceeding  twelve  calen- 
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dar  months ;  for  ev^iy  mib  of  100/.  and  x\%o  for 

each  and  every  fractional  part  of  100/.        -       0    5    0 

A  policy  of  insurance  was  anlMcribed  by  tke  defendant 
on  the  5th  of  February,  1800^,  and  duly  stamped,  purport- 
ing to  be  a  policy  **  ofi  goods  and  specie  on  board  of  ship  or 
ships  sailing  between  the  1st  of  October,  1799,  and  the  1st 
of  June,  1800,  being  the  property  which  siiotUd  Jirsi  sail  tB 
a  certain  amount,  and  upon  the  vessels  carrying  the  goods." 
After  the  Ist  of  June,  ISOO,  but  before  any  notice  of  the 
determination  of  the  risk  (12)  had  been  received,  a  memo- 
Tandum  was  written  on  the  policy,  and  subscribed  by  the 
defendant,  whereby  it  was  agreed  to  extend  the  time  of  mail- 
ing to  the  1st  of  August,  1800.  It  was  holden,  that  although 
by  this  memorandum  the  time  of  sailing  Was  extended,  yet 
the  object  of  the  insurance  continued  the  same,  and  conse- 
quently the  memorandum  falling  within  tlve  proviso  con*> 
tained  in  the  ISth  section  of  the  stat.  35  6. 3.c.  63.  (13)  did 
not  require  a  stamp. 

k  Kensington  t.  Inglis,  in  error,  8  East,  973. 


<!■    I* 


.  (Id)  By  these  word9,  "  determination  of  the  risk,*'  isto  be  un- 
derstood either  the  loss  er  safe  arrival  of  the  thing  insured,  or  the 
final  ead  and  conclusion  of  the  voyage. 

(13)  The  Stat.  85  Geo.  3.  c.  63.  s.  IS.^prcmdes,  ^tbat  the  act  shall 
not  extend  to  prohibit  the  making  any  altei^ation  which  ma^  law* 
fully  be  made  in  the  terms  or  conditions  of  any  policy  of  insurance* 
duly  stamped,  after  the  same  shall  have  been  underwritten,  or  to 
require  any  additional  stamp  duty  by  reason  of  such  alteration,  so 
thai  such  alteraiion  be  made  be/ore  notice  of  the  determinaium  qfthe 
risk  ortfiHa%  insuredf  &c.  and  so  that  the  thing  insured  shallremam 
the  property  of  the  same  persons ;  and  so  that  such  alteration  shall  not 
prolong  the4erm  inmreit  beuond  the  period  allowed  by  this  act ;  and 
so  that  no  adational  or  further  4mm  shall  be  insured  by  means  of  such 
alteration*^*  The  woids  "  this  thing  insured  shall  remain  the  pro« 
perty,'*  &o.  apply  to  one  identical  and  contioiied  subject  matter 
all  along  remaining  the  property  of  the  same  proprietor,  and  wiH 
not  comprehend  a  case  where  the  thing  last  insured  is  not  only  ia 
fi^ct,  bot  in  name  and  kind,  as  a  specific  object  of  insurance,  esaen* 
tially  different  from  the  thing  first  insured,  and  which  begins  also 
to  have  an  existence  at  a  much  later  period  than  the  other,  and 
when  the  thin^  first  insared  scarcely,  or  in  a  small  degree  only, 
remains  or  contmues  to  exist  at  all.  *  Hence,  where  the  original  po* 
licy  was  **  on  ship  and  outfit**  at  and  from  London  to  the  South 
Seas,  duHn^  the  snip*^  stay  and  fishing  there,  and  at  and  thence  to 
Great  Britain,  &c. ;  and  after  the  ship  had  sailed  on  the  voyage  in- 
sured, by  consent  of  the  underwriters,  the  policy  was  altered,  and 
declared  to  be  on  the  ship  and  goods,  instead  of  ship  and  otUfit*    It 


INSURANCE.  649 

Rule  of  Construction.'^The  same  rule  of  construction, 
wkich  applies  to  all  other  instruments,  applies  equally  to 
a  policy  of  assurance^  viz.  that  it  is  to  be  construed  accor4- 
ing  to  its  sense  and  .meanitig,  as  collected  in  the  6rst  place 
from  the  terms  used  in  it,  which  terms  are  to  be  understood 
in  the^ir  plain,  ordinary,  and  popular  sense,  unless  they  have 
generally,  in  respect  to  the  subject  matter,  as  by  the  known 
usage  of  trade  or  the  liice,  acquired  a  peculiar  sense  distinct 
from  the  popular  sense  of  the  same  words,  or  unless  the 
context  evidently  points  out  that  they  must,  in  the  particular 
instance,  and  in  order  to  effectuate  the  immediate  intentioh 
of  the  parties  to  that  contract,  he  understood  in  some  other 
special  and  peculiar  sense.  The  only  difference  betweetk 
policies  of  assurance  and  other  instruments  in  this  respect^ 
is,  that  the  greafter  part  of  the  printed  language  of  them 
being  invariable  and  uniform,  has  acquired,  from  use  an4 
practice,  a  known  and  definite  meaning,  and  that  the  wordft 
superadded  in  writing,  subject  indeed  always  to  be  governed 
in  point  of  construction  by  the  language  and  terms  with 
which  they  are  accompanied,  are  entitled  nevertheless,  if 
there  should  be  any  reasonable  doubt  upon  the  sense  ^nd 
meaning  of  the  whole,  to  have  a  greater  effect  attributed  to 
them  than  to  the  printed  words,  inasmuch  as.  the  written 
words  are  the  immediate  language  and  terms  selected  by  the 
parties  for  the  expression  of  their  meaning,  and  the  printed 
words  are  a  general  formula  adapted  equally  to  their  case, 
and  that  of  all  other  contracting  parties  upon  similar  oc- 
ottsions  and  subjects* 

I  L*rd  filtenboroagh  C.  J.  deliveringr  tlie  judfpnent  of  the  coart  iii  Robertion  v. 

French,  4  East,  iss. 

^89  holden,  that  as  the  outfit  for  such  a  voyage  as  tvas  described  in 
thfe'policy  differed  materially  from  what  was  comprehended  tinder 
the  term  goods,  the  policy  in  its  altered  state  required  an  additional 
•tamp  within  the  meaning  of  the  preceding  section.  Hill  v.  Pht- 
ten,  8  East,  373.  cited  in  Bathe  v.  Taylor,  B.  R.  E.  52  G.  3.  It 
trte  holden  afterwards,  that  the  assured  could  not  recover  upon  the 
policy  in  its  original  state,  as  an  assurance  on  **ship  and  outtit,"  by 
reason  of  the  alteration  apparent  on  the  face  of  the  instnxmenty 
Sflch  alteration  having  been  made  by  the  parties  interested.  French 
▼.  INiUea,  9  Bast,  351. 
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III.    What  Persons  may  be  insured — fVho  may  be 
Insurers-^What  may  be  insured. 


What  Persons  may  be  insured. 

In  this  country  all  persons,  whether  British  subjects  or 
aliens,  may,  in  general,  be  insured.  But  an  action  cannot 
be  maintained  on  a  policy  at  the  suit  or  on  the  behalf  (14) 
of  an  alien  enemy  during  war,  although  the  property  in- 
sured be  of  British  manufacture,  and  exported  from  this 
country""  {15).  A  neutral,  however,  although  domiciled  and 
carrying  on  trade  in  an  enemy's  country,  in  partnership  with 
an  alien  enemy,  may  insure  his  interest  in  the  joint  pro* 
perty,  and  on  coming  into  this  country  may  sue  tor  the  re- 
covery of  a  loss  arising  from  one  of  the  perils  insured 
against^ 

Who  may  be  Insurers* 
At  the  common  law,  any  person  in  his  individual  and  se- 

m  Brandon  ▼.  Nesbitt,  6  T.  R.  93.  Brii-       n  Rotch  t.  Edie,  6  T.  R.  413. 
tow  V.  Towen,  6  T.  R.  35. 


(14)  But  where  a  ship  belonging  to  an  alien  enemy  it  protected 
by  the  king's  licence,  an  insurance  may  be  effected  on  such  ship  by 
a  British  subject,  as  trustee  on  the  behalf  of  the  ship-owner,  ana 
an  action  on  the  policy  may  be  maintained  at  the  suit  of  the  truiUtf 
even  in  time  of  war,  because  the  public  policy  of  the  country  is  not 
coutravened  by  sustaining  and  giving  effect  to  such  trust ;  and  al- 
though the  king^s  licence  cannot,  in  point  of  law,  have  the  effect  of 
removing  the  personal  disability  of  the  ship-owner,  (beinj^  an  alien 
enemy)  m  respect  of  suit,  so  as  to  enable  him  to  sue  m  his  own 
name*  yet  it  purges  the  trust  in  respect  to  him  of  all  the  injurious 
qualities  in  regard  to  the  public  inter^t.  Kensington  v*  Inglis^ 
8  East^  273. 

(15)  An  English  subject  who  lives  and  carries  on  trade  under 
the  protection  and  for  the  benefit  of  an  hostile  state,  and  who  is  so 
far  a  merchant  settled  in  the  state  that  his  goods  would  be  liable 
.to  confiscation  in  a  court  of  prize,  is  not  to  be  considered  as  enti- 
tled to  sue  as  an  English  subject  in  an  English  court  of  justice. 
Residing  under  the  allegiance  and  protection  of  an  hostile  state, 
be  may  be  considered,  to  all  civil  purposes,  as  much  an  alien  enemy 
as  if  he  were  born  there^  But  if  be  reside  in  a  neutral  country* 
he  is  entitled  to  all  the  privileges  of  a  neutral  country.  See 
M«Connell  v.  Hector,  3  Bos.  &  Pul.  113. 
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parate  capacity,  or  any  number  of  persons  forming  a  society 
or  partnership,  might  have  been  insurers ;  but  it  having 
been  found  by  experience  that  particular  underwriters,  after 
having  received  large  premiums  for  the  insurance  of  ships, 
&c.  at  sea,  became  tankrupts,  or  otherwise  failed  in  answer- 
ing or  complying  with  the  terms  of  their  policies  of  assur- 
ance, to  the  ruin  of  many  merchants,  and  to  the  discourage- 
ment of  adventurers  at  sea,  and  to  the  great  diminution  of 
the  trade  and  public  revenues  of  the  kingdom,  it  was  deemed 
advisable  to  establish  two  distinct  corporations,  with  compe- 
tent funds  for  assurance  of  ships,  goods,  or  merchandizes 
at  86a,  or  going  to  sea,  on  the  supposition  that  merchants 
would  think  it  much  safer  to  depend  on  the  assurances  of 
either  of  these  corporations,  than  on  those  of  private  or  par- 
ticular persons ;  at  the  same  time  leaving  to  the  merchants 
their  option  to  assure  with  private  underwriters,  if  they 
should  prefer  it  To  carry  this  design  into  effect,  the  stat. 
6  G.  1.  c.  18«  (A.  D.  1719,)  authorized  the  king  to  grant 
charters  to  two  distinct  companies  for  assurance  of  ships, 
goods,  and  merchandizes  at  sea,  or  going  to  sea,  and  for 
lending  money  on  bottomry. 

In  pursuance  of  the  powers  given  by  this  statute,  the 
Royal  Exchange  Assurance  and  the  London  Assurance 
Companies  were  established  by  charters,  bearing  date  the 
92d  day  of  June,  1720.  ^ 

By  the  12th  section  of  the  before-mentioned  statute,  in 
order  to  prevent  any  competition  between  these  two  corpo- 
rations, and  any  other  public  body,  it  is  enacted,  that  *'  all 
corporations,  societies,  and  partnerships  (other  than  the  said 
two  corporations)  shall  be  restrained  from  underwriting; 
and  if  any  corporation,  or  any  persons  acting  in  a  society  or 
partnership,  (other  than  the  two  corporations)  shall  presume 
to  underwrite  any  policy  upon  ships^  goods^  or  merchandize^ 
at  sea,  or  going  to  sea,  every  such  policy  shall  be  ipso  facto 
void  (16),  and  the  sums  underwritten  shall  be  forfeited  ;  and 
bonds  or  other  securities^  for  money  lent  by  way  of  bot- 


(l6)  It  appears  to  have  been  the  opinion  of  two  eminent  judges*, 
that  where  a  single  name  appears  on  the  policy,  the  insurer  will  not 
be  allowed,  if  a  loss  happens,  to  defeat  a  bona  fide  insurance,  by 
alleging  to  iip  innocent  person,  that  there  was  a  secret  partnership 
between  himself  and  another. 

*  Eyr^  C.  J.  in  Mitchell  t.  Cockbum,  aod  Kenyon  C.  J.  in  SnliiTan  ▼. 
Grcanret  and  Booth  ▼.  Hodgson. 
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from  thence  to  the  West  Indies ;  and  which,  as  it  was  said; 
turned  on  the  entirety  of  the  voyage  insured,  the  freight 
being  covenanted  to  be  paid  for  the  said  voyaee,  ac« 
cording  to  a  stipulated  rate  per  pipe  for  500  pipes  or  wine; 
whereas,  this  was  an  open  poUcy,  and  the  freignt  was  to  be 
^timated  according  to  the  quantity  of  jp^oods  on  board,  of 
which  there  never  were  any,  *  and  therefore  no  inception  of 
the  freight,  and  consequently  not  of  the  insurance  upon  it : 
and  this,  it  was  argued,  was  the  same  as  if  the  ship  had 
sailed  from  Dominica  witboutany  goods  on  boand;  but  the 
objection  was  overruled,  Lord  Ellenborough  C.  J.  observing, 
that  it  was  clear  that  the  underwriter  was  liable,  upon  the 
authority  of  Thompson  v.  Taylor,  the  voyage  having  com- 
menced in  which  the  freight  was  to  be  earned  accoraing  to 
the  terms  of  the  charter-party,  which  made  it  one  entire 
contract,  and  which  .voyage  was  insured  by  the  policy;  that 
in  Thompson  v.  Taylor,  the  loss  happened  before  the  ship 
arrived  at  Teneriffe,  where  she  was  going  to  fetch  her 
freight,  and  yet  the  underwriter  was  holden  to  be  liable. 


IV.  Of  Lossesy 

1.  By  Perils  of  the  Sea. 
9.  By  Capture. 

3.  By  Arrests,  S^c. 

4.  By  Barratry. 

5.  By  Fire. 

1 .  By  Perils  of  the  Sea. — Losses  by  perils  of  the  sea  are 
understood  to  mean  only  such  as  proceed  from  mere  sea 
damage*;  that  is,  such  as  arise  from  stress  of  weather,  winds, 
and  waves,  from  lightning  and  tempests,  from  striking 
against  rocks,  from  sands,  &c 

If  there  has  not  been  any  intelligence  received  of  a  ship 
within  a  reasonable  time  after  she  has  8ailed^  it  will  be 
presumed,  that  she  perished  at  sea,  and  the  assured  may 
maintain  an  action  against  the  underwriter,  stating  the  loss 
to  have  happened  by  the  vessel  sinking  at  sea*.  What  shall 
be  deemed  a  reasonable  time,  must  depend  on  the  distance 
and  length  of  the  voyage,  &c. 

Evidence  of  the  vessel  having  sailed  on  her  intended 
voyage  on  such  a  day,  and  not  having  been  heard  of  since, 

a  Marah.  416.  Newby  ▼.  Read,  Sitting!  after  M.  T. 

b  Park,  63.  1763,  coram  Ld.  Mantftdd  C.  J. 

c  Green  t.  Brown,  Str.  1 1 99*    See  alio        Park,  63. 
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!•  the  be8t  evidence,  of  which  the  nature  of  such  a  case 
adflnitSy  and,  consequently,  will  be  sufficient  to  support  the 
action.  It  is  not  necessary  to  call  witnesses  from  the 
Teasel's  port  of  destination;  it  is  sufficient  to  prove  that 
she  was  not  heard  of  in  this  country  after  she  sailed^.  But 
it  must  be  shewn,  that  when  the  ship  left  the  port  of  outfit, 
she  was  bound  on  the  voyage  insured*.  For  this  purpose 
the  convoy  bondf  mentioning  the  port  of  destination  in  the 
common  form,  or  a  licenced,  is  prima  facie  evidence. 

Under  a  count  for  a  loss  by  perils  of  the  sea^,  evidence 
that  the  ship  was  destroyed  by  a  species  of  worms  which 
infest  the  rivers  of  Africa,  was  hplaen  not  to  support  the 
declaration. 

It  is  the  province  of  the  jury  to  determine,  whether  the 
cause  of  the  loss  be  a  peril  of  the  sea  or  not^ 

In  cases  of  insurances  upon  goods,  where,  by  the  terms  of 
the  policy,  the  underwriter  is  to  continue  liable  until  the 
gooas  are  safely  landed,  if  one  of  the  public  lighters,  en- 
tered at  Waterman's  Hall,  be  employed  for  the  purpose  of 
landing  the  goods,  and  the  goods  sustain  a  damage  on 
board  such  lighter,  without  any  negligence  on  the  part  of 
the  lighterman,  the  underwriter  will  ht  rfesponsibie  tor  the 
loss^ ;  but  if  the  owner  of  the  soods  chooses  to  employ  his 
own  private  lighter  to  land  Aem* ;  or  if  after  the  goods 
are  put  on  board  a  public  lighter,  the  owner  takes  them 
into  his  own  custody  and  possession,  and  discbarges  the 
lighterman**,  the  underwriter  in  such  cases  will  not  be 
liable* 


S.  Loss  by  Capture. 

Capture  is  the  taking  the  ship  or  goods  by  an  enemy  of 
the  country  to  which  the  ship  and  goods  belong,  when  in  a 
state  of  public  war. 

To  constitute  a  loss  by  capture  within  the  meaning  of  the 

« 

4  Twcqilow  T,  Otwin,  s  Camp.  N.  P.  C.  i  Per  Kenyon  C.  J.  in  BuUer  ▼.  Ktber, 

8S. '  Abbott,  S36.          * 

c  GAea  r.  Hinckley,  ft  Ctap.  N.  P.  C.  k  Rucker  t.  LoiidMi  Awnmice  Comp., 

51.  LoBdoa  S&ttipga,  Jane,    1784,  per 

f  lb.  S.  C.  y     Buller  J.  Hurry  ▼.  Royal  Exch.  Aai., 

f  ManluiU t.  Plvker,  9  Camp.  N.  P.  C.  s  Boi.  Sc  Pal.  430. 

70.  1  Sparrow  ▼.  Carrathen,  Str.  19S6. 

%  Rohl  ▼.  Parr,  Londmi  Sittiofi  after  m  Strong  ▼.  Natally,  i  Bpa.  k  Pol.  K. 

H.  T.  1796.  Park,  63.  R.  16. 

^    vol..  II*  Q 
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policy*,  it  is  not  neoewary^  ^bat  the  0bif»  fiiiould  be  cout^ 
deyiped,  orioarni^  into  ««y  port  9r  fleet  of  the  eneioy. 

In  every  case  of  capture*,  the  insurer  is  answerable  to 
tlve  evtei^  0(  tbe  mhh  insured  for  the  loss  actually  sua- 
tainecL  This  may  be  either  totals  as  where  the  thing  iii'* 
^t«d  is  not  recovered  again;  of  partial ^  as  where  the  ahio 
90  i|60B()tured  or  restcmd  before  aband&nm^nt:  in  which 
tease  4^e  inswper  w  bound  ^  pay  tlie  salvage,  and  any  other 
^iiecestary  expense,  which  way  bave  4»een  incurred  by  the 
*i>&rty  iof  tbe  recoivery  of  hisproiierty. 

3b  aeaumpsit  upon  a  policy  ef  •insurance',  intereH  or  n^ 
«fl^r4?«l,  i|g«iRBtonemies,  pirates,  takings  at  sea,  fcc.  itap* 
peared,  that  the  ship  was  taken  by  a  Swedish  pirate,  am 
fe^naUned  in  h\»  posflieaaion  fer«QiM  days,  and  thea  was  re- 
taken by  an  English  xnan  of  Mtar,  juid,  aftear  the  suit  com^ 
^nencedy  broi^ht  into  Harwich;  it  :vras  holden,  that  the 
plaJQiijl' was  entitled  to  recover;  for  t^hoi^b  the  ahip  WJS 
retaken,  yet  ttie  plaintiif  bad  received  a  damage  by  the'  ia* 
4;erruption  of  bis  voyage :  and  the  qviestion  wasinot^  whether 
the  jplaiotii)'  b^d  his  ship,  and  di<,I  uo^.lose  Uis  property,  but 
jivhat  damage  he  had  austained. 

In  A  case  wvheve  a  privateer  b«d  feean  iosuredfi,  iaUrsst  or 
^0  WtUrest^  free  from  ava$M^,  ^tii^dhogd  benefit  cf  saivugj^ 
jbr^>crui6e  of  '.three  noontbfi,  and  during  th^tt  time  sbeM^aai 
eaptuiM*  wbedoeby  «8Ebe  wax  ^preMeoAed  fcom  iiniehing  ber 
4>r^ise;  it-wfis  hoide^,  «that*the««auiied  was  entitled  ito  ae* 
<:ov€^ -for  ;a'toto/ loss,  taithougb  it  did  not  appear,  Abatjtfie 
ship  was  ever  carried  infra  pnesidia  hostium^  and  although 
the  ship  was  retaken  before  the  expiration  of  the  three 
inonths. 

See  further  on  this  subject.  Whitehead  v.  Bance,  Park^  77. 
and  Dean  v*  Dicker,  Str.  1250. 

•  •        • 

A  ship  warranted  neutral  .was  captured  as  jaj[i\eQje^my!s 
ship,  and  ttie  owners,  after  an  interlocutory  (i^cree  againajt 
them,  agreed  to  a  compromise' ;  this  being  done  bom  fide. 
it  was  bokien,  that  4he  insurer  was  liaise  for  the  sum  paid 
by  the  insured  under  such  compromise. 

formerly,  it  was  a  common  practice,  when  vessels  werp 
captured  b^  the  Icing'a  jeoewiea*  pxchy  /axt^ejc  ffimm%  oqobv 
«[)tUiug  acts  of  JxMktktity ,  ibr  persons  to  agree  with  the  cf^)* 
tors  for  ransoni  erf  the  v.^ssels,  and-for  secuuiiyg,tbe9t^ujliM^ 

11  per  U.  ManMeld  C.  J.  ia.Gois  t.    pDepalbaT.  l4|(|Uur„€(^i^|M^*4}6o* 

Withcn,  u  Bnrr.  694.         ■    '  -    -     ^  p^^  ^  i^^^^^ ,  yf'i\B,  191. 
•  Marsh.  489.  r  Bcreuf  t.  Rucfcer,  i  Bl.  R.  ais.  - 
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ransom^  not  gnly  to  giv^  hostages,  but  also  to  bipd  them- 
selves, or  the  owners,  for  the  payment  thereof  (18).  The 
law  of  nations  gave  a  sanction  to  this  practice;  but  it  hav- 
ing been  found,  by  experiei^ce,  liable  to  great  abuse,  and 
ttiere  being  reason  to  apprehend,  that  upon  the  whole  it 
operated  more  to  the  disadvantage  than  the  benefit  of  his 
Inaiesty's  subjects,  it  was  enacted  by  stat.  29  G.  3.  c.  25.  s.  1. 
•*  That  it  should  not  be  lawful  for  any  of  hi9  Majesty's 
subjects  tQ  ransom,  or  enter  into  any  agreement  for  ran- 
soming, any  vessel  belonging  to  any  of  bis  Majesty's  sub- 
jects, or  any  goods  on  board  the  same,  which  should  be 
captured  by  the  subjects  of  any  state  at  war  with  his  Ma- 
jesty, or  by  any  persons  commixing  hostilitiei^  against  his 
llajesty's  subjects."  By  s.  2.  "  Agreements  entered  into, 
and  bills,  notes,  and  other  securities  given  by  any  persons 
fdr  ransom  of  such  ship  or  vessel,  or  of  any  goods  on  board 
tbe  same,  are  declared  void.'*  And  by  s.  3.  a  penalty  of 
5pO/.  is  given  to  the  informer  for  every  oifence  against  this 
act.  This  st:atute  having  expired  with  the  termination  of 
hostilities  in  1783,  the  spme  provisions  have  been  repeated 
verbatim  in  si^bsequent  prize  acts.  See  si.  33  G.  3.  c.  66* 
i$.  37,  36.  durinj^  last  war, ,  and  st.  43  G.  3.  c.  160.  s.  34,  35. 
now  in  force. 

• 

Although,^  by  the  terms  of  the  policy,  the  underwriters 
undertake  to  indemnify  the  assured  against  all  captures  and 
detentions  of  princes,  without  any  exception  in  respect  of 
the  acts  of  the  government  of  their  own  nation,  yet  has  the 
law  engrafte<)  ah  exception  thereon  of  captures  made  by  the 
aytbority  of  the  government  of  the  country  to  which  the 

.  (19)  When  this  Agreement  was  reduced  into  writio}?,  the  in- 
s^rmpent  containiDg  the  terms  of  it  was  deDominated  a  ransom  bill. 
Sf^  tJijB  fQfaq»  Ppug.  $41.  This  instrument  usually  provided  for 
||ie  saf^y  of  the  captured  vessel  during  the  remaiuder  of  her 
vojpge,  and  lections  of  assojppsit  were  brought  upon  these  Mils; 
$ee  the  forqi  of  declaration,  3  Burn  1734.  bat  in  Anthon  v. 
Fisher,  X)oug,  648*  it  was  decided,  that  an  alien  enemy  cannot, 
by  the  municipal  law  of  this  country,  sue  for  the  recovery  of  a 
ngh^  claimed  to  be  acquired  by  him  in  actual  war.  Sinca  tbeittatl 
Sd  G.  3.  c.  23.  an(}  4d  G.  3.  c.  160.  s.  34,  35.  the  law  relating  to 
ransom  bills  is  become  a  mere  matter  of  curiosity.  Tbe  reader 
who  is  desirous  of  pursuing  the  subject,  is  referred  to  the  fuUowing 
cases:  Richard. v.  Bettenham,  B.  R.  M.  6  G.  3.  3  Burr.  173^ 
J  BL  R.  5(S3.  Cornu  ▼  Blackburne,  B.  R.  £.  31  G  3.  Doug. 
640.  Anthon  v.  Fisher,  B.  R.  M •  23  G.  3.  Exch.  Chamber, 
M.  25  G.  ?.  Doug.  648.  n.  (l).  Yates  v.  Hall,  B.  R;.  M. 
26  G.  3. 1  T.  R,  73. 
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uDderwriteTS  belong.  *  Hcnce%  it  has  been  solemnty  cleter* 
mined,  th^t  even  after  the  cessation  of  hostilities  between 
England  and  France,  a  Frenchman  was  not  entitled  to  reco- 
ver in  the  English  courts  upon  a  policy  of  insurance  ef«- 
>  fected  in  England  before  the  commencement  of  hostilities; 
for  a  policy,  containing  an  insurance  against  British  capture, 
eo  nomine,  would  be  illegal  and  void  upon  the  face  of  it,  a9 
being  directly  and  obviously  repugnant  to  the  interest  of 
the  state,  having  an  immediate  tendency  to  render  ineffec* 
tual,  to  the  extent  of  the  indemnity  created  thereby,  all 
offensive  operations  by  sea  adopted  on  the  part  of  his  Ma- 
jesty and  his  subjects,  for  the  purpose  of  weakening  the 
strength  and  diminishing  the  resources  of  the  enemy.  And 
if  an  insurance  by  a  British  subject,  made  in  terms  against 
British  capture,  would  be  void,  an  insurance  indirectly pro« 
ducing  the  same  effect,  by  the  application  afterwards  ot  the 
general  terms  of  the  insurance  to  the  particular  eventfu€.J 
of  British  capture,  which  takes  place  afterwards,   must 
upon  principle  be  equally  illegal ;  and  no  peril,  the  subject 
pf  insurance,  can  be  recovered  under  the  generality  of  the 
terms  "  capture,"  "  detention  of  princes,"  or  the  like, 
whidh  cannot,  consistently  with  law,  be  specifically  insured 
against  in  direct  and  express  terms. 

It  is  to  be  observed,  that  although  in  cases  of  capture  the 
underwriter  is  responsible  to  the  assured,  yet,  if  before  a 
demand  the  ship  be  recovered,  he  is  liable  for  the  amount 
only  of  the  loss  sustained  at  the  time  of  the  demand ;  or  if 
the  ship  be  restored  after  payment  by  the  underwriter,  he 
shall  stand  in  the  place  of  the  assured. 

By  Stat.  43  G.  3.  c.  160.  s.  39.  (the  last  prize  act)  it  is 
enacted,  "  That  if  any  ship,  vessel,  or  boat,  taken  as  prize, 
or  any  goods  therein,  shall  appear  and  be  proved  in  a  com* 
petent  court  of  admiralty  to  have  belonged  to  any  of  his  Ma- 
jesty's subjects,  which  were  before  taken  by  any  of  his  Ma- 
jesty's enemies,  and  at  any  time  afterwards  retaken  by  any 
of  his  Majesty'sshipsof  war,  privateer,  or  other  Vessel  or  boaf 
under  his  Majesty's  protection,  such  ship,  &c.  shall  be  ad- 
judged to  be  restored  by  decree  of  the  said  court  of  admiralty 
to  the  former  owners,  on  their  paying  for,  and  in  lieu  of  sal- 
vage, 1.  If  retaken  by  any  of  his  Mjyesty's  ships,  or  hired 
armed  ships,  one  eis^hth  part  of  the  true  value  of  tbe  ship,  &c. 
«.  If  retaken  by  any  privateer,  or  other  ship,  &c.  one  sixth 
part  of  the  true  value,  &c,;  and,  3.  If  retaken  by  the  joint 

•  Fortado  y.  Rodgcri,  3  Bos.  &  Ptal.       307.  Kellaer  ▼.  Ic  Mciurier,  4  Esst. 
191.  Gmmbay.  LeMeiurier^4£Mt,        396. 
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opeiHtibn  of  one  or  more  of  his  Majesty's  $hips«  and  one  or 
more  private  ships/ such  salvage  as  the  Judge  of  the  High 
Court  of  Admiralty,  or  other  court  having  cognizance 
thereof^  shall,  under  the  circumstances  of  the  case,  deem 
fit ;  unless  the  vessel  Rtaken  appears  to  have  been,  after 
the  taking  by  his  Majesty's  enemies,  by  them  set  forth  as  a 
vessel  of  war,  in  which  case  it  shall  not  be  restored  to  the 
former  owners,  but  shall  (whether  retaken  by  his  M^esty's 
ships  or  by  a  privateer)  be  adjudged  lawful  prize  for  the 
benefit  of  the  captors." 

And  by  s.  40.  it  is  enacted,  "  that  vessels  or  goods  taken 
or  retaken,  and  restored  by  the  commander,  &c.  of  the 
privateer,  &c.  through  consent,  or  clandestinely,  or  by 
collusion  or  connivance  of  such  commander,  &c.  without 
being  brought  to  Oiifudication^  shall,  upon  proof  thereof  in  a 
court  of  admiralty,  be  adjudged  good  prize,  one  moiety 
thereof  to  the  king,  and  the  other  to  the  discoverer ;  pro- 
vided*, that  if  a  ship  be  retaken  t)efore  she  has  been  carried 
into  an  enemy'ft  port,  it  shall  be  lawful  for  her,  if  the  re- 
captors  consent  thereto,  to  prosecute  her  voyage,  and  it 
shall  not  be  necessary  for  the  recaptors  to  proceed  to  ad- 
judication till  six  months,  or  till  the  return  of  the  ship  to 
the  port  from  which  she  sailed :  and  the  master,  owners, 
or  their  agents  may,  with  the  consent  of  the  recaptors, 
tinliver  and  dispose  of  their  cargpes  before  adjudication ; 
and  in  case  the  vessel  shall  not  return  directly  to  the  poet 
whence  she  sailed,  er  the  recaptors  shall  have  had  no  oppor- 
tunity of  proceeding  regularly  to  adjudication  within  six 
months,  on  account  of  the  absence  of  the  vessel,  the  court 
of  admiralty  shall,  at  the  instance  of  the  recaptors,  decree 
the  restitution  to  the  foi^mer  owners,  paying  salvage,  upon 
auch  evidence  as  shall  appear  reasonable,  the  expense  of 
such  proceeding  not  to  exceed  the  sum  of  iburteen 
pounds/* 

Under  this  head  it  will  be  proper  to  consider  the  effect 
and  operation  of  an  embargo  on  the  contract  of  insurance. 

An  embargo  is  an  arrest  laid  on  ships  or  merchandize  by 
public  authority,  or  a  prohibition  of  state,  commonly  issued 
to  prevent  foreign  ships  from  putting  to  sea  in  time  of  war, 
ana  sometimes  also  to  exclude  them  from  entering  our 
ports. 

Where  a  neutral  insures*  in  this  country  a  ship  "  at  and 
from  a  port  in  a  foreign  country^*  and  while  the  ship  re- 
mains in  that  port,  an  embargo  is  laid  on  by  the  foreign  state^ 

n  S.  41.  y  t^otcb  v  £iii^,  6  T.  R.  41  j. 
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the  assured  will,  if  the  embargo*  continue^  Be  eiiilti^d  t6 
abandon,  and  to  recover  for  a  total  loss;  for  siich  an  fefti- 
bargo  is  within  the  meaning  of  the  words  "  arrests,  fg* 
atraints,.  and  detainments  by  kings»  princes,  ind  pe6ple'.** 

What  would  be  the  effect  of  an  embilrgo  laid  9n  by  ttie 
government  of  this  country  lipon  a  ship  insured  here,  has 
not  been  solemnly  determined.  It  sterns,  however^  that 
although  one  British  subject  mi^ht  insure  another  British 
subject  against  the  consequences  of  an  enibargo  l^id  oh  by 
the  British  government^,  yet  an  insurance  for  the  benefit  of 
a  foreigner  <igainst  such  an  embargo  would  be  illegar. 

3.  Loss  hy  Arrests^  ^c. 

Among  other  perils,  which  the  assurers,  in  the  language 
of  the  policy,  are  contented  to  bear,  ^nd  do  take  upon 
them  in  the  voyage,  are  **  arrests  ^nd  detainments  of  all 
kings,  princes  (19),  and  people,  of  what  nation,  condition, 
or  quality  soever.'* 

The  word  "  people"  means  the  fuling  or  suptem^  power 
of  the  country,  whatever  it  may  be.  This  appears  dearly 
from  another  p^rt  of  the  policy;  fdr  Where  the  under- 
writers insure  against  the  wrongful  acts  of  individuali,  they 
describe  them  by  the  names  of  pirates,  rogues,  thieves. 
The  words,  therefore,  ••  kings,  prmces,  tind  people,'*  must 
apply  to  nations  in  their  collective  capacity.  Hence,  Where 
a  party  of  rioters  boarded  a  ship*,  and,  having  tak^n  the 
command,  stranded  her,  at^d  compelled  the  captain  to  sell 
the  cargo,  which  consisted  of  v^heat,  at  their  own  price,  and 
much  below  its  real  value,  it  was  holden  that  the  plaintiff, 
who  had  insured  the  cargo,^could  nbt  recover  on  a  count 
stating  that  the  vessel  was  arrested,  distrained,  and  c/e- 
tained  by  people  to  the  plaintiff  unknown,  b^  reason  where- 
of the  car^o  was  wholly  lost  to  the  plaintiff. 

y  Sec  Mkrab.  4^.  Green  y.  Voung,  s  Opiniou  of  tlieJudg^es  inToatdig  v. 
Ld.  Ra>-in.  d4o.  Salk.  444.  ftud  Ld.        Hubbard. 

Alvanlcy**  opinion  in  Touteng^T.  a  Nesbitt  r.  Luabini^ou,  4  T.  R.7S3* 
Hubbard,  a  Boa.  &  |>ul.  309. 


(19)  By  the  word  *•  priixes,'*  according  to  the  opinion  of  Lord 
Mansfieid,  in  Goss  v.  M^ithers,  2  Burr.  696.  must  be  understood, 
not  enemies  merely,  but  those  in  amity- also.  Hence  it  is  said,  that 
by  the  general  law,  the  assured  toay  abandon  in  the  case  of  an 
arrest  or  detainment  by  a  prince  notim  enemy. 
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4«    Los^  by  Barratry  (SO), 

The  original  mesoing  of  the  term  ••  barratry**  is  to  be 
collected  from  the  IteKan  language,  «nd  is,  according  to 
Dufrrsne's  Olosiary,  fverium  hetrratria,}  **  fraus^  dorus^ 
qui  fit  in  contractibm  ei,  tsendkioHibu^.**  He  does  nbt  apply 
it  in  any  manne  sense^  or  with  reference  to  the  partrcatar 
relation  of  masters  and  owners.  In  that  sense,  howerer.  in 
l¥hich  it  is  particutarty  uded,  as  applied  to  subjects  of  mt- 
tish  marine  insurance,  in  the  earliest  reported  case^,  which 
we  find  on  the  subject,  ifiis  considered  as  being  precisely  tnn- 
tanK>nttt  to  fraad,  in  the  pai^ticuhtr  relation  which  Subsists 
between  mastePi  marffters,  and  owners,  being  ^ch  by  whicU 
a  loss  may  happen  to  the  subject  matter  insured.  And  a», 
BO  Innilation  is  put  upon  the  term  **  frand,**  in  that  case,  the 
court  must  be  miderstood  as  holding,  that  fVaud  and  bar* 
ratry  weie  in  effect  words  of  co-extensive  import;  that  is, 
that  barratry  included  eeery  species  effrmui  in  the  relation 
of  the  master  to  his  owners^  by  which  die  sabjeot  matter  id- 
aured  might  be  endangered^ 

'^  Ib  conformity  with  this  opinion,  Will^il  J»  itt  giving  the 
judgment  of  the  court  in  Lockyei^  v.  Offley,  1  T.  R.  95S. 
defines  barratry  as  including  *' every  species  of  fraud  or 
knavery  of  the  master  of  the  ship,  by  which  the  freighters 
Or  owners  (the  freighters  in  that  case  were  owners  pro  tem- 
pore) are  injured." 

Barratry  nWiy  be  committed  either  by  a  wilful  deviation'', 
in  fraud  of  th6  ovt^ner,  by  smuggling^,'  by  running  away  with 

h  Fir  Ld.  EAmVonra^h  C.  1.  aetirer-  t  Ktiiftht  V.  Canibridgv,  Str.  S8i. 
ittf  the  judgment  of  the  court  in  d  Vali^  v.  Wkeeler,  Cowp.  143. 
Earle  t.  Rowcroft,  t  Cast,  134.  e  i  T.  R.  fiSS. 


(20)  **  It  is  extraordioary  that  this  species  of  loss,  occasioned  by 
the  miscoaduct  of  the  oiaster,  selected  and  appoint(?d  as  he  is  by 
the  owners  themselves,  and  liable  to  be  dismissed  by  them  only» 
sbeoid  ever  have  been  made  the  subject  of  insurance ;  and  it  is  the 
more  so,  as  it  has  an  impolitic  teiideocy  to  enable  the  master  and 
owners,  by  a  fraadutent  and  secret  contrivaace  and  understandiug 
between  them,  to  tlirow  the  ill  Success  of  an  illegal  adventare,  of 
which  the  benefit,  if  successful,  would  have  beion»;ed  solely  to  ■ 
themselves^  upon  the  UBd^rtvriters.  So,  however,  it  is,  that  this 
description  of  loss  has,  from  the  earliest  times,  held  its  place -us  u 
sjibjectof  indemDity  in  British  policies  of  insuranoe.**  Per  LurJ 
£llenborough  C.  J.  deliverio)^  the  judgment  of  the  court  in  Earle 
T.  Rowcroft,  8  Ei^st,  134. "   ~ 


«6a  INSURANCE. 

the  ship,  by  sinking  (91)  or  deserting  her,  or  by  defeating 
or  delaying  the  voyage  [92)  with  a  criminal  intent    If  by 
reason  of  these,  or  other  similar  acts,  the  subject  matter  in- 
sured is  detained^  io^t,  or  forfeited,  the  assured  will  be  en- 
titled to  recover  against  the  underwriter  for  a  loss  by  bar- 
ratry ;  and  such  acts  being  in<  violation  of  that  duty  which 
the|ma8ters  and  marinersowe  to  the  ship-owners,  the  circum- 
stance of  the  master  or  mariners  conceiving  that  they  were 
acting  for  the  benefit  of  the  owners  will  not  vary  the  case* 
Hence  where  the  master^  under  letters  of  marque,  which 
for.want  of  a  certificate  were  not  valid,  (and  which  had  been 
put  on  board  by  the  owners  with  a  view  to  encourage  sea- 
men to  enter,  and  without  any  intention  of  their  being  used 
for  the  purpose  of  cruizing,)  bad  cruized  for  and  taxen  a 
prize,  in  consequence  whereof  the  vessel  was  los({;  it  was 
nolden  to  be  an  act  of  barratry,  although  the  master  bad 
libelled  the  prize  in  a  court  of  admiralty,  for  the  benefit  of 
the  owners  as  well  as  himself. 

Neither  is  rt  necessary,  in  order  to  constitute  barratry^ 
that  the  master-should  derive,  or  even  intend  to  derive,  any 
benefit  from  the  act  done  (£3).  Hence,  where  the  master 
sailed  out  of  port<,  without  paying  the  portduCies,  whereby 
the  ship  was  forfeited,  it  was  holden  to  be  barratry.  So 
where  the  master^,  under  general  instructions  from  his 
owners  to  make  the  best  purcnases,  with  dispatch,  went  into 
an  enemy's  port,  and  traded  there,  on  account  of  which 
illegal  traific,  the  vessel  insured  was  seized  by  a  king's  ship, 
and  afterwards  condemned  ;  this  illegal  act,  unautho- 
rised by  the  ship-owners,  was  holden  to  be  barratry,  al- 
though it  did  not  appear  that  the  master  would  have  been 
benefited  by  the  act,  or  that  he  intended  thereby  any  thing 

f  Mom  t.  Byrom,  6  T.  R.  879  h  £iirle  ▼.  Rowcroft,  8  Bait,  196. 

g  Kqight  ▼.  Cambrid|^,  m  cited  i'u 
$  Eut,  iss,  136. 


(SlJ  For  the  penal  consequences  attending  the  wilfiil  destruc- 
tion of  ships,  see  Stat.  1  Ann.  stat.  2.  c.  9.  s.  4. ;  4  G.  I.e.  12.  ; 
1 1  G.  1 .  c.  39.  8.  6, 7.  As  to  the  mode  and  place  of  trial  for  thi« 
offence,  see  stat.  SB  H.  8.  c*  15. ;  43  G.  3.  c.  79,  Ireland,  aodc* 
]  13,  England. 

(30)  "  Even  dropping  anchor  with  afrauduleni  hUtni  is  faanm- 

try."  Per  Buller  J.  in  Ross  v.  Hunter,  4  T.  R.  38. 

— » 

(23)  But  in  some  cases  the  circumstance  of  private  benefit  ao* 
cruin<^  to  the  omster  may  hetvidence  of  fraud  in  him. 
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« 

4nore  than  to  make  the  cheapest  and  Reediest  puTchade^for 
his  employers  (94). 

In  order*,  however^  to  constitute  barratry,  it  is  essentially 
necessary,  that  there  should  be  fraud.  Hence,  a  simple  de» 
yiation,  tbro4jffh  the  ignorance  of  the  master,  without  fraud 
on  bis  part,  aithougb  it  avoids  the  policy,  will  not  amount 
to  barratry  (25).  It  is  to  be  observed,  that  barratry,  in  the 
sense  in  which  it  is  us^d  in.  our.  policies,  cannot  be  com- 
mitted by  any  persons  except  masters,  or  mariners,  nof 
against  any  persons  except  the  ownerro{  the  ship'' ;  but  this 
term  comprehends  not  only  absolute  owners,  out  owners 
pro  hfic  vice  only,  as  general  freighters.  Hence,  if  A.  be 
the  owner  of  a  ship^  and  let  it  out  to  6.  as  freighter,  wbo 
insures  it  for  the  voyage,  and  the  barratrous  act,  whereby 
the  vessel  is  lost,  is  committed  with  the  knowledge  of  A., 
yet  if  it  be  unknown  to  B.  he  may  recover  against  the  un- 
derwriter for  a  loss  by  barratry. 

So  where  the  insurance  is  made  by  and  in  favour  of  the 
ship-owner,  and  the  barratrous  act  is  committed  with  the 
privity  of  the  freighter,  the  underwriter  is  not  discharged", 

I  npk  T.  Royal  Exch.  Am.  Com.,  m  Boutflower  v.  Witm^,  London  Sit- 

7  T.  E.  S05.  tingf  after  T.  T.  si  G.   8.  C^CWB 

k  Nvtt  V.  BiHirdtev,  l  T.  R.  399.  Lee  G.  J.  MSS. 
1  Vallejov.  Wheeler,  Cowp.  143. 


(24)  It  w|i8  contended  in  this  case,  on  the  part  of  the  defendant* 
that  if  the  conduct  of  the  master,  although  criminal  in  respect  of 
the  state,  were,  in  his  opinion,  likely  to  advance  the  owner's  interest* 
and  intended  by  him  to  do  so,  it  would  not  be  barratry  ;  but  to  this 
the  court  said  they  could  not  assent,  for  it  was  not  for  him  to  judge 
in  cases  not  entrusted  to  his  discretion ;  or  to  suppose  that  he  was  not 
breaking  the  trust  reposed  in  htm,  but  acting  meritoriously,  when 
he  eadeavonred  to  advance  the  interest  of  his  owners  by  means 
which  the  law  forbids,  and  which  his  owners  also  must  be  taken  to 
have  forbidden,  not  only  from  what  ought  to  be,  and  therefore 
must  be,  presumed  to  have  been  their  own  sense  of  public  dnty, 
but  also  from  a  consideration  of  the  risk  and  loss  likely  to  follow 
from  the  use  of  such  means.  ^ 

{25)  "  Barratrv  must  be  some  breach  of  trust  in  the  master,  ex 
malejicio**  Per  iLee  C.  J.  in  Stamma  v.  Brown,  as  cited  by  Law- 
rence  J.  from  a  MS^^  note  in  7  T.  R.  50S.  **  No  case  of  devia- 
tion, unless  it  be  accompanied  with  fraud  or  crime,  is  within  the 
^tie  definition  of  barratry."  Per  EUenborough  C.  J.  in  fiarlev^ 
Rowcrof^,  8  East,  139*  But  where  the  deviation  is  such  as 
amounts  to  barratry,  the  underwriter  cannot  insist  on  the  deviation 
as  a  ground  of  objection  against  the  right  of  the  assured  to  recover. 


V 


tinted  li&  CM  $fafe\<r  tft^tfa^  sfiip-6wtH!r  i}6tt  i^vii  fHt^  tb 
the  barratry. 

It  appears  frdni  the  preceding  remarks,  that  wbettf  the 
bWrttit  at  the  «tf ij*  confteiitd  to  the  act  done,  tncb  at:t  W  nrot 
baf ratry*.  ^o  where  the  master  of  the  *bip  is  also  o<v#6f ^  he 
cannot  cdtttitiit  bstrratrjr^  bec&nse  be  eantiot  coti^it  tritM 
iLg^imt  himself. 

And  the  same  rule  holds  in  equity,  where  the  owner 
iiaviug  mortgaged  the  ship,  dots  as  masteri",  for  the  mort- 
gagor is  consideiied  in  equity  as  the  owner  6f  the  thing 
morlgaged*  But  proof  of  the  master  having  committed 
barratry  is  prima  fofiie  sufficient  to  entitle  plaintiff*  to  fe« 
cover,  without  sbeyving  negatively  that  the  master  was  not 
Owneir  or  general  frei^ter.  If  the  underwriter  insists  on 
this  as  a  defence,  it  is  incumbent  on  him  to  shew  that  tli'e 
master  was  also  owner  of  general  freighter. 

It  will  be  proper  also  to  ren»ark,  that  barratry  cannot  be 
conimitted  against  the  owner  of  the  ship  with  bis  consent. 

It  .it  not  necessary  that  the  loss,  in  conseqaetee  of  tfae 
barratry,  should  happen  in  the  very  act  of  committing  the 
barratry,  it  is  sufficient  if  it  happen  at  any  time  afterwards, 
end  before  th^  ^oydge  tnsured  is  completed ;  but  it  must 
happen  during  the  voyage  insured,  atfa  witbift  tbe  t^fti^  li- 
mited by  the  policy ;  for  where  tMt  master',  in  the  coulrfte  oT 
tbe  voyage,  committed  barratry  by  smuggling,  on  bie  own 
account,  by  hovering,  and  running  brandy  on  shore  in  casks 
"under  60  giallons,  and  the  6hip  aftervVards  afrited  at  the  port 
of  destination,  and  was  there  moored  at  anchor  34  hours  in 
safetVi  after  which  she  was  seized  by  the  revenue  officers 
for  the  smuggling,  it  was  holden,  that  the  underwriter  was 
discharged. 

Tbe  captain  of  a  ship  insured',  barratroasly  carried  tref  otft 
of  the  course  of  her  voyage,  ptocured  her  to  be  condemtied 
in  a  vice  admiralty  court,  sold  her,  and  delivered  her  to 
the  purchaser.  In  an  action  on  the  policy,  to  which  tbe 
statute  of  limitations  was  pleaded,  Ld.  Ellenborough  was  oi 
opinion,  that  tbe  cause  of  action  did  not  accrue,  as  the  lose  * 
did  not  happen  until  the  nxaster  bad  divested  himself  of  the 
possession  of  tbe  ship,  by  delivering  her  to  tbe  purchaser, 
and  therefore,  although  the  barratrous  abandonment  of  the 

«  StAtti Aa  ir.  Bto^^y  $tr.  1 173.    N«tt    y  LewiB  v.  SmMo,  Fttttteth.  IMfet«^Tt»f. 

V.  Boordien,  i  T.  R.  330.  i.  p.  147.  p^  Ld.  Hardwiclie  Ch. 

9  Admitted  S.  C.  and  in  Rom  t.  Haa-    q  Ix»ckyer  t.  Offley,  1  T.  R.^i. 

ter,  \  t.  R.  33.  r  Hibbert  v.  Martiu,  i  Camp^N,  P.  C. 

539. 


voyage. fc>r  tRe  purpose  of  making  a^a^  t^itb  tli6  hiHf^  Slid 
fraudulent  condern nation  had  taKeri  p\kc€  mdre  th4ri  k\k 
years  before  ttie  comraeiicefnerit  ot  the  action,  yet  ii  tfi6  SftTe 
and  delivery  wei^e  wiidiii  six  years,  the  plea  did  D6t  bper'^t^ 
as  a  bai*.  .       . 

As  it  is  iiot  necessary  to  aver  the  fact  whereby  the  l^s  is 
occasioned',  ift  the  very  Words  of  the  policy,  provided  th^ 
faet  allege  be  wtlbin  t(ie  meating  of  these  Avords^  in  a  case 
where,  by  thb  policy,  tbeinsiA^nce  was  against  the  barrafiy 
of  the  master,  and  the  breach  assigned  in  tlie  declaration 
was,  that  the  ship  was  lost  by  th,e  fraud  and  peglect  of  the 
inaster^  the  declaration  was  holden  to  be  good ;  tor  barratry 
imports  fratjd,  and  he  who  commits  a  fraud  may  properly 
t>e  said  to  be  guilty  of  a  iieglect,  viz«  of  his  duty* 

5i  'Loss  by  Fire. 

Fire  is  expre^dly  mentioned  in  the  policy  as  one  c^  the 
perils  against  which  the  underwriters  agree  to  indemnify  the 


assured. 


In  an  actiotl  cm  a  policy^,  Wher^  th^  loss  WalS  stated  to  be 
bf  fi^,  it  Appeared  that  the  ship  in  question  having  b^en 
6Mfc<Jd  by  All  ^tierhy  of  superior  forc^,  the  captain,  in  order 
lb  jjfev^nt  hef  from  filling  into  the  hands  of  tlie  efiettty,  set 
Jibdn  ftffe:  It  was  holderi,  that  this  losfe  WA^  covered  Vy 
the  jiolicy ;  Lbrd  Ellenbofough  C.  J.  observing,  that  if  the 
ship  is  destroyed,  it  is  iramateriat  whether  it  is  occ^sion^d 
by  a  common  accident,  or  by  lightning,  or  by  an  act  done 
in  duty  to  the  state,  ^or  could  it  make  any  difference  whe- 
ther the  shhp  was  thus  destroyed  by  third  persons,  subjecb 
of  the  king,  or  by  the  captain  and  crew,  acting  with  loyalty 
.  and  good  raith.  Fire  was  still  the  causa  causdnfi,  and  the 
loss  within  the  perils  insured  against. 


*  i'  'ii 


V.  Of  total  Losses  and  Abcihdoiii/Hent. 

A  TOTAL  loss  is  6f  two  feihds ;  ohfe.  Where  the  whol6  prb- 
erly  insured  perishes;  the  other,  where  th6  pr6f)erty  exists, 
ut  the  voyage  is  lost*,  or  the  expense  of  pursuing  it  exceeds 

t  lthl|lit  t.  Oftttibri^,  lA.  KtLjm,    u  If  the  voya|re  lie  delected,  H  it  the 

1^40,  Str.  S&l,  8  9f<Kl.  99^.    .^  ■lime  thing  for  this  purpoie  at  if  the 

t  Oodioo  T.  Rimnuifteii,  l  Cimp.        thip  be  lott.   Lawrence  S,  6  T.  2l. 

9  TaA\it.  ^3. 
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the  benefit  arising  from  it.  In  the  latter  case,  the  assured 
may  elect  (26)  to  abandon  to  the  underwriter  all  right  t6 
auch  part  of  the  property  as  may  be  saved,  and  having 
given  due  notice  of  his  intention  to  do  so»  the  assured  will 
then  be  entitled  to  demand  a  compensation  as  for  a  total  loss ; 
but  if  the  assured  does  not  in  fact  abandon  (97),  or  if  he 
omits  to  give  the  underwriter  notice  (f8)  of  his  having 
abandoned,  or  if,  being  required  by  the  underwriter  to  aa^ 
sign  over  his  interest  in  the  property  inaured,  he  refuses 
to  do  so'  (d9)»  he  will  not  be  entitled  to  claim  as  for  m 
total  loss. 

When  the  assured  has  received  mtelligence  of  such  a  loss 
as  entitles  him  to  abandon^,  it  is  incumbent  on  him  to  make 
bis  election  to  abandon,  and  to  give  notice  thereof  to  the 
underwriter  toithin  a  reasonable  tim^  (30),  after  receipt  of 

X  Hmvelock  r.  Rockwood^  8  T.  It,  a6e.    y  Mitckell  w  Edie,  i  T.  R.  6o8.  AH* 
more  folly  reported  by  N.  AtchesoD,        wood  t.  Henckell,  Pai1c>  173. 
Sto.  1800.  s  Barker  ▼.  Blakcv9  £as^>  983. 


(96)  The  assured  is  not  in  any  caae&otcnd  to  abandon. 

(27)  An  insurance  was  effected  on  some  hogsheads  of  sugar  on  a 
voyage  from  Ostend  to  Havre.  The  vessel  sailed  from  Ostend^ 
bat  was  forced  on  shore,  and  the  cargo  damoged.  The  assured 
wrote  to  the  underwriters,  to  inform  them  of  the  circumstances,  and 
of  the  injury  which  the  suears  had  sustained.  The  underwriters 
in  answer  desired,  "that  tne  assured  would  do  the  best  with  the 
damaged  property.*'  It  was  holden,  that  the  letter,  coupled  with  the 
answer,  did  not  amount  to  an  abandonment.  Thelluson  v.  Fletcher, 
1  Esp,  N.  P.  C.  73.  per  Kenyon  C.  J. 

(28)  Notice  of  abandonment  is  necessary,  although  the  ship  and 
cargo  hajB  been  sold  and  converted  into  money,  when  the  notice  of 
the  loss  was  received.     Hodgson  v.  Blackiston,  Park,  172.  a.  p* 

(29)  In  Havelock  v.  Rockwood,  the  insurers  ofRered  to  settle 
with  the  insured,  he  first  making  an  assignment  of  one  fourth  part 
of  the  value  of  the  ship  for  their  benefit.  The  sum  insured  not 
amounting  to  one-fourth,  the  plaintiff  declined  makiagthe  assign* 
ment.  The  court  were  of  opinion,  that,  under  these  circumstances, 
the  assured  could  not  be  considered  as  having  abandoned  ;  Ken« 
yon  C.  J.  observing,  that  the  refusal  to  assign  seemed  to  him  to  be 
equivalent  to  a  refusal  to  abandon  ;  and  Grose  J.  iuti mating,  that 
there  should  have  been  an  offer  on  the  pvt  of  the  assigned  to  assign 
such  part  as  he  was  entitled  to.   See  Atcheson*s  Report,  p.  18. 

(30)  **  An  abandonment  must  be  made  within  a  reasonable  time ; 
and  I  rather  conceive  that  it  is  the  province  of  theludge  to  direct 
the  jury  as  to  what  is  a  reasonable  time,  under  the  arcu'mstances;'! 
Per  Lord  Ellenborough  €•  J.  in  Anderson  v.  Royal  Exch.  Asii.»* 
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the  intelligence ;  otherwise  the  assured  will  be  considered 
as  having  waved  his  right  to  abandon,  and  in  case  any  part 
of  the  property  insured  be  saved,  he  can  recover  as  for  a 
partial  loss  only. 

It  may  be  collected,  from  the  two  following  cases,  under 
what  circumstances  the  assured  may  elect  to  abandon,  and 
claim  as  for  a  total  loss. 

A  ship  was  freighted  with  fish*,  and  was  Insured  on  a 

voyage  from  Newfoundland  to  the  port  of  discharge  in  Por-* 

tugal  or  Spain,  without  the  Streights,  or  England.    During 

the  voyage  a  violent  storm  arose,  in  consequence  of  which 

it  became  necessary  that  part  of  the  car?o  snould  be  thrown 

overboard,  and  the  ship  was  so  much  disabled  as  to  render 

it  necessary  for  her  to  go  into  port  to  refit;  but  before  she 

could  reach  any  port,  she  was  captured  by  the  French,  who 

took  out  nearly  the  whole  of  the  crew,  and  sent  them  into 

France.    The  ship  having  remained  eight  days  in  posses* 

sion  of  the  enemy,  but  not  having  been  carried  into  port,  nor 

within  the  enemies'  fleet,  was  recaptured  and  brought  into 

Milford  Haven.    The  assured  immediately  gave  notice  of 

their  intention  to  abandon.  The  remainder  of  the  cargo  was 

spoiled  whilst  the  ship  lay  at  Milford  Haven,  and  before  she 

could  be  refitted.    It  was  holden,  that  the  loss  being  in  its 

liature  a  total  loss,  at  the  time^hen  it  happened, the  assured 

lAdd  a  right  of  election  to  abandon-,    that  the  subsequent 

title  to  restitution,  arising  from  the  recapture  of  the  ship^ 

which  was  not  in  a  situation  to  pursue  her  voyage^  could  not 

take  away  a  right  vested  in  the  assured  at  the  time  of  the 

papture,  apd  consequently  that  the  assured  having  grven 

immediate  notice  of  abandonment,  were  entitled  to  recover 

against  the  insurers  for  a  total  loss. 

A  ship  and  goods  were  insured  for  a  voyage  from  Mount- 
serrat  to  London^  •  The  ship  was  taken  by  an  enemy  who 
look  out  all  the  crew,  part  of  the  cargo  (which  consisted  of 
sugars)  and  the  rigging.  She  was.afterwards  recaptured  and 
carried  into  New  York,  where  the  captain  arrived  on  the 
'83d  of  June,  and  taking  possession  of  her,  found  that  part 

ft  GoM  r.  Withen,  9  Bpr? .  6m.  h  WUlcs  ▼.  Fletcher,  Pong.  aso. 


'■^■1" 


7  East,  43.  «  The  assured  must  make  his  elation  speedily,  whe* 
ther  he  will  abaodon  or  not.  He  cannot  lie  by,  and  treat  the  lots 
as  an  average  Iobs,  and  take  measures  for  the  recovery  of  it,  without 
f^mmuDicatingthat  fact  to  the  underwriters,  and  letting  them  know 
that  the  property  is  abandoned  to  them,"  Per  Lord  Kenyon  C.  J, 
m  Allwood  v.  Hcnckeil,  Park,  172.  ^ 


8«8  iJsr^UR^NCp. 

of  what  had  h^pn  Ipft  of  the  carjB:o  hail  bf  en  wayhg^  P^f  l^r 
Iboard;  that  57  {lo^sheads  of  what  remainjej  Were  damaged^ 
dLnd  that  the  ship  was  in  ^uch  a  stat^,  that  6h§  could  not  b^ 
iPefMured  without  unloading  her  entirely.  The  owqers  had 
not  any  storehouses  at  New  York,  where  the  sujgars  coula 
bfty#  ^eea  deposited  while  the  ship  was  repairing,  nor  any* 
fg^P  tfa^ce  to  advise  th#  captain.  No  sailors  were  to  be  bad. 
There  was  an  embargo  on  all  vessels  at  New  York  until  the 
y7):b  of  Pf^pi^I^pf ,  f^jfifi  by  th#  4#6tin^tip.Q  pf  the  ahip,  she 
y^S  tp  bj^i^  frrive4  at  Lpnd^Q  ji)  Jyty- 1  bus  circuin^ti^pced» 
w  f^^^?  ^'^  f^^  f^TgR,  mi  cQ^^riicted  far  tb^  saie  of  i^e 
?p,i^>p^ce)ying  tbjtt  b/s  was  tber^}>y  noting  moH  b^^eficiaU^ 
lf)f  ^  epiployerp.  Tbe  Cfiptain  3id  p^t  kn(>w  oi'  liie  ior 
Sy^ajQce*  Ttv^  f^f8^F^9  uppQ  reic;eivi^g  intelligenpa  of  what 
wk  WP^ip  b^d  done,  pfi^j^d  to  nbajo^pii  tp  Xh(^  underwiif 
l^F9f  9a4  P^^# 4<^wd  90  forit  total  loss.  An kf^tion  hay^ 
^^P?/?0})>'9f^Sl^f^  ^  enforce  tbif  denied,  it  w^s  holfden,  thai 
t^  Misur^d  we^e  epititj/e4  tp  iiecojirer  as  for  a  total  loss; 
Lord  ^n9|i(sid  C«  J.^baerying,  (;b§t  it  bM  been  laid  dovn» 
^  tfljgt  If  Jh^  y.oyage  .ww  lost,  pf  not  worth  pursuing,  if  the 
f^7^^?  1^9^  ^igP>  if  furthej-  ^pteji^pe  Wios  necess^y;  if  the 
}fi9UfPT?  W9^i  PP^  f^tj^U  /events,  wAd^jrtakiB  U>  pay  that  ex- 
PPO^,  .f;.c.  ^hp  ia9vr§4  flight  aJi>a^op»  notwithstanding  a 

}(  ^ay  l)e  obs^ved,  that  the  preceding  cases  w.ere  cases 
sf  j)ficvUar  drcumstauces^  that  it  ought  not  to  be  inferrea 
JK^  ibfittia  thai;  i^  the  case  of  a  mer6  capture,  followed  by 
fk  iTQAafNtur^,  that  the  insured  may,  after  the  recapture  (91^ 
§t^Tidp»p  and  demand  as  for  a  total  loss«  The  impropriety 
fif  in^king  auch  an  inference  will  appear  from  the  io])owing 

A  ship,  valued  at  a  certain  sum%  was  insured  on  a  voyage 
S^f^  Virginia  pr  Mainland  to  London ;  during  the  voyage, 
Abe  sbip  was  captucea  by  the  French,  who  took  out  nearly 
ft^^  w&ole  of  tne  creii^,^  and  put  in  a  prize-master  t6  carry 
i^  U>  Fnpce.  Having  remained  17  days  in  possession  oSf 
thfd  ^nemy,  she  was  recaptured  by  an  English  man  of  war^ 
fi^  carried  into  Plymouth^  whence  she  was  brought  into 

c  jjimttton  t^  lEca^es,  s  Burr.  ii99.  i  Bl.  R.  276. ' 

.    ij  II    I  ^  "       I   '■ ^>i.^..^^M<— ^W^l^^— .^i^MailMP*^^—! —        ■  ■ 
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(31)  The  astofed,  upon  intelligence  of  a  capture,  majjr  abandqp^ 
^iod  claim  as  for  a  lotal  loss^  Admitted  per  Lord  Ken  jon  C.  J.  in 
Adl'MasUrs  v.  Schoolbred,  1  Esp.  N.  P.  C.  23? ;  but  if  they  ne- 
glect this  opportunity^  and  afterwards  the  ship  is  recovered,  the  as- 
Aired  ca|i  only  claim  for  the  loss  actually  sustainend.    S.  C. 


fifd  t^  r^c^tprs*  Tbe  a^u^  A^v^ag  reqe^)^ed  .if^jteiUJgiep,^ 
fiv^  l^ad  ^Mmw^^  CTv^  wti«B  to  ttp  up^ersirritW  ©f 

^f^^^k^iiOi^  £i:p«i  Ijid  (Cf^U^p,  ^xpept  ^^af  iifo^^  /u-/oi^ 
if^  t^mifQt^y  iBteriTMpt^n  of  4^  ^oy^gf^,  »d4  ax^i^^  % 

jc^go  Jl^d  J^ei^  de)j^er€4  to  );,be  ^igh^erf^  )^ho  ^4  93^4 
^^glljit  jpr  tiie  s^fae*  A^  liqjtion  baf  iQg  b^n  Isif^gbt,  i^ 
fiF^iif^  tibe  ^stjtrei  p)aiaW>a»  €or  ,^  t9^  Jasi$,  ii  |iva|  M^, 
4i|iii^  in  jca^s  /of  insAiriance^  <t}be  plaii^tiif^^^de^iQ^f^  ig  tgrm 
ii^mmtyj  cm^equ^jt^y  (^if  ii^tiop  9W^t  h^  jtpwde^  um# 
IJ^  .D4ktune  of  the  im^ry  ^ii^^t^^u^  ^  ^^  ^tiA)^  o^,  s^io^ 
pco^K0>it;  All):,  #8  At  W¥i  t^Qm^t,^pfiX^  9  col^iWt.of  i^ 
daumfy,  t^  mc<^m  P  ior  ^  t^l  lps9»  l^'b^»  M>e  fixipj  Civei^ 
^jid  4«cwied  t^  libe  ^^1  U^vi^y  *Vjis  m  i^^^£$  io^oi^Iy, 
ithe  plfiLDtifir,  i^  ^e  pije^ent  c^se,  ^a^  ^t^l^^d  )bo  r<ec9ii^jr  j(or 
an  jRverag^  ^o^6  oolj^.  A  t  rtbe  /cot^c^sigp  ffi  l\^  jju^BSW^^ 
jL^d  AJ^nfifteld'Wd,  *b?it  4h^  oiw*  4^r<i4  it  fo  ^  4iR<^^- 
fa(M>d  tivfct  fbhe  pnly  poia  d^te^mijQ/ed  m#^  ^*  *b At  o?  |i  f^^ 
^d  j»alicy,  ^e  pkix^t^^  .co^ld  oot  xefif^^  ^iWf  <thap  tjbiip 
aq^VH^^^^  Wiiick  h/a4  b^^peped#t  tfee  /tMj^  ^i^^m  j^(CJIm»^ 
«U>  abfMSi49n;' 

A  'Jate  decision  on  this  suk^ect^  and  i^vthijoh  ^ros  admittel 

ilo  jiie  •new  in  specie,  must  not  pase  uAAoticed.    Tbe  (^efen^^ 

4ant  ihad  aubecri^bed  two  poiicia^^,  one  on  6Uip,  and  tbe 

oftber  on  freight  of  iteaanoe^bip,  on  a^oj^ge  fpom  Lit er- 

^ol  4o  Jamaica.    The  akip  ^ks  captured  on  tiie  BhU  oT 

September,  and  recaptwred  o<n  M)€  25Mi ;  after  wMc||i,  Aihe 

lilaintiff  Graving  rei^^elved  inteMigence  on  the  HObh  <»f  4lie 

capture,  'but  not  of  the  recapture,  gave  fiotice  of  abandoo- 

4nent  on<t4ie  8^2at,  which  iie  persevered  in  altar  4}he  6th  of 

•October,  when  newa  of  4he  recapture  arrived,  and  4Aiat  4be 

«hip  wa6>6afe  in  «  poit  in  4re^land^  but  v^toh  jootice  the 419- 

der^ritera  .did  jiot  accept.    Ai^d  it  eppeaj^>  that  inatead 

of  a  4oital  4o6s,  there  -bad  been  on^y  a  amaii 'paptial  loss  of 

l^.  and  «  fraction,  4or  salva^  and  charges  on  4)be  j»oli<y  «on 

'^ight,  and  15/«  and  a  fraction  on  tbe  ihlp  and  jptolicy/  and 

4bat  no  damage  wiiatever  w^s  ^uetained  by  the  ship  in  'tbe 

possession  of  the  enemy.    The  question  was,  whe4»^r  Aat 

jarhiob i» i^ xeaulFttuso^  o^t itp j»o^]y^  piM*tial  Ip^s  to  a 

ArjfUvigueK  tf^nt^Quldy^cause  iof  the  jipjbiqe  ipf ,  f^baadptuiMRt 

^Meo  ^wbat)  a  ^p^l  loss  ^f^^iwed  to  eoc^st,  bei^covc^^^  ^a 

total  loss*  The  court  were  of  opioion^'ttet  4biay  voi^^  loofc 

Xq  the  real  nature  of  the  contract  in  a  policy  of  insurance, 

<|  BiUnbridge  t.  NciIiod,  10  Eaft,  SS9. 
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^faich  was  nothing  more  th^n  a  contract  of  indemnity,  aftd, 
consequently,  as  that  which  was  supposed  to  be  a  total  loss 
at  the  time  of  the  notice  of  abandonment  first  given  had 
ceased;  and  as  only  a  small  loss  had  been  ineurred  in  the 
salva^y  that  was  the  real  amount  of  the  indemnification 
which  the  pfaintifT  was  entitled  to  receive  under  this  con- 
tract of  inaemnttjr.  Lord  EUenborough  observed,  **  that 
it  has  been  said  in  argument,  that  the  offer  to  abandon 
having  been  rightly  made  at  the  time,  a  right  of  action 
▼ested  in  the  assured^  which  could  not  be  defeated  by 
the  subsequent  events;  but  that  proposition  is  not  only 
not  true  in  the  whole,  but  it  is  not  true  in  its  parts*  The 
effect  of  an  offer  to  abandon  is  truly  this,  that  if  the  oflfer 
appear  to  have  been  properly  made  upon  certain  Supposed 
facts  which  turn  out  to  be  true,  the  assured  has  put  himself 
in  a  condition  to  insist  upon  his  abandonment ;  but  it  is  not 
enough  that  it  was  properly  made  upon  facts,  which  were 
supposed  to  exist  at  the  time,  if  it  turn  out  that  no  such 
&cts  existed,  or  that  other  circumstances  had  occurred 
^which  did  not  justify  such  abandonment.  It  may  be  said 
to  be  properly  made  upon  notice  received,  and  bona  fidt 
credited,  by  an  assured,  of  his  ship  having  been  wrecked, 
whether  such  intelligence  were  true  or  not,  and  though  the 
letter  conveying  it  turned  out  to  be  a  forgery :  and  yet, 
clearly  no  right  of  action  would  vest  in  him,  founded  upon 
an  abandonment  made  upon  false  intelligence,  and  without 
any  .thing,  in  &ct,  to  warrant  the  giving  of  such  notice. 
What  is  an  abandonment  more  than  this,  that  the  assured 
having  had  notice  of  circumstances,  which,  if  true,  entitle 
him  to  treat  the  adventure  as  a  total  loss,  be,  in  contempla- 
tion of  those  circumstances,  casts  a  desperate  risk  on  the 
underwriter,  who  is  to  save  himself  as  ^ell  as  he  can  ?  But 
does  not  all  this  presume  the  existence  pf  those  facts  on 
which  the  right  accrues  to  him  to  call  upon  the  underwriter 
for  an  indemnity  ?  And  if  they  be  all  imaginary,  or  found- 
ad  in  misconception,  or  if  at  the  time  it  had  ceased  to  be  a 
.totil  loss, and  there  be  no  damage  to  the  assured,  or  at  least 
if  the  onl;^  damnification  arise  out  pf  the  very  act  (the  recap- 
ture} which  saves  the  thing  insured  from  sustaining  a  toUl 
Ioss»  the  whole  foundation  of  the  abandonment  faik." 

The  loss  of  the  voyage  occasioned  by  the  detention  of 
the  ship  will  not  enable  the  owner  to  recover  upon  a  po- 
licy on  the  ship  as  for  a  total  loss,  the  ship  having  been  re« 
leased  before  abandonment*. 

t  P«^iu  T.  Scott,  a  Tftoat.  369. 
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-.Upon  a  hostile  embargo  in  a  foreign  port^  the  ship-owner, 
vbo  had  separately  insured  ship  and  freight,  abandoned 
them  to  the  respective  underwriters  at  the  same  time ;  the 
abandonment  was  accepted  by  the  underwriters ;  afterwards 
the  embargo  was  takeo  off,  and  the  ship  completed  her  voy« 
age  and  earned  freight.  The  freight  having  been  paid  by  the 
freighters  to  the  underwriters  on  the  ship,  the  ship-owner, 
the  assured,  brought  an  action  against  one  of  the  underwri^ 
ters  on  freight,  claiming  as  for  a  total  loss ;  it  was  holden, 
that  the  assured  could  not  recover,  the  freight' having  been 
in  fact  earned;  or  supposing  it  to  have  been  in  any  other 
sense  lost  to  the  assured,  by  the  abandonment  of  the.sKip  to 
the  underwi^iters  thereon,  it  was  so  lost,  not  by  any  peril  in- 
sured against,  but  by  the  voluntary  act  of  the  assured  in  mak^ 
ing  such  abandonment,  with  which,  and  the  consequences 
thereof,  the  underwriters  on  freight  had  not  any  concern. 

Policy  on  fruit  from  Cadiz  to  London,  with  the  usual 
memorandum^.  In  the  course  of  the  voyage  the  fruit  was 
so  much  damaged  by  sea-water  that  it  became  rotten  and 
a4:unk,  and  on  the  ship's  arrival  at  an  intermediate  port,  into 
which  she  was  driven,  the  government  of  the  place  prohi- 
bited the  landing  of  the  cargo.  The  ship  also,  being  too 
much  da,maged  to  proceed  on  her  voyage,  was  sold,  and  the 
cargo  necessarily  thrown  overboard.  It  was  holden,  on  a 
case  reserved,  that  the  assured  were  entitled  to  recover  for  a 
total  loss ;  and  Chambre  J.  said  "  the  ship -is  expressed  to 
have  been  so  much  damaged  that  she  could  not  proceed, 
but  was  sold  ;  now  this  must  certainly  have  made  a  com- 
plete end  of  the  voyage.  We  do  not  construe  special  cases 
so  strictly  as  we  do  special  verdicts;  on  the  wnole,  there- 
fore, it  seems  to  be  that  the  loss  was  total,  and  though  the 
cargo  might  be  said  to  exist  in  specie,  yet  in  value  it  did 
not  exist  at  all.  If  that  be  so,  the  inference  of  law  is  plain. 
What  is  it  against  which  the  underwriters  protect  them- 
selves by  the  memorandum  ?  Against  partial  damage. 
For  what  reason  ?  Because,  as  the  commodities  enumerated 
are  perishable  in  their  nature,  it  might  be  impossible  to  as- 
certain, with  exactness,  what  part  of  the  loss  arose  from 
the  nature  of  the  commodity,  and  what  from  sea  doniage. 
If  ever  there  was  a  case  of  total  loss,  it  certainly  is  the  pre- 
sent." 

After  satisfaction  made  as  to  the  goods  themselves^  if 
restored  in  specie,  or  compensation  made  for  them,  the  as- 

» 

f  .M*Ciirth]r  V.  Abel,  5  East,  388.  h  Randall  v.  Cockraii,  i  Vcs.  98. 

1;  Dysou  V.  Houcroft,  3  Bos.  (k  Pul. 
474. 
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sured  stands  as  a  trustee  for  the  insufsr^  in  pvoporiion  for 
what  he  has  paid.  • 

A  ship-owner  having  chartered  his  ship  to  J.  8.'  insured 
the  ship  and  freight  with  different  sets  of  underwriters. 
Having  notice  of  an  embargo  laid  on  the  ship  in  a  foreign 
porty  be  abandoned  the  ship  and  freight  to  the  respective  un- 
derwriters, and  received  the  whole  amount  of  their  sub- 
scriptions as  for  a  total  loss ;  first  undertaking,  by  a  memo- 
randum on  the  ship  policy,  to  assign  to  the  underwriters 
thereon  his  interest  in  the  ship,  and  to  account  to  them  for 
it ;  and  afterwards  undertaking^,  by  a  simihr  memorandum 
on  the  freight  policy,  to  assign  to  the  underwriters  on 
freight  all  right  of  recovery,  compensation,  kc.  The  ship 
having  been  afterwards  liberated,  returned  home,  and  earned 
freight,  which  was  received  by  the  assured ;  it  was  boldeo, 
that  iioweveT  the  question  of  priority  as  to  the  title  to  the 
freight  might  have  been,  as  between  the  different  sets  of 
underwriters  litigating  out  of  the  same  fund,  and  however 
the  weight  qf  argument  might  preponderate  in  fHvour  of  the 
underwriters  on  the  ship (39) » yet  that  the  assured,  who  had 
received  the  freight,  was  at  all  events  liable  on  his  express 
undertaking  to  pay  it  over  to  the  underwriters  on  freight. 
But  in  a  subseauent  case^,  which  arose  on  the  same  embar** 
go,  it  was  holden,  that  although  the  underwriter  on  freight 
was  entitled  to  recover  the  freight  received  l^  the  assured, 
yet  the  assured  might  deduct  out  of  it  the  following  ex« 
panses :  1.  The  expenses  of  ship  and  crew  in  the  foreign 
port,  including  port  charges,  (besides  the  expenses  of  ship* 
ping  the  cargo,  which  exclusively  belonged  to  the  under- 
writers on  freight).  S.  Insurance  thereon,  3^  Wages  and 
provisions  of  crew  from  their  liberatioD  in  the  foreign  port 
till  their  discharge  here.  4»  Wages  (provisions  were  sup- 
plied by  the  foreign  government)  to  the  crew  during  their 
detention.    But  it  was  further  holden,  that  the  assured  was 

i  ThompsoQ  ▼.  Rowcroft,  4  East  R.      k  Skatf  r.  GladttSM,  7  SmI,  94« 
J4.     See  also  Leatliam  v.  Terry, 
3  Bos.  &  Pul.  479. 

'■■     ■      ■■■■■  ■        ■■  — .fc— I  I       .^1^— »»—■—— ■^■^i^^^i^— A— 1^ 

.( 
(32)  See  Sbarp  v.  Gladstone,  7  Esst,  30.  where  Lord  Ellenbo* 
rough  C.  J.  observed,  that  as  to  the  general  question,  whether  an 
abandonment  could  be  made  to  the  nnderwriters  on  freight  after  an 
'alVandonnieiit  to  the  undenvriters  on  ship,  he  desired  to  be  nnder- 
8tood  as  (ri vi  ii^fio  opinion.  He  observed  also,  that  upon  this  qoes^ 
tton  there  uiiglu  be  a  distinction  between  the  case  of  mtiUiHerci  and 
iIk!  Cane  of  a  sec/dng  ship. 
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imt  entitled  to  deduct  out  of  such  freight :  L  Charges  paid 
at  the  port  of  discharge  oa  ship  and  cargo.  2.  Insurance  oq 
ship.  3.  Diminution  in  value  of  ship  and  tackle  by  wear 
ana  tear  on  the  voyage  home. 

In  case  of  a  total  toss,  where  the  policy  is  a  valued  policy, 
the  value  inserted  in  the  policy  must  be  paid  by  the  under- 
writer. 

Goods  protected  by  a  valued  policy,  being  captured,  are 
condemned  as  lawful  prize,  the  captors  paying  freight  The 
assured  may  recover  as  for  a  total  loss^ 

Where  the  subject  matter  of  the  insurance  is  at  first  of 
the  value  mentioned  in  the  policy,  and  there  is  not  any  im- 
putation of  fraud,  the  underwriter  will  be  bound,  in  case  of 
a  loss,  by  the  valuation  in  the  policy,  although  the  loss  bap* 
pens  at  the  latter  end  of  the  voyage,  at  which  time  the  pro- 
perty insured  is  considerably  diminished  in  value:  as  where 
an  insurance  was  made  on  a  ship",  stores,  and  provisions,  va^ 
lued  at  and  for  a  certain  voyage,  and  the  ship  foundered  on 
her  arrival  at  the  port  of  discharge ;  it  was  holden,  tbdt  the 
loss  being  total,  and  no  fraud,  the  underwriter  was  liable  to 
pay  the  value  inserted  in  the  policy,  although  it  appeared 
that  provisions  to  the  amount  of  half  that  value  had  been 
expended  (33). 

In  an  action  upon  a  valued  policy,  the  defendant  paid  into 
court  90/.  per  cent.  It  was  contended,  that  as  the  contract 
admitted  the  value,  and  as  the  payment  of  monev  into  court 
admitted  the  contract,  the  defendant  had  made  an  admis- 
sion, which  furnished  at  least  a  primi  facie  case  for  the 
plaintiff,  of  a  total  loss  to  the  amount  insured,  and  that  it 
wa&iacvmbent  on  the  defendant  to  shew  that  the  loss  was 
ksa  than  the  whole  value  in  the  policy.  But  the  court 
were  unanimous,  that  the  defendants  rule  was  merely  an 
admission  that  a  loss  of  SOL  per  cent  had  been  sustained 
and  no  more". 

Where  there  is  not  any  valuation  in  the  policy,  the  prime 
cost,  or  invoice  price,  together  with  all  charges  until  the 
goods  are  put  on  board,  and  the  premium  of  iusurance,  will' 

1  Murak«nv,flii1wr,aOim^.  K.P.C.    n  Rudcer  t.  Palsgrave,  i  Trant.  K. 

69.  419* 

nSbawe  t.  Fel|0o, a £ait,  109. 


(33)  f*  Valaatioa  at  the  sum  insured  is  no  estoppel  in  c^^  of  a 
totttl  loss/*  Per  Lee  C.  J.  in  Erasmus  v*  Bauk,  M.  ^1  O.  9.  and 
Siuith  V,  Flesoey,  Dec.  13, 1747. 

b2 
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be  the  foundation  upon  which  the  loss  shall  be  computed. 
If  part  of  a  cargo,  capable  of  distinct  valuation,  be  lost,  the 
value  of  such  part  must  be  p«id. 


VI.  Of  partial  Losses. 

A  partial  loss  upon  a  ship  or  goods®,  is  such  a  proportion 
of  the  prime  cost  as  is  equal  to  the  diminution  in  value  oc- 
casioned by  the  damage. 

In  the  case  of  a  partial  loss',  although  the  policy  be  a  va- 
lued, policy,  yet  the  computation  must  be  by  the  real  inter- 
est of  the  assured  on  board,  and  not  by  the  value  in  the  po- 
licy ;  that  is,  the  policy,  notwithstanding  the  valuation, 
must  be  considered  as  an  open  policy. 

In  the  case  of  a  partial  loss  upon  goods,  by  sea  damage^ 
the  rule  is,  that  the  underwriter  is  not  to  be  subjected  to  the 
fluctuation  of  the  market^,  and  that  he  is  not  liable  for  any 
loss  which  may  be  the  consequence  of  the  duties  or  charges 
to  be  paid  after  the  arrival  of  the  commodity  at  the  place  of 
its  destination.  Hence,  in  computing  the  average  in  a  case 
of  this  kind,  the  difference  between  the  respective  gross 
proceeds  (34)  of  the  damaged  goods,  and  of  the  goods  if 
they  bad  arrived  sound  at  the  port  of  delivery,  must  first  be 
ascertained.  Then,  whatever  aliquot  part  of  the  gross  pro* 
ceeds  of  the  sound  commodity  at  the  port  of  delivery  such 
ditference  constitutes,  the  same  aliquot  part  of  the  original 
value  will  be  the  sum  for  which  the  underwriter  will  be  lia- 
ble: e,s:.  Suppose  a  hogshead  of  sugar  is  insured  on  a  voy- 
age from  London  toUamburgh :  the  original  value  is  30/.; 
being  deteriorated  by  sea  damage,  the  gross  proceeds  at 
Hamburgh  amount  to  40/.  whereas,  if  the  sugar  had  not 
been  damaged,  the  gross  procee<ls  would  have  amounted  to 
50/.  The  diflerence  is  10/.  or  one  fifth  part  of  50/.  The 
sum  then  which  the  underwriter  must  pay,  will  be  one-fifth 

o  Marsh.  535.  q  Ijcwis  ?.  R acker,  2  Burr.  II67. 

p  Le  Cras  w.  Hughes,  Marsh.  541. 


(34)  It  was  solemnly  determined  in  Johnson. v.  Sheddon,  S  East, 
581.  recognised  in  Hurry  v.  Royal  Ex.  Ass.  3  Bos*  &  Put.  308. 
that  the  gross  proceeds,  and  npt  the  net  proceeds  must  be  taken  us 
the  basis  of  the  calculation. 
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of  30^  the  original  value,  or  6/.  In  cases  where  the  sums 
are  mpre  complicated  than  in  the  preceding  instance^  the 
calculation  may  be  made  as  follows :  as  the  gross  proceeds 
of  the  sound  :  the  gross  proceeds  of  the  damaged 
:  :  the  original  value  :  a  fourth  quantity,  which 
being  found  by  tb^  rule  of  three,  must  be  subtracted  from 
the  prime  cost,  and  the  difference  will  be  the  average  loss, 
or  sum  for  which  the  underwriter  is  chargeable. 

The  proportion  of  loss  is  calculated  through  the  same  me- 
dium (that  is,  by  comparing  the  selling  price  df  the  sound 
commodity  with  the  damaged  part  of  the  same  commodity 
at  the  port  of  delivery)  whether  the  policy  be  valued'  or 
open*.  But  the  proportion  of  loss,  when  ascertained,  is 
applied  to  different  standards  of  value.  For  the  original 
value  in  the  case  of  a  valued  policy  is  the  valuation  in  the 
policy ;  but  in  the  case  of  an  open  policy,  the  original 
value  is  the  invoice  price  at  the  port  of  delivery,  including 
premiums  of  insurance  and  commission. 


VII.    Of  Adjustment. 

The  adjustment  of  a  loss  is  the  settling  and  ascertaining 
the  amount  of  the  indemnity  which  the  assured^  after  all 
allowances  and  deductions  are  made,  is  entitled  to  receive 
under  the  policy,  and  fixing  the  proportion  which  each  un- 
derwriter is  liable  to  pay. 

An  adjustment  being[  endorsed  on  the  policy,  and  signed 
by  the  underwriter,  with  a  promise  to  pay  in  a  given  time, 
is  to  be  considered  as  a  note  of  hand",  but  it  does  not  require 
a  stamp'.  If  the  underwriter  refuses  to  pay,  the  assured 
may  declare  on  the  policy,  and  give  the  adjustment  in  evi- 
dence (proving  the  signature)  as  an  admission  of  all  the  facts« 
necessary  to  be  proved.  It  is  not  necessary,  although  usual 
at  this  day,  to  declare  specially  on  the  adjustment^  The* 
adjustment  is  only  primafacie^  and  not  conclusive,  evidence 
against  the  underwriter. 

Hence  where  the  witness*,  who  proved  the  adjustment; 

r  Leww  ▼.  Rocker,  9  Burr.  1167.  son,   London  Sitting*  after  M.  T. 

■  Usber  t.  Noble,  12  East,  639.  41  G.  3.  MSS. 

t  Marsh.  539.  y  Per    Kenyon    C.   J.  in  Rodger^  v. 

u  Hog  r.Oonldiiey,  BeaWes,  310.  Lee  Maylor,  Park,  lis. 

X  Per  Kenyon  C.  J.  in  Wiebe  v.  Simp-    a  De  Garron  ▼.  Galbraitb,  Park,  11 8. 
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awort  that  toon  kfUr  tht  underwriter!  h»d  licncd  it,  doubts 
STOK  in  tbeir  iniDds  as  to  the  booeaty  of  tu  trantaction, 
Lord  Kenyon  C.  J.  was  of  opinioa,  that  id  such  case  the 
plaintiff  ihould  produce  other  evidence,  and  that  ihutting 
the  door  against  inquiry,after  an  ndjustmcDt,  would  be  put* 
tiog  a  stop  to  can.lour  and  fair  dealing  amoncat  the  under- 
writers. The  court  afterwards,  on  a  motion  for  a  new  trial 
concurred  in  opinion  with  the  chief  justice. 

Case  upon  a  policy  of  insurance  upon  the  ship  Valiant^ 
and  gooat,  "from  London  to  Leghorn  and  N'aples,  or 
Naples  and  LeEhurn,botb  or  eitber,with  permission  to  join 
cooToy  in  tlie  Channel  and  to  call  at  Gibraliar. "  The  plain- 
tiff declared  for  a  total  loss  by  perils  of  the  sea.  A  broker, 
called  on  the  part  of  the  plaintiff,  said,  that  he  had  eH'ected 
the  policy,  and  that  it  haa  been  subscribed  by  one  M'Clery, 
»a  the  defendant's  agent.  That  after  the  loss  there  wag  la'id 
before  the  agent  a  translation  of  all  the  papers  which  had 
cooie  to  bis  (the  broker's)  hands,  and  that  tlie  agent  might 
have  examined  tbem  if  he  pleased,  and  thitt  he  signed  the 
adjustment.  It  was  then  proposed  to  call  M'Clery,  hut 
Erskine  objected  to  it  on  the  ground  that  he  was  an  inter- 
ested witness.  Kenyon  C.  J.  over-ruled  the  objection,  ob- 
serving,  that  however  bis  concern  in  the  transaction  might 
operateon  his  feelings  and  affect  hiscredit,  he  rlid  not  think 
be  had  such  an  interest  as  to  render  him  incompetent. 
M'Clery  was  then  cnlletl,  who  said,  that  be  read  the  prolest 
in  a  cursory  manner.and  that,  when  he  came  to  tlie  average, 
observing  the  accounts  lo  be  correct,  and  not  then  knowing 
what  he  had  learned  afterwards,  viz.  that  some  vitriol  had 
been  stowed  in  an  improper  part  of  the  ship,  he  signed  the 
adjustment. — Kenyon  C.  J.  "  When  I  first  came  into  this 
oourt,!  was  told  tbatnn  adjustment  was  conclusive  evidence 
against  a  defendant.  My  mind  revolted  at  this  proposition, 
and  I  then  went  lo  the  extent,  and  perhaps  1  have  gone  far 
mough,  of  saying,  that  if  there  had  been  any  fraud  practised, 
or  if  there  had  been  any  misconception  of  the  law  or  fact 
upon  which  the  adjustment  bad  been  mwle,  the  underwriter 
should  not  be  absolutely  concluded  by  it;  but  can  1  say  in 
this  case,  that  a  merchant  of  the  city  of  London,  when  pa- 
pers were  laid  before  him,  and  he  had  an  opportunity  of  ex- 
amining tbem,  signed  the  adjustment  incoiuiderauiy  f' 
Verdict  for  the  plaintiff, — N,  The  defendant  was  not  pre- 
pared lo  prove,  tiiat  the  vitriol  bad  been  improperly  stowed. 
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See  CbristiaQ  t.  Combe,  9  Esp.  N.  P.  C.  489.  to  the  nme 
effect 

» 

Since  these  decisiont,  a  etme  bafi  occurred,  viz.  Herbert  v.. 
Champion,  1  Camp.  N.  P.  C.  134^  in  which  Lord  Ellen- 
borougb  has  expressed  a  clear  opinion,  tbat  an  adjustment 
18  merely  an'  admission  on  the  supposition  of  the  truth  of 
certain  facts  stated,  that  the  assured  are  entitled  to  recover; 
and  although  it  is  incumbent  on  an  underwriter,  who  has 
once  admitted  his  luibility  by  an  adjustment,  to  make  out  a 
strong  case,  yet,  until  actual  payment  of  the  money,  he  may 
avail  bimaelf  of  any  defence,  which  either  the  facts  .^  the 
law  of  the  case  will  furnish. 

• 

In  Shepberd  r.  Chcwter,  1  Camp,  N.  P.  C.  S74.  it  was 
hoUen  that  an  adjustment  was  not  binding,  although  the 
underwriter,  at  the  time  of  aiming  it,  had  an  opportunity 
of  becoming  acquainted  with  the  history  of  the  voyage,.and 
the  circumstances  attending  the  loss,  his  attention  not  hav- 
ing been  drawn  to  the  fact  which  discharged  his  liability  to 
the  assured;  Lord  I^llenborough  C.  J.  observing,  that  the 
adjustment  waa  primA  facie  evidence  against  the  defendant, 
but  it  certainly  did  not  bind  him,  unless  there  was  a  fuB 
disclosure  of  the  circumstances  of  the  case  ;  unless  they  were 
all  blazoned  to  JUm  as  they  really  existed.  But  see  Mr, 
Campbell's  I9ete  on  this  case,  in  which  he  has  shewn,  that, 
upon  principles  of  law,  a  mere  adjustment  is  not  in  any 
case,  or  under  any  circumstances,  conclusive,  and  that  the 
utmost  effect  which  can  be  given  to  it,  is  to  transfer  the  bur- 
then of  proof  iVom  the  assured  to  the  underwriters.  The 
doctrine  laid  down  by  Lord  EUenbofough,  in  Herbert  v. 
Champion,  certainly  supports  the  argument  ofMr.  Campbe(|: 
but  the  expressions  used  by  his  lordship  in  Shepherd  r. 
Cbewter,8^m  to  re-establish  the  opinion  delivered  by  Lord 
Kenyon  in  VoUer  v.  Griffiths,  and  Christian  v.  Combe,  it 
is  to  be  lamented  that  en  a  subject  of  so  much  importance, 
hitherto,  there  has  not  been  one  solemn  decision,  and  that 
the  law  relating  to  the  operation  and  effect  of  an  adjustment, 
is  stfll  to  be  gleaned  from  the  fluctuating  opiniofisof  thrde 
PT  four  judges  sittifagat  Nisi  Prius. 


V    ,! 
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VIII.  Of  the  Remedy  hg  Action  for  Breach  of  the  Con^ 
tract  of  Insurance,  and  herein  of  the  Declara^ 
tion — Pleadings — Consolidation  Rule. 

The  usual  remedy  or  form  of  action  against  the  insurers 
Or  underwriters,  to  recover  a  loss  upon  a  policy  of  insa^ 
ranee,  is  an  action  on  the  case,  founded  upon  the  express 
special  undertaking  of  the  insurers  who  have  signed  the 
policy,  or  (as  it  is  technically  called)  a  special  assumpsit^ 
:  addinga  general  indebitatus  assunapsit  with  the  usual  money 
counts,  as  they  may  become  necessary,  in  case  the  policy 
•  should  be  considered  as  void,  and  the  assured  entitled  to 
recover  the  premium. 

The  policy  must  be  stated  in  the  declaration,  and  it  must 
be  alleged,  that  it  was  signed  or  subscribed  with  the  name 
of  the  insurei*s  against  wliom  the  action  is  broiight;  that  in 
consideration  that  the  assured  had  paid  to  the  defendant  the 
premium,  the  defendant  had  undertaken  to  indemnify  the 
assured  against  the  losses  specified  in  the  policy;  that  the 
.goods,  wares,  and  merchandizes,  were  laden  on  board  the 
ship  to  the  amount  of  £  fi.  e.  the  value  insured)  (35) ; 
and  further  it  must  be  alleged,  that  the  plaintiffs  were  in- 
terested (3S)  therein,  unless  the  insurance  be  on  a  foreigh 


'  (35)  In  an  action  on  a  policy  of  insurance  on  indigo  and  bale 
goods,  after  setting  out  the  policy,  it  was  averred  in  the  declara- 
.tioD,  that  divers  goods  we^e  loaded  gn  board,  and  that  the  policy 
'WHa  made  on  the  said  <^oods ;  on  special  demurrer,  because  it  was 
not  averred,  that  the  goods  stated  to  have  been  loaded  on  board 
were  indigo  or  bale  gDoda,  the  court  observed,  that  the  allegatioa 
in  the  declaration,  that  the  policy  was  made  on  the  goods  put  on 
bpard,  completely  answered  the  objection  taken,  since  that  could 
npt  be  true,  unless  indigo  or  bale  goods  were  loaded  on  boards 
which  it  would  be  necessary  for  the  plaintifP4o  prove  at  the  trial, 
De  Symoos  v.  Johnston,  2  Bos.  &  Pul.  N.  R.  77* 

(3^)  It  is  immaterial  to  aver  interest  at  any  day  previous  to  the 
commencement  oF  the  risk.  In  a  declaration  on  a  policy  on  freight* 
if  it  be  averred,  that  the  plaintiff  was  interested  at  the  time  of  the 
ship*s  sailing,  or  that  the  policy  was  made  on  a  certain  day,  and 
that  afterwards  on  a  subseq.uent  day  the  plaintiff  acquired  an  in- 
terest, it  will- suffice.  Per  Cur.  Rhiod  v*  AViil^iD*ony  ^  Taunt« 
t42,3. 
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ship»  in  ^hich  case  an  averment  df  interest  Is  not  necessary 
(37)«  The  declaration  then  proceeds  to  state,  that  the  pro- 
perty insured  was  lost,  and  by  what  means  it  was  lost,  so  as 
to  bring  the  case  within  some  or  one  of  the  perils  specified 
in.  the  policy,  and  thereby  intended  to  be  insured  againat; 
as  by  the  barratry  of  the  master  or  mariners,  &a 

If  the  plaintiff  should  allege  in  the  declarations  that  there 
was  a  total  loss,  and  lay  his  damages  accordingly,  evidence 
of  a  partial  loss  will  maintain  the  declaration,  and  plaintiff 
may  recover  the  amojunt  of  his  real  loss. 

The  two  insurance  companies,  namely,  the  Royal  Ex- 
change and  the  London  Assurance,  having  been  in  conse* 

c  3  Burr.  go4.  i  Bl.  R.  198. 


(37)  Whether,  in  such  case,  it  may  be  necessary  that  any  alW 
gation  as  to  the  property  of  the  ship  should  be  made  on  the  part  o^ 
the  plaintiff,  or  whether  it  be  not  incumbent  on  the  defendant  t<r 
shew  that  the  property  is  not  insurable  within  the  statute  19  G.  2. 
c.  37.  8.  1.  is  a  question  which  has  not  been  solemnly  decided.  la 
several  cases,  where  actiojis  have  been  brou'ght  on  foreign  ships, 
averments  as  to  the  property  have  been  inserted  in  the  declaraliqa» 
In  Craufurd  v.  Hunter,  8  T.  R.  15.  it  was  averred,  that  the-sbipft 
insured  were  not  belonging  to  his  Majesty,  or  any  of  hib  subjects^ 
hejore  or  ai  the  time  of  making  the  poficy,  or  at  the  time  of  the  loss^ 
In  Nantes  v.  Thompson,  2  East,  385.  the  averment  was,  **  that  the 
ship  was  not  at  the  time  of  efiecting  the  policy,  nor  of  the  bap-  ' 
peniag'of  the  loss,  nor  tUtmy  other  iime^  the  property  of  the  kiu^^ 
or  any  of  his  subjects."     In  neither  of  these  cases  was  any  ob- 
jection made  to  the  form  of  the  averments;  but  in  K'ellner  v.  Le 
Mesurier,  4  Cast,  396.  (where  an  insurance  was  made  in  £nglan<L 
on  the  ship  Princess  Louisa,  lost  or  not  tost,  "at  and  from  Lisbon 
to  Cadiz,  &c.")  the  averment  being  that  the  ship  was  not  at  the 
time  of  making' the  policy,  nor  of  the'  happening  of  the  loss,  the 
property  of  the  kino;,  or  any  of  his  subjects,  there  was  a  special  de- 
murrer, assigning  for  cause,  that  the  declaration  did  not  ^rontaiiv 
any  averment  of  interest,  and  that  it  did  not  appear  that  tbeship* 
at  the  time  of  her  deuarttng  from   Lisbon,  or  at  the  i)egiiiiung  of 
the  adventure  insured, '  was  not  the  property  of  the  king,  or;  any  of 
his  subjects.     It  was  contended,  on  the  part  of  the  pla\n|ili^.  that 
supposing  the  allegation  in  question  to  be  iiisufficient,.yet  \t  migb^ 
be  rejected  as  surplusage,  for  it  was  not  necessary, to  m^ke.any 'aTle«. 
gation  at  all  on  the  subject,  and  that  the  onus  lay.  ou  the  d^feodanlL 
to  shew,  that  the  property  was  not  insurable  in  virtue  of  the  pro- 
visions introduced  by  the  statute  19  G.  2.  c.  37.. s.  L.^   T.l^ooiirt 
being  of  9pinion  infavour  of  the  defendant,  on  another  ground  bf 
objection,  declined  the  consideration  •£  the  •qucttion  a«  to  the' 
averment. 
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queoceo^  the  ttatfiG.  1.  a  18.  inoMrp^rated  by  setreriA 
charter*  granted*  and  havings  a  oommoti  aeal  afiixed  to  all 
ibeir  coptractf,  tfae  proceeding  against  these  cotnpaniea 
tpust  be  by  action  of  debt  or  covenant 

,  If  there  has  been  a  double  insurance  (38),  then  it  will  be 

S roper  to  constdisr  against  which  of  the  underwriters  (as  the 
est  mao»  or  in  the  best  circumstances)  the  action  shall  be 
brought. 

Of  the  Pleadings. 

'  The  action  of  aisumpsit  being  that  form  of  action  which 
is  most  usually  brought  upon  policies  of  assurance,  the  de- 
fendant may  of  course  plfsad  any  plea  which  the  law  per- 
mits to  be  pleaded  to  that  action ;  but  as  the  grounds  of  de- 
fence,  which  are  most  usually  insisted  on  by  the  insurers^ 
go  to  the  disaffirmance  of  the  contract,  and  consequently 
inay  be  given  in  evidence  under  the  general  issue,  noo  as- 
sumpsit, it  rarely  I^ppens  that  any  other  jplea  is  pleaded. 
This  plea  puts  in  issue  every  material  allegation  in  the 
declaration. 

The  actions  of  debt  and  covenant  (which  are  the  only 
&nM  of  action  which  can  be  adopted  in  cases  where  the  two 
iBSurafiee  companies  are  defendants)  not  admitting  by  the 
fiiles  of  the  common  law  of  any  plea  like  non-assumpsit, 
which  will  put  in  issue  the  whole  declaration,  (for  non  t$i 
factum  only  puts  in  issue  the  due  execution  of  the  deed 
declared  on  J  it  has  been  expressly  provided  by  stat  11  G.  1. 
C.  SO.  s*  43.  **  that  in  all  actions  <^  debt  against  either  of 
the  said  corporations,  or  upon  any  policies  of  insurance 

(Sa^  DanUe  insnranoe  is,  where  there  arc  two  insurances  made 
hy  the  msm  person  on  the  same  risk,  whereby  the  assured  pre- 
poses  to  receive  the  same  sum  t^ice  for  the  same  loss,  or,  in  other 
wsfds»  a  double  satisfaction.  The  policy  of  the  law,  however,  will 
Mrnit  the  recoireiy  of  a  single  satisfaction  only.  But  although 
meinswedis  not  entitled  to  two  satisfactions,  yet  in  an  actioa 
m»oo  the  Afst  policy^  he  may  recover  the  whole  sum  insured*.' 
Whether  in  such  case  th^  first  insurers  mav  recover  a  rateable 
sitislhction  from  the  other  insurers  seems  to  be  a  vexaia  qiuBsiw^* 
See  further  on  the  subject  of  double  insurance^  Godin  v.  Londoa 
Assmwoe,  l  Burr.  489.   1  BL  R.  103. 

•  Heivlv  V.  Rcid,  i  BI.  R.  4iS. 

t  AC  fls«%y  V.  Rarf,  «U  tup.  Itoffen  v.  Davis,  ]le«wcs»  S49.  DrHt  t. 
Qilto^  stt^csUWaS  M.  P.by  Ld.  Naasflsia.  Ncg.  AMcaa  Comp.  v.  BqI1»  t 

Show.  las. 
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under  their  common  tea),  it  shall  be  lawful  for  them  to 
plead  generally^  that  they  owed  nothing  to  the  plaintiff  in 
■uch  action ;  and  in  actions  of  covenant  upon  such  j>olicie8 
to  plead  generally,  that  they  have  not  broke  the  covenants 
)n  such  policy  contained,  or  any  of  them.  And  if  issue  be 
joined  thereupon,  it  shall  be  lawful  for  the  jury,  if  they  see 
cause,  to  find  a  verdict  for  the  plaintiff,  and  to  give  such 
part  only  of  the  sum  demanded,  if  in  debt,  or  so  much  da- 
mages, if  in  covenant,  as  it  shall  appear  to  them,  upon  the 
evidence,  such  plaintiff  ought  injustice  to  have." 


Consolidation  Rule. 

In  actions  upon  a  policy  of  assurance  against  several  un- 
derwriters^, the  court,  by  consent  of  the  plaintiff,  will  make 
a  rule,  on  the  application  of  the  defendants,  which  ii^  called 
the  consolidation  rule,  for  staying  the  proceedings  in  all  the 
actions  except  one,  upon  the  defendant's  undertaking  to  be 
bound  by  the  verdict  m  that  action,  and  to  pay  the  amount 
of  their  several  subscriptions  and  costs,  in  case  a  verdict 
ahall  be  given  tlierein  for  the  plaintiff.  This' rule,  though 
attempted  before  without  success,  was  introduced  by  Lord 
Mansfield  into  general  u8e,'to  avoid  the  expense  and  delay 
arising  from  the  trial  of  a  multiplicity  of  actions  upon  the 
same  question ;  and  if  the  plaintiff  will  not  give  his  consent^ 
the  court  have  the  power  of  granting  imparlances  in  all  tlie 
actions  but  one,  till  the  plaintiff  has  an  opportunity  of  pro- 
ceeding to  trial  in  that  action.  On  the  other  hand,  if  the 
j^aiotiff  consent  to  the  rule,  the  court  will  make  the  defend- 
ants submit  to  reasonable  terms,  such  as  admitting  the  po- 
licy, producing  and  giving  copies  of  books  and  papers,  and 
undertiiking  not  to  file  a  bill  in  equity,  or  bring  a  writ  of 
error. 

The  plaintiff  having  brought  actions  against  the  defend- 
ant, and  several  other  underwriters,  upon  a  policy  of  insur- 
ance®, a  consolidation  rule  was  obtained,  by  which  it  was 
ordered  that  the  several  parties  should  be  bound  by  the  ver- 
dict to  be  given  in  a  cause  of  Aylwin  v.  Wylie.  Xfaat  cause 
having  been  tried,  and  a  verdict  found  for  the  plaintiff,  the^ 
defendant  brought  a  writ  of  error;  but,  having  omitted  to 
put  in  bail  in  error,  within  due  time,  the  plaintiff  *took  out' 
execution.  The  defendant  in  the  present  action  then 
brought  a  writ  of  enor,  and  put  in  bail,  notwithstanding 

cd.  ad. 
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which  the  plaintiff  moved  for  leave  to  sue  out  ezecutioa 
against  him.  The  court  refused  the  application^  Sir  J. 
Mansfield  observing,  that  the  form  of  the  consolidation  rule 
decided  this  motion,  which  was,  that  the  proceedings  in 
the  several  causes  should  be  stayed,  and  tnat  the  parties 
ahould  be  bound  by  the  verdict  to  be  given  in  the  cause  of 
Aylwin  v.  Wylie,  if  that  should  be  to  the  satisfaction  of 
the  judge  and  the  court.  How  then  could  the  court  say^ 
that  this  rule  deprived  the  defendants,  in  any  of  the  actions^ 
from  bringing  writs  of  error  ?  It  was  admitted  that,  in  the 
action  tried,  the  defendant  was  entitled  to  bring  a  writ  of 
error.  Then  why  should  the  other  defendants  be  pre- 
cluded ?  It  was  contended,  however,  that  as  the  defendant 
in  th^  action  tried  had  been  prevented,  by  a  blunder,  from 
rendering  his  writ  of  error  effectual,  that  blunder  should 
affect  the  other  defendants.  But  there  was  nothing  in  the 
rule  to  authorize  that  position ;  the  order  related  solely  to 
the  verdict. 


IX.  Of  the  several  Grounds  of  Defence  on  which  th€ 

Insurer  may  insist : 

1.  Illegal  Voyage  or  illegal  Commerce* 

2.  Misrepresentation. 

3.  Breach  of  Warranty, 

'  1 .  Time  of  sailing. 
9.  Safety  ofa  Ship  at  a  particular 
Express'^  Time. 

3.  To  depart  with  Convoy. 

4.  Neutral  Property. 
1.  Not  to  deviate^ 

Seaworthiness. 

4.  Re^assurance. 

5.  Wager  Policy. 


V 

Implied  <' 


1.   Illegal  Voyage,  or  illegal  Commerce. 

Ov'R  ground  of  defence  is,  that  the  voyage  insured  was 

{>rohibited  by  law,  or  that  the  goods  insured  were  intended 
or  carrying  on  an  illegal  commerce.    Ih  neither  of  these 
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cases  can  an  action  be  supported  against  the  underwriter  for 
non-performance  of  the  contract  of  insurance* 

The  circumstance  of  the  underwriter  having  been  ap- 
prized of  the  illegality  of  the  voyage  or  trade  is  wholly 
immaterial,  but,  in  order  to  render  the  insurance  illegal,  it 
is  necessary  that  the  illegality  should  exist  during  the  course 
of  the  voyage  insured.  Hence  a  policy  on  goods  pur- 
chased with  the  proceeds  of  an  illegal  cargo  is  binding'; 
and  in  like  manner  the  assured  may  recover  on  a  policy,  al- 
though the  shin  in  a  prior  voyage  had  been  guilty  of  some 
transgression  lor  which  she  was  liable  to  be  seized'. 

Trading  with  an  enemy\  without  the  king's  licence,  being 
illegal,  the  law  will  not  enforce  a  contract  of  insurance  made 
for  the  protection  of  such  trade.  But  it  is  legal  to  trade 
with  the  subjects  of  an  enemy's  country  by  the  king's 
licence^.  If  it  be  provided  in  such  licence,  that  the  party 
acting  under  it  shall  give  boQd  for  the  due  exportation  to 
the  places  proposed  of  the  goods  intended  to  be  exported 
to  such  country,  and  they  are  exported  without  such  bond 
having  been  given,  such  exportation  is  illegal,  and  the 
owners  cannot  recover  on  a  policy  to  protect  the  goods.  If 
a  licence  to  export  and  deliver  goods  to  an  enemy's  country 
be  granted  for  a  limited  time,  it  is  not  sufficient,  that  the 
gocxls  were  shipped  before  the  expiration  of  the  time,  the 
ship  not  sailing  until  after  that  time. 

Trading  to  the  East  Indies,  in  contravention  of  the  stat. 
9  &  10  W.  S.  c.  44.  (whereby  a  monopoly  is  vested  in  the 
East  India  Company),  is  illegal,  and  consequently  policies  on 
ihips  engaged  in  such  trading  are  void^ 

•  Whenever  the  crown,  for. purposes  of  state  policy  and. 
public  advantage,  licenses  a  description  of  trading  with  an 
enemy's  country,  which  would  otherwise  be  unquestionably 
illegal,  such  commerce  must  be  regarded  by  all  the  subjects 
of  the  realm  and  by  the  courts  of  law  as  legal,  with  all  the 
consequences  of  its  being  legal ;  one  of  which  consequences 
is  a  right  to  contract  with  other  subjects  of  the  country  for 
the  protection  of  such  property  in  the  course  of  its  con- 
veyance to  its  licensed  place  of  destination  though  an 
enemy's  country,  and  for  the  purpose  of  being  there  de- 
livered to  an  alien  enemy  as  consignee  or  purchaser'. 

f  JBiril  ▼.  Appl«ton,  9  T.  R.  sGn.  k  Camden  v.  Aiidenon,  6  T.  R.  7ss. 

IP  S.  C.  Affirmed  on  error  in  £xch.  Cbr.  ] 

h  PotU  V.  Bell,  S  T.  R.  548.  Bos.  &  Pul.  279- 

i  Vandyck  ▼.  Whitnore,  I  East,  475.  I  Uiparicha  ▼.  Noble,  13  East,  332, 
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A.  a  Spaniard*  by  birth*,  who  bad  been  domiciled  as  a  mer^ 
cfaant  in  England  for  several  years,  having  purchased  and. 
shipped  goods  in  a  neutral  vessel  on  account  of  «a  corre- 
spondent, a  native  of,  and  resident  in  Spain,  obtained  a 
license  from  the  British  government  for  the  vessel  to  pro- 
ceed vi^ith  her  cargo  on  a  voyage  from  an  English  port  to 
a  port  in  Spain*  A.  effected  a  policy  on  the  goods,  which 
was  in  the  usual  form,  and  stated  to  be  made  by  A.  **  as  well 
in  bis  own  name  as  in  the  name  of  any 'person  to  whom  the 
same  might  appertain."  The  vessel  rn  the  prosecution  of 
the  voyage  was  captured  by  a  French  privateer,  and  carried 
into  a  port  in  Spain,  where  the  vessel  and  cargo  were  con« 
demned.  At  the  time  of  the  capture  and  condemnation, 
France  and  Spain  were  co-belligerent  allies  at  war  with 
England.  A.  having  brought  an  action  on  the  policy, 
averring  interest  in  the  purchaser,  it  was  holden,  tnat  A. 
was  entitled  to  recover,  and  that  the  action  was  well  brought 
in  his  name  for  the  benefit  of  the  purchaser;  that  the  l<^al 
result  of  the  license  was,  that  not  only  the  plaintiff,  the  per- 
wn  licensed,  might  sue  in  respect  of  such  licensed  commerce 
in  an  English  court  of  law,  but  that  the  commerce  itself 
was  to  be  regarded  as  legalized  for  all  purposes  of  its  due 
and  effectual  prosecution.  That  for  the  purpose  of  the 
licensed  act  of  trading  (but  to  that  extent  only)  the  person 
licensed  was  to  be  considered  as  virtually  an  adopted  subject 
of  this  country,  and  bis  trading,  as  far  as  the  disabilities 
arising  out  of  a  stale  of  vntr  were  concerned,  was  British 
trading ;  that  the  plaintiff  and  the  Spanish  purchaser- of  the- 
cargo  were  actually  privy  to  the  objects  of  the  British  go* 
vemment,  and  acting  in  furtherance  thereof,  and  in  direct 
opposition  to  the  laws  and  policy  of  their  own  country, 
and  that  it  could  not  be  contended  to  be  illegal  to  insure  a 
trade  carried  on  in  contravention  of  the  laws  of  a  state  at 
war  with  us,  and  in  furtherance  of  the  policy  of  our  country 
and  its  trade,  and  which  this  trade  in  question,  sanctioned  as 
it  was  by  his  majesty'a  license,  must  be  deemed  to  have 
been. 

In  Mennett  v.  Bonbam,  and  Flindt  v.  Crockatt,  which 
were  argued  in  B.  R.  E.  T.  5^  Geo.  3,  the  authority  of  the 

{^receding  decision  appears  to  have  been  doubted.    These 
atter  caserare  to  be  reviewed  in  a  Court  of  Error. 

By  virtue  of  a  treaty  of  commerce  entered    into  be- 
tween Great  Britain  and  the  United  States  of  America 

T.  Nobk,  B.  R.  H.  5 1 0. 3.  IS  Bttt,  SS«. 
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^39),  the  citieens  of  the  UDited  Slates  may  cany  od  trade  be- 
tween the  British  territoriesin  the  East  Indies  and  the  United 
States,  in  articles  not  entirely  prohibited.  It  is  not  neces* 
saiy,  that  this  trade  should  be  a  direct  and  immediate  trade 
from  the  United  States  to  the  British  territories' ;  it  may  be 
carried  on  circuitously  through  any  country  in  Europe,  in^ 
eluding  Great  Britain.  A  natural-born  subject  of  Great 
Britain,  admitted  a  citizen  of  the  United  States  of  America^ 
either  before  or  after  the  declaration  of  American  inde- 
pendence, has  been  considered  as  a  citizen  of  the  United 
states,  within  the  meaning  of  the  above-mentioned  treaty^ 
and  as  such  entitled  to  the  commercial  privileges  thereby 

S granted.    Hence  a  policy  of  insurance,  effectra  by  or  in 
avour  of  such  adopted  citizen  of  the  United  States,  for  the 
protection  of  such  circuitous  trade,  is  Talid. 

Although  insurances  upon  gpods,  the  exportation  or  im« 
portation  of  which  is  prohibited  by  the  law  of  England,  or 
by  the  law  of  nations,  be  illegal,  yet  where  the  prohibition 
is  founded  merely  on  the  law  of  a  foreign  state,  the  insurance 
will  be  valid;  because  one  nation  never  takes  notice  of  the 
revenue  laws  of  another*. 

The  mere  circumstance  of  an  alien'  residing  in  an  enemy's 
country  will  not  invalidate  an  insurance  effected  by  him  on 
goods  to  be  delivered  at  a  neutral  or  friendly  port. 

Where  a  particular  trade  is  prohibited  by  express  statute^ 
insurances  made  for  the  protection  of  such  trade  are 
UlegaH. 

Trading  in  contravention  of  a  proclamation,  whereby  an 
embargo  is  laid  on,  in  time  of  war,  is  illegal ;  and  conse* 
quently  an  insurance  upon  such  trade,  even  when  carried 
on  by  a  neutral',  is  void. 

If  there  be  an  infirmity  in  any  part  of  an  integral  voyage, 
it  will  make  the  whole  iliegdl,  so  that  the  insured  cannot 

m  I'Vikon.t.  Marryit,  8  T.  R.  si.   Af-  p  Rromlttr  ▼.  R«eltioe,  i  Csmp.  N. 

ten«d  on  tnw  iu  tke  £xchcq.  Ch.  P.  C.  fy, 

1  Boc.  &.Ful.  430.  q  Johnttw  ▼  Sutton,  Dong:.  954. 

•  PJiVcbs  ▼.  FtetcbcT)  Douf .  «S0.  r  ]>eliiui4«  v.  Mottesx,  P«|^  iM. 

(39)  This  treaty  wss  entered  into  on  the  19th  of  I^vember,^ 
17JM»  ratified  by  the  United  States  on  the  14th  of  Aagost,  179$, 
and  by  his  Msjesty  on  the  28th  of  October  in  that  year,  and  retro^. 
spectively  contirmed  by  parliament.     See  stat.  37  Geo.  3.  c.  97* 
The  articles  of  this  treaty,  relating  to  the  sobject  now  under  con'  | 

•ideratioD,  will  be  foan^  in  a  note  to  the  report  of  Wilson  f.  Mar* 
ryat,  a  T.  R.  35.  ^ 

•I 
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recQver  upon  a  policy  on  any  part  of  it'.  If  a  party  insure 
goods  altogether  in  one  policy,  and  some  of  them  are  of  a 
nature  to  make  the  voyage  illegal,  the  whole  contract  i» 
illegal  and  void* 

A  policy  was  effected  on  goods  to  be  thereafter  specified 
to  a  certain  amount^ ;  by  the  specification  it  appeared  that 
the  goods  consisted  principally  of  hardware,  but  partly 
of  naval  stores,  the  exportation  of  which  was  prohibited^ 
under  pain  of  forfeiting  the  stores,  treble  their, value  and 
the  ship.  It  was  holden,  that  the  exportation  of  the 
stores  being  illegal,  all  contracts  for  protecting  the  stores  so 
exported  were  impliedly  avoided;  that  the  policy  was  one 
entire  contract  on  goods  to  be  thereafter  specified,  to  which 
the  underwriters  subscribed;  and  the  subsequent  speci- 
fication by  the  assured  could  not  alter  the  nature  ot  the 
contract  with  respect  to  the  underwriters,  so  as  to  sever 
that  which  was  originally  one  entire  contract. 


S.  Misrepresentation^  Concealment,  and  Suppression. 

< 

The  allegation  of .  a  falsehood''  or  misrepresentation, 
(though  by  mistake'',)  or  the  concealn>ent  and  suppression' 
of  the  truth,  as  to  a  fact  or  circumstance  material  to  the 
risk,  either  by  the  assured  or  his  agent*,  is  considered  as  a 
ft-aud  on  the  underwriter,  and  consequently  will  vacate  the 
policy  or  annul  the  contract  from  the  beginning.  Hence 
the  underwriter  may  avail  himself  of  this  ground  of  defence, 
even  where  the  loss  arises  from  a  cause  wholly  unconnected 
with  the  fact  or  circumstance  misrepresented\ 

Goods  were  insured  as  the  goods  of  a  Hamburgher,  who 
was  an  ally,  and  the  goods  were,  in  fact,  the  goods  of  a 
Frenchman,  wHo  was  an  enemy;  this  was  holden  by 
HoltC.  J.  to  be  a  frauds 

So  where  a  letter  had  been  received*,  stating  that  a  ship 
sailed  on  the  S4th  of  November,  after  which  an  insurance 

s  Admitted  by  Ld.  Kenyou  C.  J.  in  y  0e  Costa  ▼.  Scandret,  9  P.  WnM. 

Wilson  T.  Marryat,  8  T.  R.  46.  and  170.  Hodgson  ▼.  Richardson,  l  Bl. 

'  expressly  laid  down  by  the  same  R.  463.  RatcliffeT.  Shoolbred,  Park, 

learned  judfre  in  his  charge  to  the  180.  Willcsv.  Glover,  1  Bos.  &  Pall 

^  jvry,  in  Bird  ▼.  Pigou,  L^Kidou  Sit-  N.  R.  14. 

tings  after  H.  T.  40  G.  3.  B.  R.  z  Fitzherbert  v.  Mather^  1  T.R.  19. 

]MSS.  a  Per  Lee  C.  J.  in  Seaman  ▼.  Fonn^ 

t  Parkin  v.  Dick,  2  Camp.  N.  P.  C.  rean,  Str.  11 83. 

991.  11  East,  509.  S.  C.  b  Skin.  3^7. 

n  Skinn.  397.  Roberts  v.  Fonnereau,  c  Roberts  ▼.  Foonerean,  LcNi'don  Sit 

Park,  176.                  '  tings  aflirr  Trin.  17«.  Park,  176. 
X  Macdowall  v.  Fraser,  Doug.  s6o. 
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was  made^  and  the  agent  of  the  assured  told  the  insurer, 
tbat  the  ship  sailed  tb^  latter  end  of  December;  this  was 
bolden  by  Lee  C.  J.  to  be  a  fraud. 

So  where  a  ship  was  insured  in  London,  on  the  SOth  of 
January^  on  a  Toyage  from  New  York  to  Philadelphia,  and 
the  broker  represented  the  ship  to  be  safe  in  the  Delaware, 
on  the  11th  of  December,  wnereas  in  fact  it  was  lost  \ti 
that  river  on  the  9th  of  December ;  it  was  bolden,  that  as 
the  representation  was  faltfe  in  point  of  fact,  and  as  it  re^ 
lated  to  a  material  circumstmce,  namely,  the  safety  of  the 
ship  at  a  certain  time,  the  contract  was  annulled;  and  aU 
though  it  appeared  that  the  assured,  at  the  time,  lielieved 
the  representation  to  be  true,  yet  the  court  were  of  opinioa 
that  this  did  not  vary  the  case ;  for  it  was  incumbent  on  the 
assured  to  make  a  fair  and  true  representation,  and  if  be 
represented  material  facts  to  the  underwriter.  Without 
knowing  the  truth,  he  took  the  risk  on  himself  (40). 

The  same  rule  holds",  where  the  misrepresentation  is 

4'  Mwdtfwall  ▼.  Fraser,  Dong.  960.    e  Fitsbcrbert  r,  Mather,  1  T.  R.  12. 
SecalM  SUwart  ▼.  Danlop,  4  Bro. 
F*  C.  4S3.  TomUn'p  ed. 


(40)  It  was  said  by  Lord  Mansfield,  in  Barber  v.  Fletcher, 
Dong!.  ^66.  that  it  had  been  determined,  id  a  variety  of  cases*, 
that  a  representation  to  the  first  underwriter  extended  to  the  otfaersb 
**  By  an  6zten9ioD  of  an  eqni table  relief,  in  cases  of  fraud*^  it  a 
man  is  a  knave  with  respect  to  the  first  underwriter,  and  makes  a 
false  representation  to  him  in  a  point  that  is  material,  as  where, 
having  notice  of  a  ship  beine  los^  he  says  she  was  safe,  that  shaft 
affect  the  policy  with  regard  to  all  the  subsequent  underwriters 
who  are  presumed  to  follow  the  first."  Fer  Lord  Mansfield  C«  J* 
in  Pawson  v.  Watson,  Cowp.  789.  Agreeably  to  this  doctrine^ 
the  Court  of  King's  Bench,  in  a  recetit  case  of  Marsden  v.  Reid, 
9  East,  579-  intimated  an  ophiion,  that  where  it  appears  that  a  ma- 
teriai  fact  has  been  refuresented  to  the  first  underwriter,  to  induce 
him  to  subscribe  the  policy,  it  shall  be  taken  to  be  made  to  all  the 
rest  witlaout  the  necessity  of  repeating  it  to  eachft  A  represen** 
tation  made  by  aq  insurance  broker,  when  the  iiames  of  the  un- 
derwriters are  put  upon  a  slip,  is  binding  on  the  assured,  un]es9 
there  is  evidence  of  its  being  altered  or  withdrawn  between  that 
time  and  the  execution  of  the  policy.  Edwards  v.  Footnerji. 
1  Camp.  N.  P,  C.  530. 

*  Q.  if  tbere  be  any  in  the  printed  books  ? 

t  But  a  repretentatioa  midk  to  any  underwriter^  except  the  fiitt,  ii  not  t* 
be  considered  ai  made  to  inbte^nent  underwriter!.  Bell  ▼.  Carstair^  sCamp. 
a,  P.  C.  54a. 

yoh.  II.  9 


mu    '  INSURANCE. 

m 

ma4^.hy^I^^  proper  ageot  of  the  assured,  aitboughthe  ^ 
aured  l>e  not  guilty  of  any  improper  conduct;  for  tlbe  act  of 
Reagent  binds  the  principal,  and  it  will  be  presumed,  that 
the  principal  knows  whatever  the  agent  knows. 

In  a  case  where  the  word  expected  was  used,  as  that  the 
vessel  insured  was  expected  to  set  sail  at  such  a  time,  this 
was  holden  not  to  amount  to  a  representation^ 

A  representation,  as  it  does  not  form  any  part  of  the 
written  policy,  requires  only  to  be  substantially  performed. 
It  is  distinguishable  in  this  respect  from  a  warranty,  which 
being  part  of  the  policy,  must  be  strictly  performed. 

A  merchant  having  received  intelligence*  that  a  ship  de- 
scribed like  bis  was  taken,  insured  her,  without  giving  any 
information  to  the  insurers  of  what  he  had  heard;  it  was 
liolden,  that  the  conceaUnent  was  a  fraud  on  the  under* 

writers. 

So  where  in  an  action  on  a  policy  of  insurance  of  a  ship 
on  a  voyage  from  Lisbon  to  London^,  it  appeared  that  the 
plaintiff .  had,  on  the  S4th  of  November,  received  infor« 
mation  of  the  ship  having  sailed  on  the  8th ;  it  appeared 
also,  that  another  vessel,  which  had  sailed  at  the  same  time 
with  the  ship  insured,  had  arrived  in  safety;  after  which, 
viz.  on  the  9d  of  December,  the  plaintiff  had  effected  the 
insurance  in  question,  without  making  any  disclosure  to  the 
underwriter;  it  was  holden,  that  there  was  a  concealment 
of  circumstances  sufficient  to  avoid  the  policy. 

In  an  action  on  a  policy  of  insurance^  on  goods  on  board 
the  ship  W.  from  Berderygge  to  London,  it  appeared  that 
the  shippers,  on  the  30th  of  November,  1809,  wrote  to  the 
plaintiffs,  who  were  the  consignees,  in  these  words,  **  I 
think  the  captain  will  sail  to-morrow ;  but  should  he  not  be 
arrived  in  your  port,  you  will  be  so  kind  as  to  make  the  in- 
surance as  low  as  you  possibly  can,  for  my  account."  This 
letter  having  been  received  by  the  plaintiffs  on  the  ISth  of 
December,  they  effected  a  policy  on  the  next  day,  without 
communicating  the  letter  to  the  underwriters.  It  was  also 
proved,  that  it  was  not  the  custom  for  ships  to  saiMVom 
Berderygge  to  London  without  a  fair  wind;  that,  the 
voyage  was  often  performed  in  four  or  five  days,  and  wbea 
the  weather  was  not  very  favourable,  in  about  ten  days. 
The  ship  W.  did  not  in  &ct  sail  until  the  24th  of  December. 

f  Barber  ▼.  Flctcber,  Dou^p.  305.  h  M< Andrew  v«  Bell,  l  Esp.  N«  P.  C. 

f  Pe  Costs  T.  Scaodret,  s  F.  VTms.       373. 

170.  i  Willes  T.  GloYcr,  i  Bof..  &  ^..N. 

R.  14.  , 
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The  jury  found  a  verdict  for  the  plainifflb.  On  a  motionr 
for  a  new  trial,  it  was  contended,  that  as  the  ship  did  hot 
sail  until  ten  days  after  the  {Policy  was  effected,  the  risk  was 
in  ho  respect  varied  by  the  concealment  of  the  letter ;  that 
unless  the  circumstance  concealed  would  vary  the  amount 
of  the  premium,  the  concealment  would  not  vitiate  ihd 
policy ;  that  the  expectation  of  the  shipper  in  this  casOi 
whiclL  was  not  realized  by  the  sailing  of  the  ship  at  the 
expected  time,  was  not  material,  and  therefore  need  not 
be  communicated  to  the  underwriters.  But  Sir  J.  Mans* 
£eld  C.  J»  conceived  that  the  letter  was  material  to  be  com- 
municated to  the  underwriters,  in  order  that  they  might 
have  an  opportunity  of  exercising  their  judgment  in  settling 
the,  premium.  Had  it  not  been  for  the  opinion  of  the  jury^ 
he  should  not  .have  entertained  the  least  doubt  upon  the 
subject.  But  though  great  respect  was  due  to  their  opi- 
nion, still  he  thought  their  judgment  bad  been  too  hastily 
formed,  and  that  the  case  ought  to  be  reconsidered  '(41)* 

"  The  reason  of  the  rule  which  obliges  the  party  to  dis- 
close*^,  is  to  prevent  fraud,  and  encourage  good  faith;  it  is 
adapted  to  such  facts  as  vary  the  nature  of  the  contract, 
which  one  privately  knows,  and  the  other  is  ignorant  of^ 
and  has  no  reason  to  suspect'*  The  question,  tnerefore,  in 
cases  of  this  kind  is,  "  Whether  there  were,  under  all  the 
circumstances,  at  the  time  the  policy  was  underwritten,  a 
fsLiT  statement  or  a  concealment,  fraudulent,  if  designed,  or, 
though  not  designed,  vaiying  materially  the  object  of  the 
policy,  and  changing  the  risk  understood  to  be  run  ?" 

'  Information  respecting  the  subject  matter  of  warranty, 
either  express  or  implied,  need  not  be  communicated  to 
\he  underwriter,  unless  there  be  a  specific  request  on  his 
part  for  such  information. 

Hence  in  the  case  of  Shoolbred  v.  Nutt,  Park,  S29.  a. 

k  Per  Ld.  Mausfield  C  J.  in  Carter  ▼.  Boehoiy  8  Burr.  1905.  cited  by  Ld.  SU 
leoboroagh  C.  J.  deliTeriof  judgment  in  Haywood  ▼.  Rodgen,  4  East,  S96. 


(41)  The  nature  of  this  work  will  not  permit  the  insertion  of  all 
the  cases  relsting  to  concealmeDt;  neither  is  it  necessary,  sinpe  the 
reader  will  perceive  that  they  are  cases  depeading  wholly  on  their 
own  special  circamstances.  If  he  is  desirous  of  pursuing  the  sub- 
ject, he  may  peruse  the  following  oases:  Seaman  v.  Fooereau,  Str. 
1183.  Carter  V.  Boebm,  3  Burr.  1905.  1  Bl.  R.  594.  Webster 
V.  Foster,  1  £sp.  N.  P.  C.  407*  Littledalev.  Diitoa,  I  Bes.'&Pa). 
^.  R.  151.  Freeland  v.  Qlover,  7  East,  457*  Lynch  r.  Hamil- 
ton, 3  Taunt.  37.  Bell  v.  Bel),  2  Camp.  N.  y.  C.  479* 

s  « 
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where  the  owner  had  receiTed  letters  from  his  captam  the 
day  before  he  effected  the  insurance,  stating,  that  the  ship 
had  arrived  ^t  Madeira,  but  was  very  leaky,  and  that  the 
pipes:  of  wine  had  been  half  covered  with  water,  which  let* 
ters  were  not  communicated  to  the  underwriters;  Lord 
Mansfield  told  the  jury,  "  That  there  should  be  a  represent 
tation  of  every  thing  relating  to  the  risk  which  the  under* 
writer  has  to  run,  except  it  be  covered  by  a  warranty.  It  is 
a  condition,or  implied  warranty,  in  everj^  policy,  that  theship 
is  seaworthy,  ana  therefore  there  need  be  no  representatioa 
of  that*  If  she  sail  without  being  so,  there  is  no  valid  po- 
licy. Here  the  leak  was  stopped  before  she  sailed  from 
Madeira,  and  she  sailed  in  good  condition  from  thence^ 
and  there,  is  no  occasion  to  state  the  condition  of  a  ship 
or  cargo  at  the  end  of  the  former  voyage."  Verdict  for 
plaintiff^ 

So  where  in  en  action  on  a  policy  of  insurance  upon  a 
ship  from  Trinidad  to  London^  it  appeared  that  the  as- 
sured had  received  a  letter  from  bis  captain,  informing  him 
that  he  bad  been  obliged  to  have  a  survey  on  the  ship  at 
Trinidad,  on  accofint  of  her  bad  character,  but  the  survey, 
which  accompanied  the  letter,  gave  the  ship  a  good  cha- 
racter; it  was  holden,  that  the  concealment  of  the  letter 
and  survey  from  the  underwriter,  did  not  vacate  the  policy, 
inasmuch  as  the  assured  impliedly  warranted  the  ship,  to 
be  seaworthy,  and  it  did  not  appear  that  he  had  conceal^ 
any  circumstance  relative  tathe  seaworthiness  of  the  shi{V 
or  that  at  the  time  of  effecting  the  policy  be  knew  of  auj 
fact  which  rendered  hex,  with  reference  to  the  risk,  other- 
wise than  sea-worthy* 

It  will  be.  presumed  that  the  underwriter  is  acquainted 
with  the  usage  and  circumstances  of  the  branch  of  trade  tp 
which  the  policy  relates^,  and  consequently  the  assured  is 
not  bound  to  make  a  disclosure  thereof;  as  e.  g.  upon  ati 
insurance  on  an  East  India  voyage,  the  underwriters  are 
bound  to  know  the  course  of  the  East  India  Company's 
charter-parties  and  trade,  and  that  the  ship's  destination  is 
liable  to  be  changed  after  the  policy  is  effected".  *  If  the 
usage  of  the  trade  is  general,  it  is  immaterial  for  this  pur- 
pose that  it  is  not  uniform^' 

I  Haywood  ▼.  Rodgera,  4  East,  590.        n  Grant  t.  P«xton,  l  Taunt.  463. 
ID  Tallance  v.  Dew&r,  I  Camp.  N.  P.  C.    o  See  cases  ia  note  n. 

503.    Olivier  r*  Jenuiiigs,  ib.  5<>5.  a. 

Ki3Dflton  T.  IjjHbbs,  ib.  50i{.  a. 
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S.  Breach  of  Warranty; 

ri.  Time  of  sailing, 
w  J  8.  Safety  of  Ship  at  a  particular  Time. 

^       j  3.  To  depart  with  Convoy. 
\a.  Neutral  Property. 

T^^i^^j  f  !•  Not  to  deviate. 
I^PMi  {2.  Seaworthiness. 

Another  ground  of  defence  which  inay  be  taken  by  the 
underwriteL  to  defeat  the  action,  is  the  non-compliance 
With  a  warranty,  either  express  or  implied. 

Every  warranty  incorporated  in  the  body  of  the  policy,  or 
appearing  on  the  face  of  the  instrument,  e.  g,  in  the  mar- 
gin', or  at  the  bottom  of  the  policy^  or  inserted  in  any 
print  or  writing,  which  is  by  reference  incorporated  wita 
the  policy',  must  be  strictly  and  literally  complied  with  (4d) ;  ^ 
and  m  this  respect  it  is  distinguishable  from  a  mere  repre^ 
4entation^  which,  if  it  be  substantially  fulfilled,  it  is  suf- 
jGcient 

The  most  usual  kinds  of  warranties,  inserted  in  policies, 
are,  1.  As  to  the  time  of  sailing.  2.  The  safety  of  the  ship 
at  a  particular  time.  3. 'Departing  with  convoy.  |.  That 
the  thing  insured  is  neutral  property. 

I  shall  proceed  to  consider  the  nature  of  these  warranties 
in  the  preceding  order. 

Express  Warranty.  1.  Time  of  ^aiVfng.— A  ship,  which 
was  insured  at  and  from  Jamaica  to  London,  warranted  to 
have  sailed  on  or  lefore  a  particular  day,  with  a  return  of 
premium  in  case  of  convoy*,  sailed  befoi-e  the  day  from  the 
port  of  her  lading,  with  all  her  cargo  and  clearances  on 

p  Beta  ▼.  Shipwrt,  Doaf .  1 1. 1>«  flalMl    r  Wonley  ▼.  Wood,  6  T.  R.  710.  Rout. 

IT.  Hartley,  1  T.  R.  343.  ledge  v.  Bnrrell,  1  H.  61.  954. 

^  3  T.  R.  300.  s  Bond  ▼.  Nutt,  Cowp.  601. 

(42)  ^*  A  warranty  in  a  policy  of  insurance  is  a  condition  or  a 
contingency,  and  unless  that  be  performed,  there  is  not  any  con- 
tract. It  is  perfectly  immaterial  for  what  purpose  a  warranty  is  in- 
troduced ;  but  being  inserted,  the  contract  does  not  exist,  unless  it 
be  literally  complied  with.**  Per  Lord  Manstield  C.  J.  I  T.  R. 
945|  6.  **  The  very  meaning  of  a  warranty  is  to  preclude  all  ques- 
tions, whether  it  has  been  substantially  complied  with;  it  must  be 
Kterally  so.'*    Per  Ashhurst  J.  1  T.  R.  346. 
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boards  to  \fhe  usual  place  of  rendezvous  at  another  part  of 
the  island,  in  order  to  join  the  convoy  which  then  lay 
ready,  where  she  anived  in  safety,  but  was  detained  there 
by  an  embargo  beyond  the  day.  It  was  holden,  that  al-t 
though  the  place  of  rendezvous  was  out  of  the  direct  course 
of  the  voyage,  yet,  as  the  ship,  when  she  sailed  from  the 

Sort  of  lading,  bad  not  any  view  or  object  but  to  make  the 
est  of  her  way  to  £ngland,  and  as  she  did  not  go  to  the 
place  of  rendezvous  lor  any  purpose  independent  of  the 
immediate  prosecution  of  her  voyage,  the  voyage  began 
from  the  port  of  lading,  and  consequently  the  warranty  had 
been  complied  with, 

A  French  ship  was  insured  ''at  and  from  Guadaloupe  tp 
Havire^'*  warranted  to  sail  on  or  before  a  particular  day. 
The  ship  took  in  her  compleat  lading,  and  all  her  tlear* 
ances,.at  Point-a-Pitre,  and  sailed  thence  before  the  dav  for 
Basseterre,  a  condition  having  been  inserted  in  one  of  the 
clearances,  that  the  ship  should  pass  that  way  to  take  the 
orders  of  government,  and  the  captain  also  expecting,  in 
consequence  of  a  notice  which  had  been  given  by  his  go* 
"vernor,  that  there  would  be  a  convoy  at  that  place.  It  ap- 
peared that  the  captain  had  paid  an  extra  fee  in  order  to* 
procure  his  clearances,  that  be  ti^ighttake  the  benefit  of  the 
convoy*  The  ship  arrived  at  Basseterre  two  months  before 
the  day  on  which  she  was  warranted  to  sail,  and  was  de« 
tained  there  by  the  governor  until  after  the  day.  It  was 
proved  that  Basseterre  lyas  in  the  direct  course  of  the  voy* 
age.  Under  these  circumstances,  it  ^as;  holden,  that  there 
had  been  a  bondjide  and  complete  inception  qf  the  voyage, 
on  the -day  the  ship  sailed  from  Point-a-Pitre,  and  conse- 
quently that  the  warranty  had  been  complied  with. 

A  ship  was  insured**  ''at  and  from  Surinam  and  all  or  ai^y 
of  the  West  India  islands  (except  Jamaica)  to  London,  war- 
ranted to  sail  on  or  before  the  Ist  of  August."  The  vessel 
sailed  before  the  1st  of  Aueust  from  Surina^n,  where  shf^ 
had  taken  in  her  homeward  cargo,  and  arrived  at  Tortola, 
one  of  the  West  India  islands,  on  the  4th,  to  find  the  con- 
voy, but  the  proper  convoy  having  before  that  time  sailed 
with  the  trade,  she  afterwards  took  sailing  instructions  from 
another  ship  as  convoy,  and  was  lost  in  her  voyage  home. 
The  underwriters  contended,  that  by  the  terms  of  the  po^- 
Jicy,  the  vessel  ought  to  have  sailed  from  the  last  of  the 
West  India  islands  at  which  she  meant  to  touch  on  or  be- 
fore the  1st  of  August;  and  tbait  her  sailing  from  Suriitam 

•  » 

i  TlieUaisoii  T.FeifiissoDfPoac;.  361,    n  Wright  V.  Sbiffuer,  li  EastjSlSt.  S 

•    '     €uij^.N.P.C.S47.S.C. 
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for  Tortola,  so  as  not  to  arrive  there  in  the  ordinary  course 
till  the  4th,  and,  consequently,  not  being  able  to  sail  from 
Tortola  till  afler  the  Ist,  was  a  breach  of  the  warranty,  and 
precluded  the  plaintiff  from  recovering:.  But  the  court 
were  of  opinion,  that  there  was  a  bona  fide  compliance  with 
the  terms  of  the  warranty,  according  to  the  meaning  of  the 
patties. 

2.  Safety  of  Ship  at  a  particular  Time. — Goods  were 
insured  from  the  lading  of  them',  on  board  a  certain  ship, 
*MMt  or  not  lost,"  and  at  the  bottom  of  the  policy  was 
added»  **  warranted  well  on  a  particular  day.**  It  appeared 
that  the  defendant  underwrote  the  policy  in  the  auernoon 
of  that  day,  and  that  the  ship  was  lost  about  eight  o'clock 

,  in  the  morning  of  the  same  day.  It  was  holden,  that 
the  warranty  did  not  mean  that  the  ship  was  well  at 
the  time  when  the  defendant  subscribed  the  policy,  but  at 
any  time  on  that  day,  and  consequently  that  it  had  beeii 
complied  with. 

Action  on  policy  of  insurance  against  fire  on  ship  Hero^, 
for  one  month,  on  the  terms  that  the  ship  should  be  safe 
moored  in  the  harbour  of  Portsmouth  during  the  period  for 
which  the  insurance  was  made;  the  ship  was  accidentally 
burned  within  that  time.  It  appeared  in  evidence,  that  the 
ship  was  first  moored  off  the  beach,  in  order  to  clear  bee 
bottom;  she  was  then  removed  to  Hard  way,  and  lastly  was 
moored  at  March's  wharf,  in  order  the  more  conveniently 
to  take  in  her  cargo,  but  had  never  been  taken  out  of  the 
harbour*  It  was  insisted  for  the  defendant,  that  the  re- 
moving  the  ship  from  hei*  moorings  at  one  place  to  the 
other,  was  a  discontinuance  of  the  risk ;  so  also  the  laying 
her  down  on  the  beach  to  clear  her  bottom.  But,  per  Lord 
Ellenborough  C.  J.,  "  where  a  vessel  is  only  removed  from 
one  part  of  the  harbour  to  the  other,  for  the  more  conve- 
nient purpose  of  repairs,  or  of  taking  in  her  cargo,  but  does 
not  go  beyond  the  bounds  of  the  harbouft  and  is  safely 
moored  at  the  different  parts  of  the  harbour,  when  she  is  so 
removed  according  to  the  policy,  it  is  not  such  an  act  as 
will  avoid  the  policy."     Verdict  for  plaintiff. 

3.  To  depart  with  Convoy. — The  next  species  of  warranty 
which  falls  under  consideration,  Is  a  warranty  that  the  ship 
insured  shall  sail  or  depart  with  contoy,  by  which  term  is 
to  be  iinderstood,  "a  naval  force  under  the  command  of  a 
person  appointed  by  the  government  of  the  couptry,  to 
which  the  vessel  insured  belongs.*' 

X  Blackhurtl  ▼•  Cocfcell,  3  T.  K.  360.    y  Clarke  r.  Westmore,   London  sit- 
tings, B.  R.  95  May,  h$of^  •' 
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The  form  of  expression,  as  to  this  warruty,  is  difiiVeiii 
in  different  policies;  in  some,  that  the  ship  shall  depart  wiUi 
convoy;  in  others,  that  she  shall  depart  with  convoy /or  the 
poyage.  In  substance,  however,  these  expressiona  are  the 
same ;  for  it  has  been  solemnly  decided,  that  although  tlie 
words  of  the  policy  are  merely  "to  depart  with  convoy,!' 
yet  those  words  must  be  understood  to  mean  that  the  ship 
shall  depart  with  convoy  for  the  voyage^  as  much  as  if  the 
words  **  for  the  voyage"  had  been  added*. 

If  a  ship  does  not  sail  with  the  convoy  appointed  bv  go- 
vernment, it  is  not  a  sailing  with  convoy  within  the  terma 
of  the  warranty*;  hence  the  protection  of  a  ship  of  war  ae*- 
ctdentally  bound  on  the  same  voyage,  although  discharging 
the  office  of  convoy,  is  not  a  convoy  within  the  meaning  of 
the  warranty;  but  a  convoy  appointed  by  the  admind  com-^ 
manding  in  chief  upon  a  foreign  station,  will  be  coDsidere4 
as  a  convoy  appointed  by  government^ 

It  may  be  laid  down  also,  as  a  general  rule,  that  a  war* 
Tanty  to  depart  with  convoy  is  not  complied  with,  unless 
sailing  instructions  are  obtained  before  the  ship  leaves  the 
place  of  rendezvous,  if  by  due  diligence  of  the  master  they 
ean  be  then  obtained  (43). 

When  the  policy  ia  silent  as  to  the  place  from  which  the 
vessel  is  to  depart  with  convoy,  the  usage  of  merchants  put^ 
k  construction  on  it,  and  the  warranty  must  be  understood 
to  mean,  that  the  ship  shall  sail  with  convoy  from  the  place 
of  general  rendezvous,  or  that  place  where  convoys  are  tq 
be  had:  as,  if  a  vessel  be  insured  from  London  to  the  East 

s  Per  HoU  C.  J.  and  the  greater  part  %  Hibbertr.  Pi^v,  Park,  SSQ.  Mtr«li. 

of  thecourty  iu  Jefierj  ▼.  Legtndra,        378.  ^ 

3  Vtr.  391.  after  eeyeral  arguments  b  9.  C.  See  alao  Aadley  T.  Dvff^  d  Bo^ 

on  special    verdict,    per   tot.  cor.        ic  Pal.  ill.  T 

'   Carth.  317.  ^^^y  ▼•  C^er,  Dong.  7$t. 

S.P. 


(43)  **The  value  of  a  convoy  appointed  by  goverimenti  ifi  ^ 
great  measure  arises  from  its  taking  the  ships  ander  control,  as 
well  as  under  protectioo.  But  that  control  does  not  commence 
until  sailine  instructions  have  been  obtained,  nor  can  it  be  enforced 
otherwise  tDan  by  their  means.  Indeed  the  reason  of  that  rule, 
which  requires  that  the  convoy  should  be  appointed  by  govern? 
ment,  shews  the  necessity  of  having  sailing  instructions,  slbcewith- 
put  them  the  ship  does  not  stand  m  that  relation,  or  under  thos« 
circumstances,  io  which  she  can  take  the  iiiU  benefit  of  the  govern? 
'ment  convoy."  Pef  ^Idon  C*  J.  in  Anderson  v«  Pitcher,  2  Bos* 
k  Pul.  I6fl. 


j;  wtrranted  to  depart  with  convovj  and  tlie  ship  sail 

with  eem>9y  from  the^  Downs,  it  is  a  fulfilment  of  the  war« 
ranty^  (44). 

*  It  it  not  Hecetsary^  that  the  vessel  should  in  all  tases  sail 
with'  convoy  bound  precisely  to  the  place  of  hej  destioa* 
tion'.  Whether  the  convoy  be  sufficient  must  depend  on 
the  usage  of  trade  and  the  orders  of  government;  and  it  it 
the  province  of  the  jury  to  determine^  whether,  under  the 
circumstances,  the  warranty  has  been  satisfied  (45).  * 

It  sometimes  happens*,  that  the  force  first  appointed  is  to 
atcompatiy  the  ships  only  for  a  part  of  their  voyage,  and  tO" 
be  succeeded  by  another ;  at  other  times  a  small  force  is  de« 
inched  from  the  mdin  bodv,  to  bring  them  up  to  a  partidular 
point ;  if  a  vessel  sail  under  the  protection  of  a  lorce  thu< 
appointed'  or  detached^  the  warranty  is  complied  with. 

Although  the  terms  of  this  warranty  do  not  e^cpreas  it^ 

Jet  it  is  essentially  necessary,  that  the  ship  should  not  only 
epart,  biit  also  continue  with  the  convoy  until  the  end  ot 
the  voyage,  unless  she  be  prevented  by  absolute  necessity. 

Case  on  a  policy  of  insurance  on  the  ship  Speedwell^,  froia 
London  to  Lisbon,  icarranted  to  depart  from  England  with 
cojwoy.  The  ship  sailed  frotn  London  in  December,  and 
arrived  at  Spithead,  (the  place  where  the  Lisbon  convoy  waa 
to  be  met  with)  whence  she  sailed  on  the  $5th  Decern ber, 
with  the  cotivoy.  On  9dth  December  a  dtorm  arose,  which 
separated  her  frpip  her.  convoy,  and  rendered  her  so  leaky4 
that  she  was  pbiige4.to  sail  for  Ply mouth»  where  she  arrived 
on  the  98th  December.    Having  been  refitted  and  made  a 

c  Leihu  tier's  cue,  Salk.  443.  but  Holt  s  Manning  ▼.  Giit,  Manh,  369.  And- 

C.  J.  contm.  Gordon  v.  Morley, Str.  ley  r.  DafT,  2  Bos.  k  Pol.  ill. 

1^165.  ^r  Lee  C.  ^.  li  Morrke  ▼.  BiHon,  London  Sittinn 

d  D'Eguiuo  V.  Bewicke,  9  H.  B1.  551.  after  M.  T.  sa  G.  3.  eoMm  Let  C.X 

€  Abbott,  917-  MSS. 

f  Smith  y.  Renditanw,  Pnrk,  eh.  18. 
f.  149.    BoGarayv.  Cltggfetyil^ 

*  {44)  No  convoy  ever  sails  frofn  the  port  of  LoQdoD*  Abl>oi*i 
Law  relative  to  Merchant  Ships  atid  Seamen,  3d.  ed«  p.  ^iff.  Qc- 
pational  convoys  are  appointed  by  the  admiral  on  the  Matipn  to 
sail  ffointhe  Downs  to  Portsniouth^  &c.;  but  such  coavoya  are 
never  appointed  by  the  admiralty. 

(45)  **  It  has  always  been,  undenlood^  ^t  faovuiona  Imt  a  d^ 
.partare  with  convoy  have  relation  to  the  custiOBi  of  tradke,  and  thfe 
paders  of  goverameot,  an4  ongbt  therefore  to  receive  a  lil»enil  t;oa» 
ftf action/*    Per  lieath  J.  in  Audrey  v.  Duff,  9B»k  Pol*  1  li» 
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tight  ship*  as  wassupposed,  she  sailed  again  on  IStli  FebriH 
aiy  following,  but  without  convoy.  A  few  days  after,  she 
encountered  another  violent  storm,  and  on  I9th  February,* 
ahe  was  totally  lost  near  Ireland.  Lee  C.  J*  held,  that  the 
aease  of  the  warranty  was  not  to  be  taken  literally;  that  the 
meaning  was,  not  onlv  to  depart  with  convoy,  but  to  keep' 
with  convoy  during  tjh'e*whole  voyage,  and  that  this  had  al- 
ways been  so  holden :  that  absolute  necessity  alone,  such 
as  rendered  it  impossible  to  keep  with  convoy,  could  ex- 
cuse; as  being  driven  by  a  tempest  to  some  foreign  port  or 
place  where  convoy  could  not  be  had;  but  that  was  not  the 
present  case,  the  ship  having  been  driven  into  an  English 
port  He,  therefore,  was  of  opinion,  that  this  was  not  a 
loss  withip  the  policy ;  and  accordingly  a  verdict  was  found 
for  the  defendant 

lif  a  ship  sails  with  convoy^  but  is  separated  by  stress  of 
weather,  and  does  all  in  her  power  to  rejoin  the  convoy, 
this  will  be  considered  as  a  sufficient  compliance  with  the 
warranty,  so  as  to  render  the  insurers  liable. 

The>  security  of  trade,  in  time  of  war,  has  been  considered 
as  depending  so  essentially  on  ships  sailing  with  convoy, 
that  by  a  late  statute^  (46),  (which  is  to  continue  in  force 
during  the  present  hostilities  with  France)  it  is  enacted,  l« 
*'  That  no  ship,  belonging  to  any  of  his  Majesty's  subjects 
(except  as  therein  provided  (47)»)  shall  sail  from,  any  por( 

I  Jfffery  ▼.  Legendn,  3  Uew,   890.    k  Stat.  43  G.  s.  c.  57.    See  Gohen  ▼, 
Cwth.  916.  Salk.  443.  1  Show.  99O.        Hinckley,  l  Tsont.  R.  949. 
4  Mod.  58. 


(46j  A  similar  statute  was  made  during  the  last  war*    See  atat. 
38  G.  3.  €•  76* 

(47)  The  cases  excepted  from  the  operation  of  this  act  will  be 
fettpd  10  the  6th  and  8th  sectioDs,  and  are  as  follow :  1.  Ships  not 
^muired  to  be  registered.  N.  Foreign-built  ships  in  British  ownr 
ersliip  are  not  required  to  be  registered ;  consequently,  they  fall 
within  this  exception ;  and,  where  such  ships  are  insured,  it  has  been 
lioldeo  not  to  be  necessary  to  commnnicate  to  the  underwriters,  at 
the  time  of  making  the  policy,  that  the  ship  is  foreign-built*  Long 
▼.  Duff,  9  Bos.  &  Pnl.  909.  3.  Ships  hcensed  by  the  lord  high 
admiral  to  depart  without  convoy.  N*  A  policy  on  goods  will  not 
be  affected  by  the  terms  of  the  license  pot  havine  been  complied 
with  on  the  part  of  the  ship-owner*  Edwards  ▼*  rootner,  1  Camp«r 
N*  P.  C*  538*  3*  Ships  proceeding  with  due  diligence,  from  their 
port  of  clearance  outwards,  to  join  convoy  appointed  to  sail  from 
some  other  port*    4.  Ships  boand  to  or  from  any  place  in  Ireliiod 


v.* 
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er  flkae  without  convoy.  S.  That  the  master  shall  use  his 
utmost  endeavour  to  continue  with  the  ponvoy  during  the 
wbol^  or  s6ch  part  6f  the  voyage  as  the  convoy  is^appointed 
to  protect  him,  and  not  separate  without  leave  of  the  com- 
manding officer  ;  and  a  penalty  of  1000/.,  or  in  case  the  car- 
o  be  naval  or  military  stores,  IdOO/.,  is  imposed  on  him,  if 
e  sails  without  convoy,  or  separates  therefrom  without 
leave,  subject,  however,  to  a  reduction,  by  the  court  in 
which  the  action  for  the  penalty  is  brought,  to  a  sum  not 
less  than  50/.  3.  I-n  case  of  a  departure  without  convoy, 
or  wilful  separation,  insurances  upon  ship,  goods,  freight, 
or  other  interest,  (the  property  of  the  master  or  commander, 
or  person  interested  in  ship  or  cargo,  or  being  privy  to  such 
sailing  without  convoy  or  wilful  separation,)  shall  be  void : 
DO  premium  shall  be  recovered,  and  persons  settling  losses  . 
upon  such  insurances  shall  forfeit  200/. ;  and,  further,  the 
master  is  to  give  a  bond  before  he  can  be  allowed  td  clear 
outwards,  in  the  penalty  of  the  value  of  the  ship,  to  be  for« 
feited  upon  sailing  without  convoy  or  wilful  separation. 

'  4.  Neutral  Property, --^K the  insurance  be  effected  in  time 
of  war,  and  the  party  insuring  be  the  subject  of  a  neutral 
state,  it  is  usual  for  him,  in  order  to  induce  the  underwriter  Co 
accept  a  smaller  premium,  to  warrant  that  the  subject  matter 
of  the  insurance  is  neutral  property,  which  is  usually  done  by  * 
inserting  in  the  policy  the  words  **  warranted  neutral,"  or 
"  warranted  neutral  property" ;  by  which^  is  to  be  undei^ 
stood,  that  the  thing  insured  is  neutral  property  at  the 
time  when  the  risk  commences,  not  that  it  shall  continue 
so  during  the  whole  voyage,  for  the  risk  of  future  war  i( 
undertaken  by  the  insurer  in  every  policy.  But  though  it 
js  not  nebessary,  that  a  ship,  warranted  neutral,  should  con-  - 
tinue  neutral  during  the  whole  voyage ;  because,  if  she  hi 
neutral  at  the  time  of  sailing,  the  breaking  out  of  war  on 
the  next  day  will  not  discharge  the  underwriter,  yet-  the 
ship  must  not  fojrfeit  its  neutrality  by  the  misconduct  of  the 
parties  on  board  I  hence  where^  on  an  insurance  of  a  ship  '.^ 

1  Eden  r.  PkrfciMMi,  Douj;.  73s.    Ty-       ler  J.  in  Saloneci  t.  Jolintg%  Psih*  ,, 
tonr.  Giirney,8T.  R.477.per  Bui-   •    864.  ..  .  ,j 


■  .  » 

5.  Sbips  botuid  from  one  place  io  Great  Britain  toanotb^r.  6.  Ships 
belonglag  totke  JSast  India  or  Hudson's  A^y  Company.  7*  Ships 
sailing. fom  a  foreign  port  or  place, .ui  case  there  be  Dot  any  convey 
appointedf  nov  pemont  at  such  foreign  .port  duly  a^^^rizo^  to 
appoint  convoy  %  or  to  grant  licenies  for  naiUag  without  coQivoy 


/ 


•   X*. 
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trarratited  neutral*,  it  appeared  that  the  raaater  and  cts^ 
had  broken  their  neutrality,  in  the  course  of  the  voyage  in- 
sured, by  forcibly  rescuing  the  ship,  which  had  been  seised 
and  carried  into  port  by  a  belligerent  power,  for  the  purpoM 
of  search,  it  was  holden,  that  the  assured  could  not  recover. 

That  a  warranty  of  neutrality  may  be  satisfied,  it  is  neces^* 
aary, 

1.  That  the  verael  insured  should  belong  to  the  subject 
of  a  neutral  state. 

8.  That  the  vessel  should  be  navigated,  not  only  accord* 
ing  to  the  la^  of  nations,  but  also  in  conformity  to  the  par<« 
ticular  treaties  subsiating  between  the  country  to  which  she 
belongs  aiid  the  belligerent  states  (48). 

If,  therefore,  a  state  in  amity  with  a  belligerentpower 
las,  by  treaty,  agteed  that  the  ships  of  their  subjects  shall 
only  have  that  character  when  furnished  With  certain  docu- 
ments, whoever  Warrants  a  ship  to  be  the  property  of  suth 
subject,  should  provide  himself,  at  the  time  when  the  ship 
tails,  with  those  evidences,  which  have,  by  the  country  to 
which  she  belonga,  been  agreed  to  be  the  necessary  proof  of 
that  character. 

In  an  action  oil  a  policy  upon  a  ship, warranted  Dutch 
property*,  it  ap^ared  that  the  ship  in  question  was  origin* 
ally  a  French  pnvateer  bearing  a  French  name ;  that  havin^g 
been  captured  by  the  English,  she  was  carried  into  Livier- 
|K>oI,  and  there  named  The  Three  Graces.  Amerchant  th«re 
|Hirchased  her  for  a  house  at  Amsterdam.  Having  been  in* 
iured  by  a  Dutch  naioe,  and  warranted  as  in  the  policy,  «he 
t^ent  to  sea,  was  captured  by  the  French,  and  finally  cqn* 
demned  by  the  parliament  of  Paris,  under  her  English  name, 
as  lawful  prize.  The  court  were  of  opinion,  that  the  sen- 
tence of  the  parliament  of  Paris  was  conclusive  against  the 
warranty. 

So  where  it  appeared,  that  a  ship,  warranted  American*, 

m  Gsmb  ▼•  Kemingtoii,  8  T.  R.  930.  o  Ricb  ▼.  Parker,  7  T.  R.  705.    S«* 

Q  BanlUai  r.  Lewis,  Ptrk,  3^9.  aod  Au>tlier  on  this  subject,  Bering  t. 

lfB.B«l«#f  BvHmtJ.  dtedliy  Law-  Christie,  5  East,  S98. 

rence  J.  in  PoUardv.  Bell,  8  T.  B.441. 


(48)  '*  Courts  of  admiralty  are  to  proceed  od  the  known^^en- 
twin,  or  on  the  ttisaties  between  particiilar  states ;  sach  treeties^de 
not  alter  ihejms  genHum  with  respect  to  the  rest  of  the  world,  but  as 
.between  those  particular  states  they  are  considered  as  engndftoi  on 
the/w  gentium***  Per  L4»  Kenyon  C.  J.  in  Bird  t.  Appletbn^ 
9  T.  R.  567* 
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had  not  on  board  a  passport,  ^bicb  waa'  required  1>y  .th0 
treaty  between  France  and  America ;  it  was  hoiden,  that 
the  assured  could  not  recover,  ina^jrnucb  as  tbe  warranty  had 
not  been  complied  with ;  for  that  required  that  the  ship 
should  be  entitled  to  all  the  privileges  of  the  Aa^rican  flag, 
and  in  order  to  he  entitled  to  these  privil«gep»  she  should 
have  had  a  passport  (49). 

But  it  is  not  necessary^,  in  order  to  satisfy  a  warranty  of 
neutrality,  that  the  vessel  should  be  navigated  in  conformity 
to  an  ex  parte  ordinance  made  by  oue  of  the  belligerent 
states,  and  to  which  the  neutral  state  is  not  a  party. 

A  neutral  ship  may  cariy  enemy*8  property  from  its  own 
to  the  enemy's  country,  without  being  guilty  of  a  breach  of 
neutrality^ ;  provided  that  neither  the  voyage  or  commerce 
be  of  a  hostile  description,  nor  otherwise  expressly  or  im« 
pliedly  forbidden  by  the  law  of  this  cojuntry  ;  although  sucb 
ship^  in  consequence  of  carrying  enemy's  property,  he  liable 
to  detention  or  being  carried  into  British  ports,  for  the  pur* 
pose  of  search. 

The  evidence  usually  adduced  to  falsify  this  warranty*,  or 
to  prove  a  breach  of  forfeiture  of  neutrality,  which  amounts 
ton  breach  or  forfeiture  of  the  warranty,  is  the  judgment 
or  sentence  of  a  court  of  admiralty,  or  other  court  having 
jurisdiction  in  questions  pf  prize,  by  which  the  ship  or  goods 
UMured,  and  warranted  neutral  property,  have  been  con« 
demned  as  prize. 

Since  the  judgment  of  the  House  of  Lords  in  Lothian  v, 
Henderson*,  it  may  be  assumed  as  the  settled  doctrine  of  a 
court  of  English  law,  that  all  sentences  of  foreign  courts,  of 
competent  jurisdiction  to  decide  questions  of  prize',  are  to 
be  received  here  as  conclusive  evidence  in  actions  upon  po- 
licies of  insurance,  upon  every  subject  immediately  and 

p  Msync  v.  Walter,  Pfeifc,  36s.  Pol-  ■  s  Bo«.  St  Piil.  4S9.  per  Bllenboroogk 
Urd  ▼.  BeU,  9  T.  R,  434.  Bird  ¥.  Apr  .  C.  J.  deUTerioi;  tbe  opinion  of  the 
pfcton,  8  T.  R.  56s.  Price  ▼.  Bell,  court  in  Bolton  v. Gladstoue,  &  East, 
1  East,  663.  155*  ^nd  per  Sir  J.  Mansfield  C.  J, 

^Bartoerr.  Blik«,9Bart,983.  in  Siffkaa  v.  Lee^  A  N.  R.  489» 

r  Marth.  SSS. 

(49)  Id  the  case  of  an  insurance  upon  goods,  in  a  certain  ahip, 
which  ship  is  hot  represented  as  a  neutral,  at  the  time  when  the 
iDMinince  is  effected,  altboogh  she  be. in  fact  a  neutral,  it  is  not 
neesssary  that  ebe  should  be  documented  as  such.  Dawson  r*  Atty, 
7  Bwt^  9^*    )9ee  Bell  v.  CarsUirs,  U  East,  393. 
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properly  within  the  jurisdiction  of  such  foreign  coutts^  and 
upon  which  they  have  professed  to  decide  judicially. 

Consequently,  where  such  sentences  are  given  in  eviJ 
dence,  and  it  appears  that  they  proceed  on  a  ground  whrcil 
falsifies  th&warranty  of  neutrality,  the  assured  will  tlTereby 
be  prevented  from  recovering.  In  one  case%  indeed,  where 
a  ship  was  condemned  as  lawful  prize  in  a  foreign  court  of 
admiralty,  and  it  was  not  stated  in  the  sentence  upon  wbi^t 
ground  the  condemnation  proceeded,  it  was  bolden,  that  it 
should  be  presumed*  that  it  proceeded  on  the  ground" of  tbfi 
ship  being  the  property  of  enemies,  and  that  the  sentence 
was  conclusive  evidence  to  falsify  the  warranty. 

In  Baring  ▼.  Clagett,  3  Bos.  &  PuL  201 « the  court  bems 
of  opinion,  that  the  sentence  of  condemnation  proceeded 
either  on  the  ground  of  the  ship  not  being  neutral  property^ 
or  on  the  ground  that  she  was  not  properly  documented,  s<| 
as  to  entitle  herself  to  the  privileges  of  a  neutral,  adjudged 
the  sentence  to  be  conclusive  evidence  against  a  warranty  of 
neutrality. 

Whether  the  foreign  sentence  profess  distinctly  and  di« 
tectly  to  condemn  the  ship,  on  the  ground  of  its  being  ene* 
mies  property,  or  whether  it  can  be  collected  only  from 
other  parts  of  the  proceedings,  that  such  was  the  ground 
of  decision*,  our  courts  are  e<]^ually  bound  by  the  sentence^ 
and  this  rule  holds,  although  it  appears  on  the  face  of  the 
sentence,  that  the  prize-court  arrived  at  the  conclusion 
through  the  medium  of  rules  of  evidence  and  rules  of  pre? 
sumption  established  only  by  the  particular  ordinances  of 
their  own  country,  and  not  admissible  on  general  prio? 
ciples*. 

In  short,  wherever  the  foreign  courts  adjudge  the  vessel 
to  be  good  prize,  upon  a  ground  within  their  jurisdiction^ 
and  such  ground  falsifies  the  warranty,  our  courts  will,  by 
Jthe  comity  of  nations,  which  has  always  prevailed  among 
civilized  states,  give  credit  to  and  consider  themselves  as 
bound  by  their  adjudication,  without  examining  the  rea- 
sons by  which  the  foreign  courts  have  arrived  at  their  coiv* 
elusion  (50). 

.  t  Salovcci  ▼.  Woodman,  Park,  s6t.      x  Bolton  ▼.  Gladitoiic,  g  Taoi&t.  85. 
a  Bolton  ▼.  Glndttone,  5  Eaat,  [55. 


(50)  **  A  warranty  of  neutrality  most,  1  conceive,  now  be  under- 
itood,  as  containing  in  itself  (among  other  things)  a 'stipulation 
that  the  contract  of  assurance  shall  be  void,  if  the  subject  matter 
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Hence,  as' foreign  courts  of  admiralty  may  decide  on  tfaii 
construction  of  treaties^,  if  they  expressly  acjy  udge  a  ship  to 
be  good  and  lawful  prize  for  a  breach  of  treaty,  such  sen- 
tence is  conclusive  in  our  courts  against  a  warranty  of  neur 
trality,  although,  in  the  sentence,  the  foreign  court  may 
bave  referred  to  ex  parte  ordinances^  and  drawn  inferences 
from  siich  ordinances,  in  order  to  shew  an  infraction  of 
treaty. 

The  sentence  is  equally  to  be  regarded,  as  evidence  of 
the  facts  inducing  the  condemnation,  and  upon  which  the 
condemnation  proceeds,  as  of  the  judicial  act  of  con- 
demnation. 

In  the  case  of  an  insurance  upon  ship*,  goods,  and  freight, 
all  belonging  to  nearlv  the  same  American  proprietors, 
which,  as  it  appeared  by  the  sentence,  had  been  con- 
demned on  account  of  the  common  default  of  all  the  pro- 
prietors in  their  joint  character  of  ship  owners  in  not  having 
a  regular  passport  on  board,  as  required  by  the  treaty  of 
their  own  state  with  France;  it  was  nolden,  that  the  assured 
could  not  claim  from  the  underwriter  an  indemnity  for  a 
loss  thus  occasioned  by  themselves ;  although  the  ship  was 
not  warranted  or  represented  to  be  an  American;  for  the 
ship  owner  is  bound  to  have  such  documents  as  are  required 
by  treaties  with  particular  nations  on  board,  to  eviiiee  his 
neutrality  in  respect  to  such  nations. 

.    By  the  sentence  of  a  French  court  of  admiralty*  it  ap^ 

Eared,  that  the  ship  insured,  ^*  warranted  American^^ 
d  been  condemned  as  enemy's  property,  for  want  of 
having  on  board  a  role  d'equipage^  or  list  of  the  crew,  suc£ 
as  is  required  by  a  marine  ordinance  of  France,  and  adjudged 
^y  the  court  there  to  be  requisite  within  the  meaning  of 
the  treaty  of  commerce  between  France  and  America,  it 
was  holden  to  be  conclusive  evidence  against  the  wwtwntf 
of  neutrality,  though,  in  fact,  the  ship  was  Amencan.      -  s 

•    So  where  the  sentence  states,  that  the  ship  V^s  con* 


f  Bsring  T.  Royal  Exch.  Ast.  Comp.     z  Bell  ▼.  CaraUin,  14  Eaut,  574. 
5  EMMty  99.  a  Geyer  t.  Ag^aiiar,  7  T.  R.  661 . 
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warranted  neutral  be  condemned  as  enemies*  property  ;  andr  if  >a 
Y^arranty  of  neutrality  contains  this  stipulatioq^  the  sentence  of  a 
court  of  competent  jurisdiction  condemning  a  ship  on  account  of 
its  want  of  neutrality,  is  the  proper  evidence,  according  to  every 
principle  and  rule  of  our  law,  to  determine  that  fact.'*  Per  Law- 
rence J«  in  Lothian  v.  Henderson,  3  Bos.  &  Put.  524. 
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dcinned  on  the  ground  of  ha^inff  violated  her  neutrajily^ 
and  acted  contrary  to  the  law  of  nations  find  the  faith  of 
treaties,  such  sentence  is  conclysive  eyidenice  against  the 
warrant  of  neutrality.  But  where  the  grounds  of  confis- 
cation are  stated  obscurely,  and  the  court  cannot  collect 
what  the  precise  ground  was*,  or  where  the  sentence  ad« 
judges  the  'ship  to  be  lawful  prize,  not  because  it  is  ene- 
mies' property,  but  for  reasons  which  lead  to  a  contrary 
conclusion';  or  if  it  appear,  that  the  condemnation  pro- 
ceeded solely  on  the  ground  of  the  ship  having  violated  an 
ex  parte  ordinance,  to  which  the  neutral  country  had  not 
assented* ;  in  such  cases  the  sentence,  is-  not  conclusive 
evidence  against  the  warranty  of  neutrality. 

A  vessel,  warranted  Dantzic,  was  captured  by  a  French 
privateer^  and  condemned  as  prize  by  a  French  court  of  ad- 
miralty. This  sentence  of  condemnation  was  afterwards 
reversed  hy  a  court  of  appeal,  which  court,  however,  re- 
fused to  give  the  appellants  their  costs  and  damages,  be- 
cause the  muster-roll  did  not  express  the  place  of  nativity 
of  the  crew,  which  was  required  by  French  regulations 
The  ship  was  proved  to  be  a  Dantzic  ship,  and  to  have  had 
on  boara,  at  the  time  of  the  capture,  ail  the  papers  ever 
carried  by  Dantzic  ships.  The  French  regulations  were 
not  shewn  to  have  been  within  the  knowledge  of  the  people 
of  Dantzic.  In  an  action  on  the  policy  it  was  contended, 
that  the  underwriters  were  not  liaDle,  because  the  sentence 
of  restitution  had  refused  damftges  and  costs  to  the  assured ; 
but  the  court  were  of  a  contrary  opinion.  Sir  J.  Matftfield 
observing,  that  no  question  had  ever  arisen  as  yet  with  re-  . 
spect  to  the  refusal  of  a  prize  court  to  allow  damages  aftd 
costs,  as  discharging^ the  underwriters  from  their  liability; 
and,  indeed,  it  would  be  very  strange  if  such  a  refusal  could 
diswcharge  them.  It  was  a  matter  of  mere  discretion  in  the 
court.  In  this  case  the  refusal  to  allow  them  was  founded 
on  two  private  ordinances  of  Prance,  not  shewn  to  be* 
within  the  knowledge  of  the  people  of  Dantzic,  and,  there- 
fore, the  refusal  of  the  French  court  could  afford  no  ground 
for  holding  the  underwriters  released  from  their  engagement 
to  pay.  The  C.  J.  added,  that  he  saw  no  reason  for  extend- 
ing the  doctrine  of  the  conclusiveness  of  sentences  of  courts 
of  admiralty. 

It  is  to  be  observed  also,  that  the  sentence  of  a  foreign 

b  Garrets  t.  Kensinjj^on,  8  T.  ft.  330.     %  Bird  t.  ApDleton,  8T.  K.  563. 
cBerpardi  V.    Motteux,  Douj;.  574.    f  ^ifTkcn  v.  Lee,  2  N.  R.  484. 

Fisherv.Ojfle,  1  Canip:N.P.C.418.  • 

4  Calvert  r.  B^ri^y  7  T.  R.  sa J. 
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qport,  where  it  is  conclusiye,  is  conclusive  only  as  to  the 
grounds  of  the  sentence,  and  not  as  to  the  premises  which 
led  to  the  conclusion'. 

The  precc^ding  remarks,  as  to  foreign  sentences  of  con* 
demnation,  being  conclusive  evidence  against  the  warranty 
of  neutrality^  must  be  confined  to  le^al  sentences,  that  is, 
sentences  of  a  prize  court,  acting  and  exercising  functions 
either  in  the  belliger^t  country,  or  in  the  country  of  a 
co-belligerent  or  ally  in  the  waH* ;  for  sentences  of  con- 
demnation, pronounced  by  the  authority  of  the  capturing 
power,  within  the  dominions  of  a  neutral  country^  to  which 
the  prize  may  have  been  taken,  are  illegal^  and,  conse- 
quently, inadmissible.  And  that  is  to  be  considered  as  a 
neutral  country  for  this^purpose*^,  in  which  the  forms  of  an 
independent  neutral  government  are  preserved,  although  a 
belligerent  may  have  such  a  body  of  troops  stationed  there^ 
as  in  reality  to  possess  the  sovereign  authority. 

Implied  Warranty.  1.  Not  to  deviate. — Another  con- 
dition implied  in  the  contract  of  insurance  is,  that  the  ship 
shall  not  deviate.  Hence,  arises  another  ground  of  defence 
on  which  the  underwriter  may  insist,  viz.  that  there  has 
been  a  deviation^  by  which  term  is  to  be  understood  a  wilful 
and  unnecessary  departure  from  the, due  course  of  the 
voyage  insured,  eitfier  with  or  without  the  consent  of  the 
assured,  for  any,  even  the  shortest,  space  of  time. 

'  The  effect  of  a  deviation  is  not  to  avoid  the  contract  ah 
initidf  but  only  to  determine  it  from  the  time  of  the  devia- 
tion, and  to  discharge  the  insurer  from  all  subsequent  4ce« 
sponsibility.  Hence,  damage  sustained  before  the  actual 
deviation  must  be  made  good  by  the  underwriters^  From 
the  moment  of  deviation,  however,  the  contract  is  at  an 
end,  and  it  i§  immaterial  from  what  cause  the  subsequent 
loss  arises. 

If  1;jvo  ports  of  discharge  are  named  in  the  policy,  and 
the  ship  intends  going  to  both,  she  must  take  them  in  the 
order  named  in  the  policy.  Hence,  where  a  ship  {nsured 
for  A.  and  B.",  meaning  to  go  to  both,  went  first  to  B.  in  her 
way  to  A. ;  it  was  holden  to  be  a  deviation  from  the  voyage 
insured,  not  being  in  the  order  named  in  the  policy. 

A  ship  having  liberty  to  put  into  one  port,  put  into  ano* 

g  Chriitie  T.  Secretaa,  s  T.  R.  199.         k  Donaldson  r.  Thomson,   1   Camp. 
hOddyr.  Boirill,9East,  473.  N.P.  0.499. 

i  HsTelock  v.  Rockwood,  a  T.  R.  96t.    1  Green  r.  Yoan;,  9  Raym.  640.  Salk.. 
The  Flad  Oyen,  i  Rob.  A.  9.  us.  444. 

m  Bcatson  ▼.  Hawortb,  6  T.  R.  33i. 
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tber  equally  in  her  way* ;  this  was  holden  to  be  a  deviation, 
and  to  avoid  the  contract^  though  neither  the  risk  nor  the 
premium  would  have  been  greater,  if  the  putting  into  such 
other  port  had  been  allowed  by  the  policy.  x 

A  ship  was  insured  from  Lisbon  to  England*,  with  liberty 
to  call  at  any  one  port  in  Portugal;  it  was  holden,  that 
under  such  a  policy  the  party  had  only  a  liberty  to  call  at 
some  port  in  Portugal,  in  the  course  of  the  voyage  to 
England. 

A  ship  was  insured  from  London  to  the  southern  whale 
fishery  and  back  again',  "  with  leave  to  carry  letters  of 
marque,  and  to  cruise  for,  chase,  capture,  man,  and  see  into 
port,  any  ships  of  the  king's  enemies.**  It  was  holden,  that 
although  the  ship  insured  might  be  authorized  under  the 
terms  of  this  policy,  in  accompanying  prizes  to  any  con- 
venient port  consistently  with  the  mam  adventure,  seeing 
them  safely  moored  there,  and  perhaps  stopping  a  reasonable 
time  to  give  directions  for  their  proceeaing  on  their  final 
destination,  yet  remaining  in  port  until  a  prize  was  repaired 
could  not  be  considered  as  warranted  by  those  terms. 

A  deviation  never  puts  an  end  to  the  insurance,  unless  it 
be  the  voluntary  act  of  those^  who  have  the  management  of 
the  ship. 

Hence,  where  a  policy  was  effected  on  a  ship  carrying 
letters  of  marque**,  from  Bristol  to  Newfoundland,  and  the 
orders  of  the  owners  were  to  put  a  few  hands  on  board  any 
prize  that  might  be  taken,  and  send  her  to  Bristol,  but  that 
the  ship  should  proceed  to  Newfoundland ;  notwithstanding 
which  the  crew  obliged  the  captain  to  go  back  to  Bristol 
with  a  prize  taken  during  the. voyage,  and  in  so  doing,  the 
ship  was  captured,  it  was  holden,  that  this  deviation  was 
justifiable,  and  that  the  underwriter  was  not  discharged 
from  his  obligation  to  indemnify  the  assured. 

The  owner  of  a  ship  (which  was  about  to  sail  on  a  voyage 
from  Lisbon  to  Madeira%  from  Madeira  to  Safii,  on  the 
coast  of  Africa,  in  ballast,  and  thence  to  Lisbon,  with  a 
cargo)  was  desirous  of  having  the  insurance  effected  on  part 
of  the  freight  from  SaOS  to  Lisbon.  The  underwriters 
objected,  on  account  of  the  distant  period  at  which  the  risk 
was  to  commence ;  however,  on  a  repre8en,tation  some  time 

n  Elliot  ▼.  Wilson,  7  Bro.  F.  C.  459.  q  £ltoo  ▼.  Brof^n,  2  Str.  lfi64. 

4  Bro.  P.  C-  470.  Tonilin^g  ed.  r  Driapol  v^  Pastmort,  1  Bo«.  &  Pnl. 

o  Ho^g  ▼.  Horner,  Marsh.  ;jd7.  8<)l.  Se«  aU^^Priscol  r.  Bo?il,  1  Bof. 

p  Jarratt  T.  Wtfd,  1  Camp.  N.  P«  €•  k  Pul.  313. 

203. 
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afterwards  by  Ihe  bVrher,  that  he  had  received  intelligence 
of  the  ship^s  ilrrival  at  Madeira,  and  that  she  was  about  to 
proceed  immediately  on  her  voyage,  the  insurance  was 
effected.  When  the  ship  arrived  at  Madeira,  all  the  crew» 
except  two,  being  alarmed  by  reports  of  some  Moorish 
cruisers  being  off  Saffi,  and  of  their  having  captured  and 
ill-treated  a  Dane  and  an  American,  quitted  the  ship,  and 
refused  to  return  to  it,  unless  the  captain  would  promise  to 
sail  immediately  for  Lisbon.  Under  these  circumstances^ 
the  captain  carried  the  ship  back  to  Lisbon  ;  but  on  his  ar- 
rival there,  the  charterers  insisted  on  his  proceeding  directly 
from,  thence  to  Saffi,  which  he  accordingly  did,  and  was  cap- 
tured in  his  return  from  Saffi  to  Lisbon.  It  was  in  evidence^ 
that  the  difference  of  season,  arising  from  this  delay,  did  not 
vary  the  risk.  It  was  holden,  that  the  deviation  was  jus- 
tified by  the  special  circumstances. 

And  this  rule  holds  lets  well  in  the  case  of  a  limited,  as  a 
general  policy* 

Hence,  '^here  a  policy  was  effected  on  goods  on  board  a 
ship,  for  a  certain  Voyage*,  "  against  sea-risk  and  fire  dnly," 
and  the  ship  was  forcibly  carried  out  of  the  course  of  her 
voyage,  aiid  detdihed  by  a  king's  ship,  but  afterwards  was 
released,  and  permitted  to  proceed  on  the  voyage  insured^ 
during  which  the  goods  insured  sustained  sea-damage;  it 
was  holden,  that  the  deviation  having  been  occasioned  by 
force,  and  without  any  consent  on  the  part  of  those  who 
had'  the  management  of  the  ship,  the  underwriter  was 
liable,  although  the  voyage  was  made  longer  than  it  other- 
wise would  have  been,  by  the  detention  of  the  king's 
ship. 

Grounds  of  ne<:essity,  which  will  justify  a  deviation,  are, 

1.  Going  into  port  for  the  purpose  of  refitting  or  repair- 
ing*. 

S.  Stress  of  weather". 

3.  Avoiding  an  enemy,  or  seeking  for  convoy^ 

Whenever  such  circumstances  exist  as  render  a  deviation 
necessary^,  the  voyage  (which  may  then  be  termed  the 
voyage  of  necessity)  must  be  pursued  according  to  its  due 
course  in  like  manner  as  the  original  voyage. 

•  Scott  V.  Thompcon,  i  Bo«.  &  Pal.  u  Ddaoy  ▼.  Stoddart,  i  T.  R.  9e. 

N.  R.  181.  X  Bond  V.  Gonsnles,  Salk.  445, 

-ft  Adnitted  by  Ld.  Hardwicke  Ch.  in  y  Layabre  v.  WibaD,  Doa;.  3B4. 
'   MoUcAttX  V.  LondoQ  Am.,  i  Atkyna, 

543. 
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An  intention  to  deviate  from  the  due  course,  not  carried 
into  execution*,  will  not  be  considered  as  a  deyiation. 

It  is  to  be  observed  also,  that,  in  a  policy  on  ship  and 
freight*,  it  is  not  an  implied  condition  that  the  ship  shall 
not  trade  in  the  course  or  her  voyage,  if  that  nniy  be  done 
without  deviation  or  delay,  or  otherwise  increasing  the  risk 
of  the  underwriters.  Hence»  where  a  ship  was  compelled 
in  the  course  of  iber  voyage  to  enter  a  port,  for  the  purpose 
of  obtaining  a  necessary  stock  of  provisions,  which  she 
could  not  obtain  before  in  the  usual  course,  by  reason  of  a 
scarcity  at  her  loading  ports,  and  during  her  justifiable  stay 
ih  the  port  so  entered  for  that  purpose,  she  took  on  board 
bullion  for  freight,  the  jury  having  found  that  no  delay  in 
the  voyage  was  occasioned  thereby,  it  was  holden  not  to 
avoid  the  policy. 

So  where  a  ship  had  liberty  to  ^oiic&  at  a  port,  it  was 
holden^  not  to  be  any  deviation  to  take  in  a  quantity  of  salt 
during  her  stay  there,  the  ship  not  having  thereby  exceeded 
the  period  allowed  for  her  remaining  there,  ly.  In  this 
case  a  comnninication  had  been  made  to  the  underwriter 
that  the  ship  was  to  touch  for  the  purpose  of  trade.  It 
seems,  however,  that  the  words  "  liberty  to  touch"  will  not' 
authorize  a  general  tradings  See  farther  on  this  subject 
Phelps  V.  Auldjo,  2  Camp.  N.  P.  C.  350. 

9.  Seaworthiness, — ^In  every  marine  insurance,  whether  on 
ship  or  goods,  there  is  an  implied  warranty,  that  the  ship  is 
seaworthy  at  the  commencement  of  the  risk,  or,  in  the  lan- 
guage of  the  charter-party,  tight,  staunch,  and  strong.  Any 
defect,  which  may  endanger  the  ship,  though  unknown  to 
the  assured,  will  discharge  the  underwriter;  for  it  is  the  duty 
of  the  assured  to  provide  a  good  ship,  in  such  state  and  con- 
dition as  to  be  able  to  penorm  the  destined  voyage,  u  e, 
seaworthy. 

As  to  any  decay  to  which  the  loss  of  the  ship  may  be  at- 
tributed, the  question  will  be,  whether  the  same  commenced 
previously  to  or  after  the  insurance  made.  If  a  ship,  in 
a  short  time  after  having  sailed,  become  leaky,  and  founders, 
or  is  obliged  to  return  to  port,  there  not  having  been  any 
storm,  external  accident,  or  cause  adequate  to  the  producing 

2  Foster  t.  Wilmer,  Six.  1949.    Tbel-    b  Urqabart  r.  Barnard,  1  Taant.  45S. 

loflon  r.   FerguMon,    Bong.    361.    c  Per  Sir  j.  Maufidd,  S.  C.  1  Taunt. 

Kewley  t.  Ryao,  9  H.  Bl.  343.  456. 

a  Uaine  r.  Bell,  9  East,   195.  recof. 

nised  id  Larocbe  r.  Otwiii,  19  Eatt, 

231. 
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such  effect,  it  may  be  presumed  that  she  was  not  at  the  time 
'of  sailing  seaworthy,  but  the  conclusion,  in  all  cases  of  this 
kind,  is  to  be  drawn  by  the  jury,  to  wliom  the  several  cir- 
cumstances are  to  be  submitted. 

It  is  also  an  implied  condition,  that  the  ship  insured  shall 
.be  furnished  with  every  article  necessary  for  the  purpose  of 
safe  navigation  during  her  voyage,  t.  e.  properly  equipped 
with  sails%  a  sufficient  number  of  hands  on  board  (51),anabl^ 
captain,  skilful  pilots,  &c. 

In  an  action  on  a  policy  of  insurance  on  ship  and  goods 
from  Stettin  to  London",  in  which  the  plaintiff  declared 
upon  a  loss  by  reason  of  the  vessel  sinking  before  she  had 
been  moored  twenty-four  hours,  in  consequence  of  an  an- 
chor having  been  driven  into  her;  it  appeared,  that  the  cap- 
tain  had  taken  a  pilot  on  board  at  Orfordness,  oa  entering 
the  river  Thames,  who  quitted  her  at  Halfway  Reach;  after 
which,  and  before  she  had  come  to  her  moormgs  higher  up 
the  river,  the  accident  happened,  which  occasioned  the  loss, 
and  inconsequence  of  which  the  vessel  filled  with  water, 
before  she  had  been  moored  twenty-four  hours;  but  the^ 
precise  time  at  which  the  damage  was  sustained  within 
those  limits,  or  by  \vhat  particular  default,,  was  not  ascer- 
tained. The  captain  had  also  left  the  ship  before  the  time 
of  the  actual  loss.  It  was  holden,  that  the  underwriter 
was  discharged  ;  Lord  Kenyon  C.  J«  observing,  that  in  this 
case  the  captain  did  not  perfornp  his  duty,  for  he  had  no 
pilot  on  board  at  the  time  when  the  accident  happened ; 
and  it  is  one  of  the  things  implied  incontracts  of  this  kind, 
that  there  shall  be  some  person  on  board  the  ship  appa- 
rently qualified  to  navigate  her.  If  the  underwriters  had 
been  previously  informed,  that  there  would  be  no  pilot  on 
board  during  the  ship's  sailing  up  the  river  Thames,  pro- 
bably they  would  not  have  undertaken  the  risk.  On  the 
ground,  therefore,  that  there  was  no  pilot  on  board  the  vessel 
when  the  accident  happened,  he  was  of  opinion  that  the 
upderwriter  was  discharged  (52). 

4  Weddcrbura  r.  Bell,  i  Camp.  N.  P.  Q.  1. 
e  Law  T.  HoUingsworth,  7  T.  R.  160. 


(51)  In  Hanterv.  Potts,  London* Sittings  afler  Trio.  T.  45  G.  3. 
LordEUenborough  C.  J.  said,  that  the  vessel  must  not  only  be  sea- 
worthy, but  the  crew  must  be  adequate  to  discbarge  the  ordiuary 
duti^,  and  to  meet  the  usual  dangers  to  which  she  is  exposed. 

(52)  Another  question  was  agitated,  viz.  Whether  the  defendant 
woald  have  been  answerable,  if  there  bad  been  a  pilot  on  board. 
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4.  Re-assurance^ 

Re-assurance  is  a  contract  made  by  the  first  insurer  or 
underwriter,  with  a  view  of  securing  himself  from  a  risk,  by 
throwing  it  on  other  underwriters,  who  are  termed  re -assurers. 
This  is  allowed  in  almost  all  the  trading  countries  in  Europe, 
and  was  permitted  by  the  law  of  England,  until  the  stat. 
Id  G.  S.  c.  37*»  by  the  fourth  section  of  which  re-assurance 
is  prohibited,  except  in  three  cases:  1.  The  infiolveocy;  9L 
The  bankruptcy ;  3.  The  death  of  the  insurer  :  and  even  in 
these  cases,  it  nqjust  be  expressed  in  the  policy  to  be  a  re-as- 
surance, and  the  re-assurance  must  npjt  exceed  the  ai^ouot  of 
the  sum  before  assured. 

Although'the  first  section  of  the  above«raentioned  statute 
does  not  extend  to  foreign  shipa^  yet  the  fourth  section  does. 
Consequently  a  re^assurance,  even  by  a  foreigner  on  a  foreign 
ship,  is  rliegaU 

5-  Wager  Policy — Siat.  19  O.  2.  c.  37. -winter est  of 

Assured. 

An  insurance  being  a  contract  of  indemnity,  ita  object  is 
Qot  to  make  a  positive  gain,  but  to  avert  a  possible  loss* 
Hence,  as  a  person  cannot  be  said  to  be  indemnified  against 
a  losi^  which  can  never  happen  to  him,  a  polpcy  without  in^ 
terest  is  not  aj9  insurance,  but  a  m^re  wager  only.  Such  po* 
licy,  therefore,  is  properly  denominated  a  wager  policy.  Al* 
though  contradictory  decisions  are  to  be  fou^d:  m  the  books, 
as  to  the  legality  of  wager  policies,  before  t;be statute  19  6* 
fi.,  yet  they  have  been  recognised  as  legal  contracts  by  mor 
dern  judges ;  and  it  seems  now  to  be  admitted^  that*  by  the 

f  Aadree  ▼,  Fletcher,  3T.  R.  i6l.  Lncena  ▼.  Craufiird,  3  Bos.  £c  Pal. 

g  See  the  opinion  of  Chamhre  J.  ui        lOl. 

ivhoin  the  captain  believed  to  be  of  sufllicieDt  skill,  but  who  was  not 
duly  qualified  under  stat.  5  G.  2.  c,  20.  The  court  declined  giv^ 
ingan  opinion,  as  in  the  case  before  them  no  pilot  vyas  on  board. 

Filotage  from  Dover,  Deal,  and  the  Isle  of  Than^t,  up  the  rivers 
Tharoesand  Medway,  is  regulated  by  statutes  S  Geo.  1.  c.  13.  7  Geo. 
1 .  c.  21.  and  43  Geo.  3.  c.  152.  Pilotage  down  the  Thames,  andl 
through  the  North  Channel,  to  or  by  Orfordness,  and  round  the 
Long  Sand-Head  into  the  Downs,  and  down  the  South.  Channel 
into  the  Downs,  and  from  or  by  Orfondneas  up  the  North  Gbannd 
and  the  Thames  and  Medway,  by  statrS  Geo.  3.  c.  SO. ;  and  pilot* 
age  into  or  out  of  the  port  of  Liver^^ool,  by  stat*  37  Geo.  3.  c  7d« 
See  Abbotts  Law  relative  to  Merchant  Ships,  p.  l68.  ed.'Sd,  See 
also  modern  regulations  as  to  pilots  in  a  recent  stflitnte^  47  Geo.  3* 
Sess.  2.  C.70.  Localt 
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tew  of  merchants^  and  particularly  by  the  Ik^  of  England  m 
it  stood  at  the  time  of  passing  the  act  19  O.  9.,  a  ^a^er  po* 
Hey,  in  which  the  parties  by  express  terms^  spch  as  the 
words  "  interest  or  no  interest,*'  or,  **  without  proof  of  in-, 
terest/'  disclainoed  the  intention  of  making  a  contract  of  in-, 
demnity ,  was  then  (contrary  to  older  determinations)  deemed 
a  valid  "contract  of  insurance;  but  that  a  policy  containing 
no  such  clause,  disclaiming  or^ispensing  with  the  proof  of 
interest,  wastobeconsideredasacontractofindemnity  only, 
upon  which  the  assured  could  never  recover  without  proof 
'of  an  interest  (53).  But  it  having  been  found,  by  experience, 
that  the  making  assurances,  "  interest  or  no  interest,  or  with- 
out further  proof  of  interest  than  the  policy,"  had  been  pro- 
ductive of  many  pernicious  practices,  and  by  introducing  a 
mischievous  kind  of  gaming  or  wagering,  under  the  pretence 
of  assuring  the  risk  on  shipping  and  fair  trade,  the  institu* 
tion  and  laudable  design  of  making  assurances  had  been  per* 
verted;  and  that  which  was  intended  for  the  encouragement 
of  trade  and  navigation,  had,  in  many  instances,  become  de« 
structive  to  the  same;  it  was  enacted, by  stat.  19  G. 9.  c.  37* 
B.  1.,  **  that  no  assurances  should  be  made  by  any  persons^ 
bodies  corporate  or  politic,  on  any  ships  beloneing  to  his  ma^' 
Jesty,  or  any  of  his  subjects  (54),  on  any  goods  laden,  or  to  be 
laden,  on  board  such  ships,  interest  or  no  interest,  or  with* 
out  further  proof  of  interest  than  the  policy,  or  by  way  of 
gaming  or  wagering,  or  without  benefit  of  salvage  to  the  as- 
surer, and  that  such  assurances  should  be  void.' 

But  by  8.  S«  it  is  provided,  "  Tbat  insurances  on  private 
ships  of  war,  fitted  put  by  any  of  bis  majesty's  subjecta, 
•olely  to  cruize  against  his  en«nues,  may  be  made  by  or  for 


(53)  This  opinion  of  Chainbre  J.  is  confirmed  by  an  observation 
of  Lord  Hardwicke,  in  a  case  which  was  decided  before  the  passing* 
of  the  Stat.  19  G.2.  c.  37*  Speaking  of  the  difference  between  iu- 
surances  from  fire  and  marine  insurances,  he  says,  **  in  the  insur- 
ance of  ships,  **  interest  or  no' interest'^  is  almost  constantly  inserted, 
aud,  if$u>t  insert^di  yon  cannot  recover,  unless  yon  prove  a  pro* 
pertf^*'  Per  Lord  UanlwickeC  in  the  Sadler's  Company  v;  Bad* 
cock,  3  Atk.  656. 

'  (54)  In  consequeirce  of  these  wbrd^  it  has  been  holden,  that  this 
section  does  not  apply  to  the  case  of  foreign  shipy,  and  thut  insiir-  ' 
ances,  **  interest  or  no  ititerestf*  may  be  made  upon  them.  Thel- 
losson  V.  Fletchers  I>oa9..dl5w  And  although  ^he  words  ^*  interest 
ov  no  interest*'  are  oaiitlied>  in  thepoHcy  on  a  foreign  ship,  yet  in  de» 
daring  on  such  policy » it  is  not  necessary  to  aver  that  the  assured 
had  an  interesti  Craurard  v.  Hunter,  8  T.  R.  id.  Nantes  v.  Thomp* 
son,  2  Easti  385.  * 
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the  owners  thereof,  interest  or  no  interest,  free  of  average,, 
and  without  benefit  of  salvage  to  the  insurer.'* 

And  by  6.  3.  it  is  also  provided,  "  That  any  eflFects,  from 
any  port  or  places  in  Europe  or  America,  in  possession  of  the 
crowns  of  Spain  or  Portugal,  may  be  insured  in  the  same 
manner  as  if  this  act  had  not  been  made/' 

Having  detailed  the  provisions  of  the  stat  19  G.  9.  c  37., 
it  will  be  necessary  briefly  to  consider  what  that  interest  is, 
the  protection  of  which  is  the  proper  object  of  a  p61icy  of 
assurance.    And  this  is  to  be  collected  from  considering 
what  is  the  nature  of  such  contract^.    Now  insurance  is  a 
contract,  by  which*  the  one  party,  in  consideration  of  a  price 
paid  to  him  adequate  to  the  risk,  becomes  security  to  the 
other,  that  he  shall  not  suffer  loss  or  damage  by  the  happen- 
ing of  the  perils  specified  to  certain  things,  which  may  be 
exposed  to  them.    This  being  the  general  nature  of  the  con- 
tract, it  follows,  that  it  is  applicable  to  protect  persons 
against  uncertain  events,  which  may  in  any  wise  be  of  dis- 
advantage to  them ;  not  only  those  persons,  to  whom  posi- 
tive loss  may  arise  by  such  events  occasioning  the  depriva- 
tion of  that  which  they  may  possess,  but  those  also,  who,  in 
consequence  of  such  events,  may  have  intercepted  from 
them  the  advantage  or  profit,  which  but  for  such  events, 
they  would  acquire  according  to  the  ordinary  and  probable 
course  of  things.    That  a  person  must  somehow  or  other  be 
interested  in  the  preservation  of  the  subject^-matter  exposed 
to  perils  follows  from  the  nature  of  this  contract,  when  not 
used  as  a  mode  of  wa^er,  but  as  applicable  to  the  purposes 
for  which  it  was  originally  introduced,  but  to  confine  it  to 
the  protection  of  the  interest  which  arises  out  of  property,  is 
adding  ^  restriction  to  the  contract  which  does  not  arise  out 
pf  its  nature.    Interest,  therefore,  with  reference  to  the  sub- 
ject under  consideration,  does  not  necessarily  imply  a  righ^ 
to  the  whole,  or  a  part  of  a  thing,  nor  necessarily  and  exclu- 
sively that  which  may  be  the  subject  of  privation,  but  the 
having  some  relation  to,  or  concern  in,  the  subject  of  the  in- 
surance, which  relation  or  concern,  by  the  happening  of  the 
perils  insured  against,  may  be  so  affected  as  to  produce  a  da- 
mage to  the  person  insuring :  and  where  a  person  is  so  cir- 
cumstanced, with  respect  to  matters  exposed  to  certain  risks, 
as  to  have  a  moral  certainty  of  advantage  but  for  those  risks,  he 
may  be  said  to  be  interested  in  the  safety  of  the  thing.    Hav- 
ing endeavoured  to  explain  the  nature  of  an  insurable  inte- 
rest, it  will  be  proper  to  add,  that  it  is  not  necessary  such  in- 

h  Per  Lawrence  J.  in  Lucena  v.  Cranfurd,  D.  P.  s  Bot.  k,  Pul.  N.  R*  300|  vbCTf 

this  aobjecl  w  very  ekbovatcly  diacuied. 
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terest  should  be  indefeasible;  for  the  consignee  of  goods» 
under  a  bill  of  lading,  basan  insurable  interest  in  such  goods, 
although  they  may  be  stopped  in  transitu  on  their  passage 
horned  So  also  has  an  executor  before  probate.  In  like 
manner  it  has  been  holden»  that  where  a  ship  was  .taken  as 
prize  by  the  conjoint  forces  of  the  army  and  navy,  the  cap- 
tors, before  condemnation,  had  an  insurable  interest  un- 
der Stat.  43  G.3.  c.  72.  s.  3.  whereby  the  crown  gives  up 
its  right  in  the  prize  to  the  captors,  although  such  interest 
was  defeasible,  as  well  by  the  release  of  the  crown^  as  the 
adjudication  of  the  court  of  admiralty\ 


X*  Evidence* 

Ik  order  to  support  his  action,  the  plaintiff  must  be  pre- 
pared with  the  following  proof:  1.  The  policy  must  be  pro- 
duced in  evidence,  and  the  subscription  of  the  defenaant 
must  be  proved.  $.  Evidence  must  be  given  of  the  interest 
of  the  insured  in  the  subject-matter  of  the  insurance  (55). 
In  insurances  upon  ships,  the  mere  fact  of  the  possession  of 
the  assured,  as  owners,  is  sufficient  primA  facie  evidence  of 
ownership^  without  the  aid  of  any  documentary  proof  or 
title^leeds  on  the  subject,  such  as  the  bill  of  sale  or  ship's 
register',  unless  such  further  evidence  is  rendered  necessary 
in  support  of  the  prim&  facie  evidence  of  ownership,  in  con-^ 
sequence  of  the  adduction  of  some  contrary  proof  on  the 
other  side: 

As  in  an  action  on  a  policy  of  insurance  on  freight",  where 

i  Per  L«rd  EUenbcirouf h  C.  J.  1 1  Eamt,  See  also  ThoauM  r.  Foyle,  5  Esp.  N. 

6s8.  P.  C.  88. 

k  Slii'liug  T.  Vanghau,  il  East,  619.  m  Camden  ▼.  Anderson,  5  T.  R.  709. 

9  Camp.  N.  P.  C.  935.  S.  C.  cited  in  recognised  by  Le  Blanc  J.  in  Afarsh 

Robertson  and  otben  r.  Hamilton,  t.  Robinson,  B.  R.  London  Sittings 

B.  R.  M.  58  6.  Q.  after  H.  T.  43  G.  3. 4  Esp.  N.  P.  C. 

1  Robertson  v.  Freucb,  4  East,   136.  98. 


(55)  In  Amety  v.  Rogers,  1  Esp.  N»  P.  C.  907.  where  an  action 
was  brought  on  a  policy  of  insurance  on  a  ship.  Lord  Kenyon  C.J. 
was  of  opinion,  that  the  proof  of  the  insured  having  exercised  acta 
of  ownership,  in  directing  the  loading,  &c.  of  the  ship,  and  pay- 
ing the  people  employed,  was  sufficient  proof  of  interest.  And  in 
M^Andrew  v.  Bell,  1  Esp.  N.  P.  C.  373.  where  the  insurance  was 
on  a  ship  and  her  cargo,  the  plaintiff,  in  order  to  prove  interest,  pro* 
duced  the  bill  of  lading,  and  the  captain  proved  that  it  was  his 
bill  of  lading,  and  that  he  had  the  goods  specified  in  it  on  board, 
^rd  Kenyon  C.  J*  held,  that  the  interest  was  sufficiently  proved. 
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tbe  interett  in  a  »bip  and  its  earnings  wert  alleged  to  be  hi 
four'person9,  who  were  partners  in  trade,  and  it  was  proved 
by/the  plaintiffs,  tbat  the  ship  bad  been  paid  for  by  atl  tbe 
fbnr  partners;  btrt  the  defenciant  having  produced  the  regis- 
ter, wherein  the  ship  was  registered  in  tne  names  of  two  of 
tbe  partners  only;  it  was  holden,  that  as  the  title  to  freight 
arose  only  from  ownership,  and  the  register  was  conclusive 
evidence  that  only  two  were  owners,  and  as  there  was  not 
any  count  in  tbe  dedaratton,  stating  the  interest  to  be  in  two 
only,  the  plaintiffs  could  not  recover. 

In  insurances  upon  goods,  the  mere  productionof  a  bill  of 
parcels  from  the  seller  abroad*,  with  the  receipt  to  it,  and 
proof  of  his  hand-writing,  has  been  holden  to  be  sufficient 
proof  of  the  interest  of  the  assured. 

In  a  declaration  on  a  policy  of  insurance  effected  by  the 
pLaiotiff  %  as  agf^nt  of  A.  and  B.,  it  was  averred,  '^  that  A.  and 
B.,  at  tbe  time  of  effecting  the  policy,  aad  thence  until  the 
tioae  of  the  loss,  were  interested  in  the  goods  insured,  to  a 
large  amaant^  to  wit^  to  the  amount  of  all  the  money  ever  in* 
sured  thereonj'  At  the  trial  it  appeared,  that,  at  the  time 
when  the  policy  wasi  effected,  another  person  was  jointly 
interested  in  the  goods,  together  with  A.  and  B*  The  court 
were  of  opinion^  that  although  A.  and  Bw  bad  not  an  exclu- 
sive interest,  yet  they  had  such  an  interest  as  would  answer 
tbe  terms  of  the  averment;  Chambre  J.  observing,  that  the 
averment  in  substance  was  nothing  more  than  that  the  par- 
ties*  for  whose  benefit  tbe  assurance  was  made,  had  an  inte« 
rest  in  the  subject  of  that  insurance.  They  were  not  bound 
b^the  teraas  oi  the  averment  to  shew  any  thing  more  than 
that  they  had  an  interest;  and  if  they  had  shewed  an  interest 
to  the  extent  of  one«-huiidredth  part  of  the  caigo,  it  would 
be  sufficient  The  spirit  of  the»stat  19  6. 2.  only  requiredj^ 
that  the  policy  should  not  be  a  gaming  policy. 

3.  It  must  be  proved,  tbst  the  loss  happened  in  the  same 
manner  as  is  stated  in  the  declaration,  that  the  underwriter 
may  be  apprized  of  the  case,  which  he  has  to  encounter  by 
evidence. 

Where  a  loss  is  averred  to  be  by  perils  of  the  seat,  and  some 
of  tbe  goods  insured  are  spoiled,  and  others  saved,  the  ex-^ 
penses  of  the  salvage  may  be  given  in  evidence  (without  stat^ 
mg  them  specially)  on  this  averment,  as  being  a  damage 
within  the  cause  of  action  as  laid* 

n  Rvsiel  ▼.  Boehv,  Str.  1197.  per  Lee    p  Gary  ▼•  Kiof,  Ca.  Temp.  Hardw.  Bi 

C.j;  R.  ao4. 

o>  Page  V.  Fk7,  d  Boi.  k  Pitl.  840.  Bat 

MeBoU  ▼»  AnaWy,  B.  R.ErT.  S9 

G.  3. 
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If  a  total  hxn  of  the  3bip  ia  stated  in  the  ^ekration'iy  aadf 
damages  laid  accordingly,  eyideDce  of  a  partial  losa  may  b^ 
ifeceived,  and  the  plaintiff  may  recover  to  the  amount  of  such 
loas  aa  he  is  able  to  prove. 

In  an  action  upon  an  insuiance  upon  profits',  the  asBured 
must  prove  a  loss:  for  where,  upon  an  insurance  of  profitsr 
of  a  cargo  of  slaves,  valued  at  400/.,  the  plaintiff  declared  for 
a  total  Toss  by  perils  of  the  seas,  and  it  appeared  that  the 
vessel  was  wrecked,  whereby  many  of  the  slaves  were  lost, 
but  the  remainder  got  into  the  market,  and  were  there  sold ; 
it  was  holden,  that,  although  the  produce  of  the  slaves  sold 
did  not  give  a  profit  upon  the  whole  adventure,  the  plaintiff 
was  not  entitled  to  recover,  because  it  did  not  appear,  that  if 
there  bad  been  no  shipwreck,  and  all  the  slaves  had  got  to 
market,  any  profit  would  have  been  produced. 

It  is  a  general  rule,  that  nothing  which  depends  on  the  prov 
ceedingsof  acourtcan  be  proved  by  parol  testimony';  heiice, 
in  cases  of  capture  and  recapture,  neither  the  salvage  nor  the 
expenses  incurred  for  ascertaining  the  amount  of  the  saK 
vage  (56),  can  be  otherwise  proved  than  by  producing  the 
proceedings  of  the  admiralty  court 

A  slip  of  paper,  wherein  the  names  of  the  underwriter9 
were  mentioned,  in  the  order  in  which  they  bad  originally 
been  applied  to*  and  had  agreed  to  underwrite,  (and  which 
was  different  from  that  in  which  their  names  appeared'  on 
the  policy)  having  been  tendered  in  evidence  to  shew  the 
true  order  of  the  names,  for  the  purpose  of  letting  in  evh- 
denceof  aialse  representation  made  to  the  firat  underwritee 
in  fact;  the  court  were  of  opinion,  that  such  paper  could, 
not  be  received  in  evidence,  for  want  of  a  stamp,  the  effect 
of  the  evidence  being  to  shew,  through  the  medium  of  a 
writing,  that  the  contract  entered  into  between  the  parties 
was  different  from  that  which.it  appeared  to  be  on  the  face  of 
the  policy. 

In  a  case  where  it  appeared  that  a  license  to  trade  with 
an  enemy",  granted  abroad,  had  been  returned,  after  being 
used,  to  the  secretary  of  the  governor  by  whom  it  was  issuecH 
and  the.  secretary  was  examined,  who  said  that  he  bad^  aa 

^  8  Biirr.  9P4,  t.  Manden  ▼.  Reed,  3  Eaat,  S7a. 

r  Hodfc&oa  r.  Qlover,  6  Ea9t,  3l6»  u.  Kensipgtop  v.  loglit,  S  £^,  978, 
p  Thellusson t.  Shedden,  9  Bos.  &  Pnl. 
N.  R.  328. 


{^6)  By  Stat.  43  G.  3.  c.  160«  s.  40.  which  see  ante,  p.  S69*  it  is 
expressly  required  on  all  cases  of  captare  and  recapture,  that  some 
proceeding  should  be  had  in  the  admiralty  court,  to  aKertain  what 
the  amooat  of  salvage  shall  be* 
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he  believed,  thrown  it  aside  among  the  waste  papers  of  his 
office^  and  did  not  know  what  was  become  of  it;  that  be 
had  afterwards  searched  for,  but  did  not  recollect  the  finding 
it,  and  thought  that  he  had  not  found  it:  it  was  holden, 
that  this  was  reasonable  and  probable  evidence  of  the  loss 
of  such  license,  so  as  to  let  in  parol  evidence  of  its  con- 
tents; the  paper  not  being  considered  as  of  any  further  use 
at  the  time,  and  the  attention  of  tbe  witness  uot  having  been 
then  called  particularly  to  the  circumstances;  and  further, 
that  the  witness  might  speak  to  the  contents  of  the  license 
from  memory,  though  he  had  madean^ntryof  it  in  his  me* 
morandum  book,  for  the  private  information  of  himself  and 
the  governor,  which  book  was  not  produced,  he  having  given 
it  to  the  governor,  who  w?ts  gone  abroad  without  returning  it 
to  him ;  for  such  book,  if  iu  court,  would  not  have  been  evi- 
dence per  s€f  but  could  only  have  beea  used  by  tne  witness 
to  refresh  his  merpory. 

When  a  ship  insured  is  captured  in  a  voyage  to  aa  ene- 
my's country^and  the  British  license  legalizing  tbe  voyage 
is  lost,  to  shew  that  she  had  such  a  license,  it  is  necessary 
to  prove  the  loss  of  the  paper  purporting  to  be  a  license  put 
on  board  the  ship,  and  to  produce  examined  copies  of  tbe 
order  in  council  for  granting  the  license,  and  of  the  copy  of 
the  license  preserved  in  the  secretary  of  state's  office. 

To  prove  a  warranty,  that  a  ship  insured  was  of  a  parti- 
cular nation,  it  is  prima  facie  evidence,  that  she  carried  the 
,  flag  of  that  nation  at  times  when  she  was  free  from  all  dan- 
ger of  capture,  and  that  the  captain  addressed  himself  to  the 
consul  of  that  nation  in  a  foreign  port^ 

The  production  of  a  letter,  dated  abroad,  and  addressed  to 
J.  S.  in  England,  with  the  English  ship-letter  post-mark 
upon  it,  which  directed  a  policy  ^to  be  effected,  is  sufficient 
to  prove  that  J.  S.  was  "  the  person  residing  in  Great  Bri- 
tain, who  received  the  order  for,  and  effected  such  po- 
licyV 

Upon  a  question  concerning  the  seaworthiness  of  a  ship^, 
after  the  evidence  of  persons  who  have  examined  her  condi- 
tion, experienced  shipwrights,  who  never  saw  her,  may 
be  called  to  say  whether,  upon  the  facts  sworn  to,  she  was, 
in  their  opinion,  seaworthy  or  not,  in  conformity  to  tbe 
rule  of  evidence,  that  where  a  matter  of  skill  or  science  is 
to  be  decided,  the  jury  may  be  assisted  by  the  opinion  of 

X  Eyre  t.  Palsgrave,  s  Camp.  N.  P.  C.  ^  S.  C. 

60$.  a  Beckwith  v.  Sidebotbam,  l  CsQip* 

y  Arcaugelo  ▼.  ThottpiOD,  S  Camp.  N.  P.  C.  116. 

N.P.C.6S0. 
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persons  peculiarly  acquainted  with  it  from  their  professions 
or  pursuits. 

In  an  action  on  a  policy  on  goods  on  board  a  ship**,  the 
master  and  owner  was  held  not  a  competent  witness  to  prove 
the  ship  seaworthy,  until  he  had  been  released  by  the  owner 
of  the  goods. 

So  in  an  action  against  an  underwriter*,  for  a  loss  by  bar- 
ratry of  master,  it  was  holden,  that  the  master  could  not  be 
examined  by  the  defendant,  to  prove  that  the  barratry  was 
committed  by  the  consent,  and  with  the  privity,  of  the 
owners,  without  a  release  by  the  defendant. 

In  an  action  on  a  policy  on  goods',  the  declaration  con- 
tained an  averment  that  the  plaintiffs  were  interested  in  the 
subject-matter  of  insurance;  the  defendant,  meaning  todis- 
pute  this  at  the  trial,  gave  them  notice  to  produce  certain, 
articles  of  agreement  executed  by  the  plaintiffs  and  the 
captain  (who  was  not  a  plaintiff).    The  instrument  was  pro- 
duced  in  pursuance  of  the  notice,  when  there  appeared  to 
be  two  subscribing  witnesses  to  it;  the  plaintiffs  insisted 
that  the  defendant  could  not  give  it  in  evidence  without 
calling  one  of  those  witnesses  to  prove  it.    Lord  EUenbo* 
rough  being  of  that  opinion,  the  plaintiffs  recovered.    A 
motion  was  made  for  a  new  trial,  on  the  ground  that  the 
instrument  coming  out  of  the    hands  of   the   plaintiffs, 
parties  thereto,  upon  notice  to  produce  it,  it  was  not  ne- 
cessary to  be  proved  by  one  of  the  subscribing  witnesses, 
according  to  the  rule  laid  down  in  R.  v.  Middlez%,  2  T.  R. 
41.    -But  Lord  Ellenborough  said,  that  that  case,  which 
was  much  questioned  at  the  time,  had  been  since  overruled, 
and  that  the  production  of  the  instrument,  in  pursuance  of 
the  notice,  did  not  supersede  the  necessity  of  proving  it 
by  one  of  the  subscribing  witnesses,  if  any,  as  in  ordinary 
cases.     And  Lawrence  J.  said,  that  this  had  been  so  ruled 
by  Lord  Kenyon  in  a  subsequent  case  respecting  a  will, 
vrhich  the  adverse  party,  in  whose  hands  it  was,  had  notice 
to  produce,  and  did  produce  at  the  trial,  when  it  appeared 
that  there   were  subscribing  witnesses  to  it:    and  Lord 
Kenyon  held,  that  the  party  who  gave  the  notice  was  bound 
to  call  one.of  the  subscribing  witnesses  to  prove  the  will. 
la  the  present  case,  however,  the  court  made  the  rule  ab- 
solute for  a  new  trial  on  payment  of  costs,  the  defendant 

b  Rotheroer.  Elton,  Peake'gN.  P.C.  d  Gordon  and  others  ▼,  Secrctan,  8 

84.  Kenyon  C.  J.      Fox  v.  Lush-  East,  543.    Batcson  ▼.  Lewin,  Mid^ 

inf^OQ,  ib.  n,  S.  P.  per  Kenyon,  C.  J.  dle»ex  Sittings  after  H.  T.  $9  Q.  8. 

c  Bird  y.  Thompson,  i  Esp-  N.  P,  C.  Lord  EUcnbortm^h  C.  J.  S.  P. 
339. 


/ 
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having  made  an  affidavit  of  his  being" ^Urpri^^,  and  not  prd« 
pared  at  the  trial,  for  want  of  knowing  who  the  subscribiog 
witnesses  were  {57). 


XI.  Return  of  Premium. 

In  cases  where  the  c^ontract  of  insurance  is  void,  as  on 
the  ground  of  non^'compliance  with  a  warranty,  e.  g.  to  sail 
with  convoy,  sea  worthiness,  or  the  like,  and  fraud  cannot 
be  imputed  to  the  assured,  the  assured  will  be  entitled  to  a 
return  of  premium ;  because  where  the  contract  does  not  at- 
tach, there  is  not  any  risk  (58). 

In  cases  where  the  risk  is  entire,  and  has  once  commenced 
as  in  the  case  of  a  deviation,  there  shall  not  be  any  return 
or  apportionment  of  premium*  (59).  A  ship  was  insured  **  at 

c  Tjrric  r.  Fletcher,  Cowp.  668.  Heytr  ▼.  6rcft6n,  B.  R.  EiM.  S4  G.  s. 

VLmh,  568. 


(57)  The  doctrine  established  in  Ciordon  v.  Secretao,  was  recor- 
nised  by  Hesth  J.  in  Wetherston  v.  Edgington,  2  Catnp.N.  P.  C. 
QA*9  and  there  applied  to  an  agreement  not  under  seal.  But  aU 
though  the  mere  possession  of  an  instmmept  does  not  dispense  with 
the  necessi|y,  which  lies  on  the  party  calling  for  it,  of  producing  the 
attesting  witness,  yet  where  a  person  is  called  on  to  produce  a  deed 
to  which  he  is  a  party,  and  unaer  which  he  claims  to  hold  an  estate, 
and  he  produces  it,  it  shall  be  taken  to  be  a  good  deed,  so  far  as  r^ 
lates  to  the  execution  as  against  himself.  Pearce  v.  Hooper,  3 
Taunt.  60. 

(5S)  '^  If  the  risk  be  not  run,  though  it  be  by  neglect,  or  even  by 
fault  of  the  insured,  yet  the  insurer  snail  not  retain  the  premium.'* 
Per  Lord  Mansfield  C.  J.  in  Stevenson  v.  Snow,  3  Burr.  1240. 
*'  Where  the  risk  has  not  been  run,  whether  its  not  having  been  run 
was  owing;  to  the  fault,  pleasure,  or  will  of  the  insured,  or  to  any 
other  cause,  the  premium  shall  be  returned,  because  a  policy  of  in- 
iurance  is  a  contract  of  indemnity.  The  underwriter  receives  a  pre- 
mium for  running  the  risk  of  indemnifying  the  insured,  and  to  what- 
ever cause  it  be  owing,  if  he  does  not  run  the  risk,  the  consideration 
for  which  the  premium  or  money  was  put  into  his  hands,  fails,  anil 
therefore  he  ought  to  return  it.*'  Per  Lord  Mansfield  C.  J.  in  Tyrie 
V.  Fletcher,  Cowp.  668. 

(59)  (Jpon  an  insurance  at  and  from  a  place,  if  an  usage  can  hh 
proved  warranting  a  division  of  the  risk,  the  insured  will  be  entitled 
to  an  apportionment  of  the  premium,  in  case  one  of  the  risks  be  not 
run.     Long  v«  Allen,  B.  R.  £.  25  G.  3.  Marsh.  570. 
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and  from  London  to  any  port  or  place,  for  twelve  months^ 
«at  9i.  per  cent,  warranted  free  from  capture  by  the  Ameri- 
cans^." The  ship  sailed  from  the  port  of  London,  and  was 
taken  by  an  American  privateer  about  two  months  after- 
wards.  It  was  contended  that  a  proportionable  part  of  the 
premium  ought  to  be  returned,  that  9L  was  much  more  than 
adeqnatelo  the  risk  actually  run»  viz.  only  two  months.  But 
the  court  were  of  opinion  that  there  ought  not  to  be  a  return 
of  premium.  Lord  Mansfield,  C.  J.  observing,  '*  that  there 
were  two  general  rules  established,  appliicable  to  the  ques- 
tion: The  first  is,  that  where  the  risk  has  not  been  run^ 
whether  its  not  having  been  run  was  owing  to  the  fault, 
pleasure,  or  will  of  the  insuredf  or  to  any  other  cause,  the 
premium  shall  be  returned;  because  a  policy  of  insurance 
is  a  contract  of  indemnity.  The  underwriter  receives  a 
premium  for  running  the  risk  of  indemnifying  the  insured^ 
and  to  whatever  cause  it  be  owing,  if  he  does  not  run  the 
risk,  the  consideration,  for  which  the  premium  or  money 
was  put  into  his  hands,  fails,  and  therefore  he  ought  to 
return  it  9d.  Another  rule  is,  that  if  that  risk  of  the  con« 
tract  of  indemnity  has  once  commenced,  there  shall  be  no 
apportionment  or  return  of  premium  afterwards.  For  though ^ 
the  premiuiTi  is  estimated,  and  the  risk  depends  upon  the 
nature  and  length  of  the  voyage,  yet,  if  it  has  commenced, 
though  it  be  only  for  twenty-four  hours  or  less,  the  risk  is 
run,  the  contract  is  for  the  whole  entire  risk,  and  no  part  of 
the  consideration  shall  be  returned."  The  same  rules  were 
laid  down  by  Lord  Mansfield,  C.  J.  in  Loraine  v.  Thomlin- 
•on,  Doug.  587. 

Atship«  employed  in.  the  coasting  trade,  was  insured 
against  capture  for  12  months':  ^*  at  15^.  percent  per 
month,  18/."  The  ship  was  lost  in  a  storm,  within  the 
first  two  months.  An  action  having  been  brought  for  the 
amount  of  the  premium  (18/.),  the  defendant  pleaded  non« 
assumpsit  as  to  all  except  3/.,  and  as  to' that  a  tender.  The 
jury  found  a  verdict  for  the  defendant  upon  the  tender,  and 
for  the  plaintiff  upon  the  other  issue,  tor  the  sura  of  15/1, 
subject  to  the  opinion  of  the  court,  whether  he  was  entitled 
to  recover  that  sum  of  \5L  or  the  sum  of  3/.  only.  It  was 
contended  on  the  part  of  the  defendant,  that  this  was  not 
one  entire  contract  for  a  year,  but  an  insurance  from  month 
to  month  for  twelve  months;  if  the  policy  had  been  for  a 
year,  or  twelve  months,  and  the  premium  a  gross  sum,  the 
court  could  not  have  apportioned  it,  because  the  risk  in  one 

f  Tyrte  ▼.  Fletcher,  Cowp.  668. 

(  LorMne  ▼.  Thomlinson,  Pougl.  58S. 
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month  might  be  greater  than  in  another,  but  here  thepar^ 
ties  have  apportioned  the  premium  :  that  the  insurance  was 
the  same  as  if  there  had  been  12  policies  for  each  month. 
But  per  Lord  Mansfield  C.  J.  it  is  an  insurance  for  twelve 
months,  for  one  gross  sum  of  18/.  They  have  calculated 
this  sum  to  be  at  the  rate  of  15^.  per  month.  But  what^as 
to  be  paid  down  ?  Not  15^.  for  the  first  month,  and  so  from 
month  to  month ;  but  18/.  at  once. 

A  ship  with  her  cargo  was  insured  *'  at  and  from  Honfleur 
to  the  coast  of  Angola^  during  her  stay  and  trade  there, 
at  and  thence  to  her  port  or  ports  of  discharge  in  St.  Do« 
mingo,  a,pd  at  and  from  St.  Domingo  back  to  Honfleut  at  a 
premium  of  11/.  percent."  The  ship  sailed  taA.,  but  in 
this  part  of  the  voyage  she  was  guilty  of  a  deviation.  It 
was  contended,  on  the  part  of  the  plaintiff,  that  there  ought 
to  be  an  apportionment  and  return  of  premium ;  but  the 
court  were  clearlv  of  opinion  that  there  ought  not  to  be  any 
return.  Lord  Mansfield  C.  J.  said,  the  question  dependfs 
upon  this :  Whether  tiie  policy  contains  one  entire  risk  oa 
one  vovage,  or  whether  it  is  to  be  split  into  six  different 
risks?  for,  by  splitting  the  words, and  taking''at*'  and"from'" 
separately,  it  will  make  six;  viz.  1.  At  Honfleur;  d.  From 
Honfleur  to  Angola;  3.  At  Angola,  &c.  The  argument 
must  be,  that,  if  the  ship  had  been  taken  between  Eu)nfleur 
and  Angola,  there  must  have  been  a  return.  By  an  implied 
warranty,  every  ship  must  be  seaworthy,  when  she  first 
sails  on  the  voyage  insured,  but  she  need  not  continue  so 
throughout  the  voyage ;  so  that,  if  this  is  one  entire 
voyage,  if  the  ship  was  seaworthy  when  she  left  Honfleur,' 
the  underwriters  would  have  been  liable  though  she  had 
not  been  so  at  Angola,  &c. ;  but  according  to  the  construe^* 
tion  contended  for  on  the  part  of  the  plaintiff,  she  must  have 
been  seaworthy,  not  only  at  the  departure  from  Honfleur* 
but  also  when  she  sailed  from  Angola,  and  when  ahe  sailed 
from  St.  Domingo. 

But  if  the  insurance  be  fn  effect  on  two  or  more  voyages," 
and  one  or  more  have  not  commenced,  there  shall  be  an 
apportionment  and  return  of  premium  in  respect  of  those 
voyages  which  have  not  commenced,  as  will  appear  from 
the  following  case : 

An  insurance  was  effected  upon  a  ship  at  five  guineas 
per  cent'.,  lost  or  not  lost,  at  and  from  London  to  Halifax, 
warranted  to  depart  with  convoy  from  Portsmouth  for  the 

k  Bcrmon  r.  Woodbridge,  Doug.  7SI.      i  Steveatoo  t.  8b«w,  3  B«ir.  1137. 
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voyage  (60).    Before  the  ship  arrived  at  Portsmouth,  the 
convoy  was  gone.     Notice  of  this  was  immediately  given 
by  the  insured  to  the  underwriter,  and  at  the  samq  time  he 
was  also  desired  either  to  make  the  long  insurance,  or  to 
return  part  of  the  premium.    The  jury  found  that  the  usual 
settled  premium,  irom  London  to  Portsmouth,  was  one  and 
one  half  per  cent.,  and  that  it  was  usual,  in  cases  like  the 
present,  for,the  underwriter  to  return  part  of  the  premium, 
but  the  quantum  was  uncertain.     It  was  stated,  that  the 
plaintiff  made  to  the  defendant  an  otfer  of  allowing  him  to 
retain  one  and  one  half  .per  cent,  for  the  risk  from  London 
to  Portsmouth.     It  was  holden,  that  the  plaintiff  was  en- 
titled to  recover  such  part  of  the  premium  as  had  been 
given  for  insuring  the  ship  on  the  voyage  from  Portsmouth 
to  Halifax:  Denison  J.  observing,  that  it  was  most  equita- 
ble that  the  defendant  should  retain  the  premium  for  such 
part  of  the  voyage  only  as  he  had  run  the  risk  of;  that  the 
insured  had  a  right  to  have  the  other  part  restored  to  him. 
And  this  wds  agreeable  to  the  general  principle  of  actions 
•for  money  had  and  received  to  the  plaintiff's  use;  where 
the  defendant  had  no  right  to  retain  it,  he  must  refund  it. 
Foster  J.  added,  that  there  was  not  any  consideration  for  the 
remamder  of  the  premium,  i.e.  for  the  voyage  from  Ports- 
mouth to  Halifax,  wherein  no  risk  was  run  by  the  insurer, 
who  only  insured  the  voyage  with  convoy;  therefore  he 
had  no  right  to  retain  the  premium  for  this.     Wilmot  J, 
said,  that  upon  this  policy  there  were  two  distinct  points 
of  time,  in  effect  two  voyages,  which  were  clearly  in  the 
contemplation  of  the  parties,   and  only  one  of  the  two 
voyages  was  made,  the  other  not  at  all  entered  upon.    It 
was  a  conditional  contract,  and  the  second  voyage  was  not 
begun,  therefore  the  premium  must  be  returned ;  for  upon 
the  second  part  of  the  voyage  the  risk  never  took  place. 

Lord  Mansfield  C.  J.,  commenting  on  the  preceding  case 
in  Tyrie  V.  Fletcher,  Cowp.  (>69.,  observed,  "  that  th^  first 
object  of  insurance  was  from  London  to  Halifax  :  but  if  the 
ship  did  not  depart  from  Portsmouth  with  convoy,  then 
there  was  to  be  no  contract  from  Portsmouth  to  Halifax  : 
why  then,  the  parties  have  said,  *  we  make  a  contract 
from  London  to  Halifax,  but,  on  a  certain  contingency,  it 
shall  only  be  a  contract  from  London  to  Portsmouth.* 
That  contingency  not  happening,  reduced  it  in  fact  to  a 


(60)  In  Mr.  J.  Blackstone^s  report  of  this  case,  1  B1.  R.  315, 
tlicst^offds of  the  policy  are**  warranted  to  depart. with  convoy  for 
the  voyage,"  omitting  the  words  "  from  Portsmouth."- 

VOL.   II.  u 
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contract  from  London  to  Portsmouth  only/'  All  the  judges 
in  delivering  their  opinion  laid  the  stress  upon  the  contract 
comprising  two  distinct  conditions,  and  considering  the 
voyage  as  being  in  fact  two  voyages.  And  in  Bermon  t. 
Woodbridge,  Doug.  790.  the  same  learned  judge  observed, 
that  in  Stevenson  v.  Snow  there  was  a  contingency  speci- 
fied in  the  policy,  upon  the  not  happening  of  which  the 
insurance  would  cease.  It  depended  on  tne  contingency 
of  the  ship  sailing  with  convoy  from  Portsmouth,  whether 
there  should  be  an  insurance  from  that  place.  This  neces- 
sarily divided  the  risk,  and  made  two  voyages.  And  in 
Loraine  v.  Thomlinson,  Doug.  587.  Lord  Mansfield  again 
remarked,  that  Stevenson  v.  Snow  was  decided  on  the 
ground  of  there  being  two  voyages. 

The  next  case  in  which  an  apportionment  has  been  al- 
lowed is  that  of  Long  v.  Allen,  B.  R.  E.  2b  6.  d.  Park,  390. 
Marsh.  570«  There  the  terms  of  the  policy  were,  "  at  and 
from  Jamaica  to  London,  warranted  to  depart  with  convoy." 
The  ship  sailed  without  any  convoy.  An  express  usage 
was  found,  that  on  insurances  couched  in  the  tame  terms 
with  the  policy  in  question  the  premium  had  been  returned, 
deducting  one  half  per  cent.,  if  the  ship  departed  i^i^ithout 
convoy.  The  court  decided  in  favour  of  the  return  of  pre- 
mium,  on  the  ground  of  the  usage. 

In  Rothwell  v.  Cook,  1  Bos.  and  Pul.  179.  the  policy  was 
on  ship,  **  at  and  from  Hull  to  Bitboa,  warranted  to  depart 
from  England  with  convoy:*'  the  ship  sailed  from  Hull  to 
Portsmouth,  and  thence  departed  with  convoy,  which  not 
being  direct  for  Bitboa  she  aflerw2\rds  left,  and  was  cap- 
tured: the  wari-anty  not  having  been  complied  with,  the 
plaintiff  would  have  been  nonsuited,  hut  it  was  insisted  that 
ne  was  entitled  to  a  verdict  for  the  premium,  which  was 
found  accordingly.  On  motion  to  set  aside  this  verdict.  Eyre 
C.  J.  said,  the  verdict  now  stands  for  the  return  of  the  whole 
premium,  and  the  question  is,  whether  it  should  stand  for 
-    the  whole,  for  none,  or  for  a  part?   If  for  a  part,  t  do  not 
know  bow  we  are  tO' settle  it;  it  must  depend  on  there 
bein^,  or  not  being,  some  rule  to  be  found  to  direct  us  in 
makmg  the  decision.    Certain  it  is,  that  if  the  ship  had 
been  lost  in  coming  round  to  Portsmouth,  the  underwriters 
would  have  been  liable ;  it  is  not  therefore  reasonable,  that 
they  should  have  been  so  liable  without  retaining  a  propor- 
tion of  the  premium.    You  should  io<|uire  whether  there  is 
any  rate  of  premium  among  the  underwriters  from  Hull  to 
Portsmouth,  apd  whether  the  premium  has  ever  been  ap- 
portionrd  where  tljere  has  been  only  one  insurance,  without 


/ 
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distinguishing  the  diiferent  risks  in  the  policy.  If  you  can 
find  any  rule,  I  recommend  you  to  adopt  it.  'But  if  you 
cannot  agree,  we.think  the  whole  premium  ought  not  to  be 
returned ;  and,  therefore,  the  present  verdict  must  be  set 
aside,  and  the  case  go  to  a  new  trial.    Rule  absolute. 

Where  there  is  an  agreement  to  return  part  of  the  pre- 
mium, S*  if  the  Mp  arrivls"  the  assured  will  be  entitled  to 
a  return,  in  the  event  of  an  arrival  of  the  ship  at  the  port  of 
destination,  although  it  should  appear,  that  the  snip  has 
sustained  a  loss  occasioned  by  a  sea  risk^,  or  that  the  ship 
bas  been  captured  and  recaptured,  and  the  assured  has  been 
obiieed  to  pay  the  salvage*.  But  every  arrival  of  the  ship 
at  the  port  of  her  destination  is  not  an  arrival  within  the 
fair  construction  of  the  agreement ;  such,  for  instance,  as 
an^  arrival  in  possession  of  an  enemy  at  a  neutral  port,  to 
which  she  was  insured,  of  an  arrival  at  her  port  in  England 
as  the  property  of  other  persons  after  a  captufe.  In  short, 
it  must  be  an  arrival  at  the  destined  port  in  the  course  of 
her  voyage". 

The  captors  of  a  ship  and  cargo  effected  an  insurance; 
restitution  was  afterwards  awarded  to  the  owners  (with  the 
exception  of  a  small  part  of  the  cargo) ;  it  was  holden,  thajb 
the  captors  were  not  entitled  to  a  return  of  premium;  for 
they  had  possession  of  the  property  insured  ;  and  if  it  were 
a  legal  capture,  they  were  entitled ;  if  it  were  not,  the 
Court  of  Admiralty  might  amerce  them  in  damages  and 
costs,  and  thev  had  a  right  to  insure  themselves  against  a 
decision,  which  might  have  loaded  them  with  damages  and 

C08t8\ 

The  formal  receipt  in  the  policy  is  conclusive  evidence  of 
the  receipt  of  the  premium  as  between  the  assured  and  un« 
derwriter  in  an  action  for  the  return  of  the  premium^ 

Where  the  assured  or  his  agent'  has  been  guilty  of  fraud, 
at  where  the  assured  knew  that  the  shipi  was  lost,  at  the 
time  of  effecting  the  policy,  the  premium  cannot  be  re- 
covered ;  and  the  same  rule  holds,  where  the  contract  of 
insurance  is  illegal',  unless  the  assured  was  Ignorant  of  the 
illegality  at  th^  time  of  effecting  the  insurance*. 

A  policy  broker  is  the  agent  of  both  the  assured  and'un- 


^•s 


k  Simond  ▼.  Boydell,  Dou^.  96t.  q  Tyler  ▼.  Horne,    London  Siftingi 

1  Aguila  ▼.  Rodgen,  7  T.  R.  491.  after  H.  T.  9s  G.  3.  Lord  Mwuield 

m  Adm.-by  Renyon  C.  J.  8.  C  C.  J.  Park,  9 17. 

n  Boehm  v.  Bell,  8  T.  R.  154.  r  Lowry  ▼  Bonrdiea,  and  other  caiet, 

•  Daiiell  t.  Mair,  1  Camp.  N.  P.  C.  ante,  toI.  l.  p.91. 

539.  ■  Oqib  v.  Bmce,  is  East,  995. 
P  Chapman  ▼.  Fraier,  B.  R.  T.  93  G. 

3.  Park,  917- 
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derwriter,  and  is  the  trustee  for  the  assured  as  long  as  the 
policy  remains  in  his  hands^  to  adjust  and  receive  returns 
of  premium  for  him  when  the  events  have  happened  on 
which  they  are  to  be  made.  Hence  the  broker,  having  no- 
tice that  the  events  hav^  happened  which  entitle  the  as- 
sured to  such  returns,  is  authorized  to  deduct  so  much  from 
'  the  gross  amount  of  the  premiums,  and  to  pay  over  the  dif- 
ference only  to  the  underwriter*. 

In  assumpsit,  on  a  policy  of  insurance",  with  a  count  for 
tnoney  had  and  received,  the  defendant  had  not  paid  any 
money  into  court.  The  defence  was,  that  the  ship  was  not 
seaworthy;  on  which  point,  without  any  direct  evidence 
of  fraud,  the  case  was  submitted  to  the  jury.  General 
verdict  for  defendant. — N.  It  was  not  intimated  to  the  jury, 
that  the  plaintiff  was  entitled  to  a  verdict  for  a  return  of 
premium.  On  an  application  to  the  court,  it  was  holden 
tha):  the  plaintiff  was  entitled  to  a  verdict  for  the  premium 
on  the  count  for  money  had  and  received ;  but  the  court 
hoped,  that  in  future  the  counsel  would  in  his  opening 
demand  the  premium,  in  every  case  where  it  was  intended 
to  insist  upon  it  on  failure  of  his  claim  for  the  loss. 


XII.  Of  Boiiomry  and  Respondentia. 

Bottomry. — An  agreement  entered  into  by  the  owner,  or, 
under  certain  circumstances,  by  the  master  of  a  ship  (6l), 
whereby,  in  consideration  of  a  sum  of  money  advanced,  (for 
the  purpose  of  enabling  the  borrower  to  fit  but  the  ship,  or 
purchase  a  cargo  for  an  intended  voyage)  the  borrower  under- 
takes to  repay  the  same  with  a  stipulated  interest,  if  the 
voyage  shall  terminate  successfully,  and  binds  himself  and 
the  ship  and  tackle  for  the  due  performance  of  the  agree- 
ment, is  termed  bottomry.  The  term  "  bottomry**  is  derived 
from  the  original  language  of  the  agreement,  which  merely 
spoke  of  the  keel  or  bottom  of  the  ship ;  but  the  expression 
was  always  considered  as  being  used  figuratively,  viz.  pars 

t  Slice  T.'Clarkson,  13  East,  507.  u  Penson  v.  Lee,  C.  B.  M.   41  G.  3. 

s  Bofl.  &  Pal.  330. 


(61)  In  a  foreign  country,  in  the  absence  of  theowners*  and  in 
cases  of  necessity,  the  master  ina}'  take  up  money  on  bottomry  for 
the  use  of  the  ship. 
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pro  Mo.  This  agreement  is  sometimes  made  in  ,the  fofm 
of  a  deed-poll,  called  a  bill  of  bottomry,  executed  by  the 
borrower,  and  sometimes  in  the  form  of  a  bond  with  a  pe« 
nalty. 

R€spondentia.^^\{  the  loan  is  not  upon  the  vessel,  but  upon 
the  goods  and  merchandize,  which  must  necessarily  be  sold 
or  exchanged  in  the  course  of  the  voyage,  then  by  the  terms 
of  the  agreement  the  borrower  only  personally  is  bound  to 
answer  the  contract,  who  therefore,  in  this  case,  is  said  iq 
take  up  money  at  respondentia. 

Bottomry  and  respondentia  differ  very  materially  from  a 
simple  loan'.  1.  In  the  case  of  a  loan  the  money  is  at  the 
risk  of  the  boirower,  and  must  b^  repaid  at  all  events. 
But  where  money  is  lent  oh  bottomry  or  respondentia,  the 
money  is  at  the  risk  of  the  lender  during  the  voyage.  2i 
Upon  a  loan,  legal  interest  only  can  be  reserved.  But  upon 
bottomry  or  respondentia,  any  interest  upon  which  the 
parties  agree  may  be  reserved. 

By  Stat  7  G.  1.  c.  21.  s.  2.  "  all  contracts  and  agreements 
made  or  entered  into  by  any  of  his  Majesty's  subjects,  or 
any  person  or  persons  in  trust  for  them,  for  the  loan  of  any 
money  by  way  of  bottomry  on  any  ship  or  ships  in  the  ser- 
vice of  foreigners,  and  bound  to  or  designed  to  trade  in  the 
East  Indies,  are  void." 

By  Stat  19  G.  2.  c.  37^  s.  6.  "  all  money  lent  on  bot- 
tomry, or  at  respondentia,  upon  ships  belonging  to  any  of 
his  Majesty's  subjects,  bound  to  or  from  the  East  Indies, 
must  be  lent  only  on  the  ship,  or  upon  the  merchandizes  on 
board,  and  shall  be  so  expressed  in  the  condition  of  the 
bond,  and  the  benefit  of  salvage  shall  be  allowed  to  the 
lender,  who  alone  shall  have  a  right  to  make  insurance  on 
the  money  so  lent ;  and  in  case  it  shall  appear  that  the  value 
of  his  share  in  the  ship,  or  the  effects  on  board,  does  not 
amount  to  the  full  sum  or  sums  he  has  borrowed  as  afore- 
said,  such  borrower  shall  be  responsible  to  the  lender  for 
so  much  of  the  money  borrowed,  as  he  has  not  laid  out  on 
the  ship  or  merchandize  laden  thereon,  with  lawful  interest 
for  the  same,  in  the  proportion  the  money  laid  out  shall 
bear  to  the  whole  money  lent,  notwithstanding  the  ship  or 
merchandize  shall  be  totally  lost" 

By  Stat.  16  Car.  2.  c.  6.  (made  perpetual  by  stat  22  and 
23  Car.  2.  c.  11.  s.  12.)  reciting  that  masters  and  mariners 
of  ships,  having  insured  or  taken  upon  bottomry  greater 

X  Muth.  634.  * 
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^ums  of  money  than  the  value  of  their  adventures  do  wilfully 
cast  away,  burn,  or  otherwise  destroy,  the  ships  under  their 
charge,  to  the  merchants  and  owners  great  loss;  for  the  pre* 
vention  thereof  for  the  future,  it  is  enacted,  **  that  if  any 
cdptain,  master,  mariner,  or  other  officer,  belonging  to  any 
ship,  shall  wilfully  cast  away,  burn,  or  otherwise  destroy, 
the  ship  unto  which  he  belongs,  or  procure  the  same  to  be 
done,  he  shall  suffer  death  as  a  felon*'  {62).  ^ 


XIII.   Insurance  upon  Lives. 


The  insurance  of  life  is  a  contract  whereby  the  insurer^, 
in  consideration  of  a  certain  premium,  either  in  a  gross  sum 
or  by  annual  payments,  undertakes  to  pay  to  the  person  for 
whose. benefit  the  insurance  is  made,  a  stipulated  sum  of 
money,  or  an  annuity  equivalent,  upon  the  death  of  the 
person  whose  life  is  insured,  whenever  this  shall  happen,  if 
the  insurance  be  for  the  whole  life;  or  in  case  it  shall  hap' 
pen  within  a  certain  period,  if  the  insurance  be  for  lesser  term 
ttfan  for  life.  ^ 

The  utility  of  this  species  of  insurance  is  obvious.  Per- 
sons possessed  of  life  incomes  are.  hereby  enabled  to  secure, 
afteir  their  death,  a  competent  provision  for  their  families; 
and  they  are  also  enabled,  even  in  their  life-time,  in  cases 
of  urgent  necessity,  to  raise  money  by  way  of  loan,  (which 
they  dbuld  not  do  on  mere  personal  security) ;  for,  by  insur- 
ing their  lives  to  the  amount  of  the  sum  borrowed,  the 
lender  may  be  certain  of  having  repaid  the  money  lent  in 
the  event  of  their  death.  By  these  insurances  also,  the 
fines  to  be  paid  upon  the  renewal  of  leases,  or  on  the  de- 
scent of  copyhold  estates,  may  be  provided  for*. 

Several  corporations  and  societies  have  been  established 
for  the  assurance  of  lives.  Among  these  the  following  may 
be  mentioned;  1.  The  Amicable  Society,  established  in 
1700.  2.  The  Royal  Exchange  and  London  Assurance,  in 
the  reign  of  George  the  First.  3.  The  Equitable  Assure 
ance,  1762.    4.  The  Westminster  Society.    6*  The  Pelican 

i  y  Mank.  064.  ^       s  Marah.  664. 


(62)  For  other  statutes  relating  to  the  destruction  of  ships,  see 
ante,  p.862|  n,  (^l). 
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'  Life  losunmce.    0.  The  Globe  Insurance.    7*  The  London 

Life  Association,  established  May,  1806,  No.  48,  St.  Paul'a 
Church-yard.  The  distinguishing  principle  of  the  London 
Life  Association  is,  that  the  assured  are  to  be  partakers 
.of  the  benefit  arising  therefrom  during  life:  the  profits^ 
when  ascertained,  are  to  be  divided  among  the  proprietors, 
in  proportion  to  the  amount  of  their  respective  interests  in 
the  society,,  on  the  most  equitable  plan,  and  are  to  be  pay«- 
able  to  them  during  theii*  respective  lives,  ^t  such  times  and 
in  such  manner,  as  the  court  of  directors,  under  the  sanc« 
tion  of  a  senerai  court  of  proprietors,  shall  appoint 
8.  The  Rock  Life  Assurance  Company,  (established  A.  D. 
1806,)  New  Bridge-street,  Blackfnars.  In  this  institution, 
each  proprietor  is  under  the  necessity  of  insuring  a  sum  on 
his  own  life,  if  accepted  by  the  directors,  or  on  that  of  an 
approved  nominee,  to  the  amount  of  one  quarter  of  the  stock 
standing  in  his  name*  The  representatives  of  the  insured 
are  to  receive  a  certain  sum  at  his  decease,  and  also  such 
addition  as  may  have  been  made  to  that  sum  by  the  pre- 
Tious  resolution  of  the  society^  agreeably  to  the  deed  of  set- 
tlement The  insured  are  either  proprietors  or  non-pro- 
prietors. The  proprietors  are  answerable  each  to  a  certain 
•mount;  they  deposit  a  certain  sum, 'and  form  a  capital 
sufficient  to  answer  all  contingencies.  The  insured  non* 
proprietors  have  not  any  share  in  the  risk ;  they  pay  certain 
premiums,  in  consideration  whereof,  at  their  decease,  their 
representatives  will  become  entitled  to  the  sum  insured, 
and  will  partake  equally  with  the  proprietors  in  such  addi- 
tion as  may  have  been  made  at  different  times  to  each  policy. 

The  making  insurances  on  lives,  or  other  events,  whereiA 
'  the  insured  had  no  interest,  having  introduced  a  mischievous 
kind  of  gaming,  it  was  enacted  by  stat.  14  Geo.  3.  c.  48. 
first,  **  that  no  insurance  should  be  made  by  any  person, 
body  politic  or  corporate,  on  lives,  or  on  any  other  event, 
wherein  the  person  for  whose  benefit,  or  on  whose  account 
the  policy  is  made,  has  no  interest,  or  by  way  of  gaming 
or  Ivagering.  $dly.  That  in  every  policy  on  lives  or  other 
events,  thb  name  of  the  person  interested,  or  on  whose  ac- 
count it  is  made,  must  be  inserted.  3dly,  That  no  greater 
sum  should  be  recovered,  or  received  from  the  insurer,  than 
the  amount  of  the  interest  of  the  insured  (63). 

_  ^ 

Whether  the  insured  has  an  interest  within  the  meaning 


(63)  Marine  iosnrances  are  expresuly  exempttd  from  the  opera- 
tion of  this  statute.    See  the  proviso  lu  the  4t^  section. 


y 
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of  the  preceding  statute,  is  sometimes  the  subject  of  litiga- 
tion ;  as  to  which,  it  has  bt .  n  hold^n,  that  a  creditor  has  an 
insurable  interest  in  the  life  of  his  debtor,  at  least  where  he 
has  only  the  personal  security  ot  the  debtor*  (64).  But 
although  a  creditor  may  insure  ihe  life  of  his  debtor  to  the 
extent  of  his  debt,  yet  such  a  contract  is  substantially  a 
contract  of  indenmity  against  the  loss  of  the  debt*,  and, 
therefore,  if,  after  the  death  of  the  debtor,  liis  executors 
pay  the  debt  to  the  creditor,  the  latter  cannot  afterwards 
recover  upon  the  policy,  although  the  debtor  died  insolvent, 
and  the  executors  were  furnished  with  the  means  of  pay- 
ment by  a  third  party,  it  being  immaterial  from  what  fiind 
the  debt  has  been  discharged  so  as  the  creditor  has  received 
satisfaction. 

But  where  the  debt  accrues  by  virtue  of  an  illegal  secu- 
rity, as  a  note  for  money  won  at  play,  such  interest  is  not 
insurable^ 

In  an  action  on  an  insurance  on  the  life  of  J.  S.'  for  one 
year,  and  during  the  life  of  the  plaintiff,  but  in  case  the 
plaintiff  should  die  before  J.  S.  the  policy  to  be  void; 
it  appeared  that  J.S.  had  granted  an  annuity  to  the  plaintiff's 
late  brother,  which  annuity  be  had  bequeathed  to  persons 
not  parties  to  this  insurance,  having  appointed  the  plaintiff 
executor  of  his  will,  and  directed  him  to  make  assurance. 
It  having  been  objected,  that  the  insurance  was  made  by  a 
person  not  having  any  beneficial  interest,  Lord  Kenyon  CJ. 
held  this  to  be  a  sufficient  interest  to.  support  the  action, 
observing,  that  the  plaintiff  could  not  assent  to  the  legacy, 
before  the  testator's  debts  were  paid,  without  being  guilty  bf 
a  devastavit;  and,  being  executor,  all  the  interest  of  the 
testator  vested  in  him.  The  cause  proceeded,  but  it  appear- 
ing, that  J.  S.  was  in  a  dying  state,  when  the  policy  was 
effected,  the  defendant  had  a  verdict. 

Before  a  policy  of  insurance  upon  a  life  is  effected,  it  is 
usual  for  the  party  (whose  life  is  the  object  of  the  inaurance) 
to  subscribe  a  written  declaration,  touching  his  age,  state 
of  health,  (e.  ^.  whether  he  has  ever  had  the  small-pox, 
gout,  &c.)  and  other  circumstances. 

a  Anderson  v.   Edie,  Hi).   1795,  per  c   Dwyer  y.    Edie,   London   SUtiap 

Ld.  Kenyon  C.  J.  at  N.  P.  Park,  after  II.  1788.  Buller  J.  Park,  438. 

43fi.  d  Tidswell    r.    Aukerstein,    Peake*B 

b  GodsaU  ▼.  Boldero,  9  Eas^  72.  N.  P.  C.  151. 

»  • 

(64)  See  the  remarks  of  Serjeant  Marshall  on  this  point  in 
p.  673,  4,  5. 
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*  *  ■ 

The  substance  of  this  declaration  is  recited,  and  the 
whole  is  incorporated  by  reference  in  the  policy;  at  the  - 
end  of  which,  a  proviso  is  usually  inserted,  declaring  the 
policy  to  be  void  in  case  the  insured  should  die  upon  the 
seas,  or  go  beyond  the  linriits  of  Europe,  without  leave  ob- 
tained from  the  directors,  or  commit  suicide,  or  die  by  the 
hands  of  justice,  or  if  the  age  of  the  assured  exceed 
years,  or  if  the  assured  be  afflicted  with  any  disorder  which 
tends  to  the  shortening  of  life  (do);  or  in  case  the  declara* 
tion  should  contain  any  averment  which  is  not  true. 

Such  are  the  conditions  which  are  usually  required,  vary- 
ing, however,  according  to  the  regulations  of  the  different 
insurance  companies.  The  policy  of  imposing  these  terms 
is  obvious ;  for  if  there  be  not  any  warranty  or  condition  op 
the  part  of  the  insured,  the  insurer  is  subject  to  all  risks, 
unless  he  can  shew  that  there  has  been  a  fraudulent  conceal- 
ment or  suppression  of  the  truth^ 


XIV.  Insurance  against  Fire. 

* 

Bvthiscontract^  the  insurer,  in  consideration  of  a  certain 
premium  received  by  him,  either  in  a  gross  sum,  or  by  an- 
nual payments,  undertakes  to  indemnify  the  insured  against 
any  loss  or  damage  which  he  may  sustain  in  his  houses^ 

e  Stackpool  ▼.  SimoD,  per  Ld.  Mans-        f  Mmrsh.  6si.  * 
field  C  J.,  H.  T.  1779,  Park,  437. 


{^^  J.  S.  was  warranted  in  good  health  at  the  time  of  making 
the  policy.  In  an  action  od  the  policy,  it  appeared,  that  in  con- 
sequence of  a  wound  which  J.  8.  had  received  in  battle  many  years 
before,  and  which  had  occasioned  a  partial  relaxation  or  palsy,  he 
could  not  retain  his  urine  or  foeces.  This  had  not  been  mentioned 
to  the  insurer.  J.  S.  died  of  a  fever.  It  was  proved  by  several 
physicians  and  surgeons,  that  the  wound  had  not  any  connection 
with  the  fever,  that  the  want  of  retention  was  not  a  disorder  that 
shortened  life,  and  that  the  party  might,  notwithstanding,  have 
lived,  to  the  common  age  of  man.  Lord  Manuheid  told  the  jury, 
that  the  only  question  was,  whether  the  party  was  in  a  reasonably 
good  state  of  health,  and  such  a  life  as  ought  to  be  insured  on 
common  terms?  The  jury,  upon  this  direction,  found  a  verdict 
for  plaintiif. 

A  warrantv  that  the  party  is  in  a  good  state  of  health  will  not  be 
falsified  by  shewing,  that  he  was  troubled  with  spasms  and  cramps, 
and  violent  fits  of  the  gout.  Willes  v.  Poole,  at  N.  P.,  1780. 
Marsh.  669. 
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or  otb^  boildiogBy  goodi,  and  merchandise,  by  Art,  during 
a  limited  period  of  time. 

A  policy  of  insurance  against  6re  is  a  contract  which  ia 
not  in  its  nature  assignable* ;  it  is  merely  a  special  agreement 
with  the  person  insuring,  that  the  insurer  will  indemnify 
him  i^inst  such  loss  or  damage  as  he  may  sustain.  The 
policy,  however,  may,  and  frequently  is,  assigned  with  the 
consent  of  the  insurer. 

In  order  to  entitle  tbe  plaintiff  to  recover  on  a  policy  of 
insurance  against  fire,  it  must  appear,  that  the  policy  was 
duly  stamped. 

Tbe  amount  of  the  stamp  duty  on  insurances  aeainst  fire 
is  fixed  by  stat  48  G.  3.  c.  149.  schedule,  Part  1.^  and  is 
one  sbillinff.  on  insurances  upon  buildings,  goods,  or  other 
property^  from  loss  by  fire  only. 

It  is  necessary  that  the  insured  should  have  an  interest  or 
property  at  the  time  of  insuring^,  and  at  the  time  tbe  loss 
nappens ;  and  in  case  of  loss,  tbe  insured  can  only  recover 
to  the  extent  of  his  interest,  insurances  against  fire  being 
within  the  sUt  14  G.  S.  c  4& 

The  form  of  the  poTicy  used  by  the  different  companies  is 
nearly  the  same.  The  principal  difference  consists  in  the 
articles  of  tbe  printed  proposals,  which  are  incorporated  by 
reference  with  the  policy,  and  are  to  be  considereo  as  part  of 
the  contract'. 

By  the  printed  proposals  of  a  fire  insurance  company^, 
it  was  stipulated, "  that  the  insured  should  procure  a  certi* 
ficate  of  the  minister,  &c.  of  the  parish,  importing  that  they 
knew  tbe  character  of  the  insured,  &;c."  it  was  holden,  that 
tbe  procuring  such  certificate  was  a  condition  precedent 
to  the  right  of  tbe  insured  to  recover ;  and  that  supposing 
the  minister,  &c.  had  wrongfully  refused  to  grant  such  cer^ 
tificatei  it  would  not  vary  tbe  case,  the  rule  being,  that  if  a 

Seiaen  undertake  for  the  act  of  a  stranger,  that  act  must  be 
one* 

The  policy  usually  provides,  that "  no  loss  or  damage  by 
fire^  happenmg  by  any  invasion,  foreign  enemy,  or  any,  mi« 

y  Vet  U.  Kliif  Ch.  in  ttywM  ▼.  Dal-  i  Sec  Roatlcdge  t.  Bnrrell,  l  H.  Bl. 

mV,  a  Bra.  P.C.  407-  bat  inTMriln'k  S54. 

ed.  4Bro.P.C.  431.  k  Wonleyr.  Wood,6T.IL7io.    a«e 

ll  Per  Ld.  Hwdwicke  in  the  Sadler's  also  Oldman  v,  Bewicke,  8  H.  Bl. 

CoB]^.  r.  Badeock,  9  Atk.  555.   See  577.  n.  to  the  ssaie  dTect. 
-  tlM  itaUte  Hi  t^precadiof  Mction. 
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litary  or  usurped  power  wbatsoeTer,  will  be  iwde  good  by 
the  m8urcr."  '        , 

The  words  ^'  usurped  power,**  in  the  proviso^,  mean  en 
inyasion  from  abroad,  or  an  internal  rebellion,  not  the  power 
of  a  common  mob. 

The  Sun  Fire  ODSce,  in  the  year  17£7,  introduced  into 
the  preceding  exception  the  words  "  civil  commotion,**  by 
reason  of  which  it  was  holden'',  that  the  office  was  not  liable 
fore  loss  sustained  by  the  plaintiff,  whose  house  and  distil* 
lery  were  set  on  fire  by  the  mob  during^  the  riots  in  the  year 
1780  (66). 

In  a  policy  of  insurance  against  loas  by  fire%  from  half  a 
year  to  half  a  year,  the. insured  agreed  to  pay  the  premium 
half-yeariv,  **  as  long  as  the  insurers  should  agree  to  accept 
tiie  same,  within  jBfteen  days  after  the  expiration  of  the 
farmer  half-year;  and  it  was  also  stipulated,  that  no  insur- 
ance should  take  place  until  the  premium  was  actually  paid ; 
a  loss  happened  within  fifteen  days  after  the  end  of  one  bal^ 
vear,  but  before  the  premium  for  the  next  was  paid ;  it  was 
holden,  that  the  insurers  were  not  liable,  though  the  insured 
tendered  the  premium  before  the  end  of  the  fifteen  days^ 
but  after  the  loss.  ^ 

By  a  policy  under  seals  referring  to  certain  printed  pro* 

fosals»  a  fire  office  insured  the  defendant's  premises  irom 
1th  of  November,  1809,  to  2bth  December,  180S,  for  a  cei- 
tain  premium,  which  was  to  be  paid  yearly  on  each  95tb  of 
December,  and  the  insurance  was  to  continue  so  long  as  the 
insured  should  pay  the  premium  at  the  said  times,  and  the 
office  should  agree  to  accept  it.  By  the  printed  propoeala 
it  was  stipulated,  that  the  insured  should  make  all  future 
'  payments  annually,  at  the  office,  within  fifteen  days  after 
the  day  limited  by  the  policy,  upon  forfeiture  of  the  benefit 
thereof,  and  that  no  insurance  was  to  take  place  till  the  pre- 
mium were    paid;    and    by  a  subsequent   advertisement 

1  Drinkwaier  ▼.  Loudon  An.,  2  Wils.  n  Tarleton  t.  Stanifortb,  5  T.  R.  695. 

S63.    Wilmot,  989.  S.  C.  Judpment   affirmed  ia  Exch.   Cb. 

'm  Laugdale  v.  Maion,Park,425.  Manb.  l  Bos.  &  Pnl .  471 . 

689.  o  Salrin  ▼.  James,  6  East,  571. 


(66)  The  plaintiff  afterwards  brought  his  action  against  the  hun* 
dred  upon  the  riot  act,  1  G.  1.  c.  5.  8.  6.  aud  recovered.  Marab, 
691*  An  insurance  company  having  paid  a  loss  occasioned  by 
riots,  may  recover  back  such  loss  in  an  action  against  the  hundred^ 
OQ  the  above  act,  suing  in  the  name  and  with  the  consent  of  the 
insured.    Mason  v.  Sainsbury,  £•  22  G.  3*  B.  R.  Marsh.  691. 
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(agreed  to  be  taken  as  part  of  the  policy),  the  oGEice  engaged 
that  all  persons  insured  there,  by  policies  for  a  year  or  more, 
had  been  and  should  be  considered  as  insured  for  fifteen 
days  beyond. the  time  of  the  expiration  of  their  policies;  it 
was  holden,  notwithstanding  this  latter  cjause,  (the  insured 
having,  before  the  expiration  of  the  year,  had  notice  from 
the  office  to  pay  an  increased  premium  for  the  year  ensuing, 
or  otherwise  they  would  not  continue  the  insurance,  and 
the  insured  having  refused  to  pay  such  advanced  premium) 
that  the  office  was  not  liable  for  a  loss  which  happened 
within  fifteen  days  from  the  expiration  of  the  year  for 
which  the  insurance  was  made ;  though  the  insured,  after 
the  loss,  and  before  the  fifteen  days  expired,  tendered  the 
full  premium  which  had  been  demanded  ;  for  the  effect  of 
the  whole  contract,  &c.  taken  together,  was  only  to  give 
the  insured  an  option  to  continue  the  insurance  or  not,  dur- 
ing fifteen  days  after  the  expiration  of  the  year,  by  paying 
the  premium  for  the  year  ensuing,  notwithstanding  any  in- 
tervening loss,  provided  the  office  had  not,  before  the  end 
of  the  year,  determined  the  option,  by  giving  notice  that 
they  would  not  renew  the  contract. 

In  covenant  against  the  defendants,  who  were  membere 
of  the  Sun  fire-office,  a  tender  was  pleaded  and  money  paid 
into  court,  under  the  19  G.  2.  c.  37.  s.  ?•  It  was  objected, 
that  the  statute  did  not  extend  to  insurances  against  loss  by 
fire ;  but  the  court  overruled  the  objection,  on  the  grouna, 
that  the  statute  was  not  necessarily  confined  tomarine  insu- 
rances ;  that  it  ought  to  be  construed  as  extensively  as  the 
mischief,  and  there  was  as  much  reason  to  have  money  paid 
into  court  on  a  fire  insurance  as  on  any  other'. 


p  Solomon  v.  Bewicke,  3  Taunt.  317- 
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LIBEL. 

L  Of  the  Natter e  of  a  Libel,  and  in  what  Cases  an 

Action  may  he  maintained  for  this  Injury. 
IL  Of  the  Declaration  artd  Pleadings. 
III.  Of  the  Evidence. 


I.  Of  the  Nature  of  a  Libel,  and  in  what  Cases  an 
Action  may  be  maintained  for  this  Injury, 

A.  xiBEL  is  ,a  malicious  defamation  expressed  in  printing 
or  writing,  or  by  signs,  pictures,  &c.  tending  to  injure  the 
reputation  of  another,  and  thereby  exposing  such  person  to 
public  hatred,  contempt,  or  ridicule  (1). 

'  An  action  on  the  case  is  maintainable  against  any  person, 
who  falsely  and  maliciously  publishes  any  libel  against  an- 
other. 

As  there  is  a  difference  between  the  malignity  and  inju- 
rious consequences  of  slanderous  words  spoken  or  written*, 
the  one  being  sudden  and  fleeting,  the  other  permanent,  de- 
liberate, and  disseminated  with  greater  ease;  many  words 
which,  if  spoken,  would  not  be  actionable,  are  actionable,  if 

«  AMiin  T.  Calpcper,  9  Show.  314.   King  y.  Lake,  Hardr.  470.  Per  Hale  C.  B. 


I 


(\)  **  If  any  man  deliberately  or  maliciously  publishes  any  thing 
'in  "vvritin^  concerning  another,  p^hich  renders  him  ridiculous,  or 
tends  to  hinder  mankind  from  associating  or  having  intercourse 
with  him,  an  action  lies  against  such  publisher.  Per  Wilmot  C.J. 
2  Wils.  403.-—**  1  have  no  doubt  that  the  writing  and  publishing 
ahy  thing  \vhich  renders  a  man  ridiculous,  is  actionable." — Per 
Batharst  J.,  S*  C    See  also  the  same  opinion  expressed  by  Gould 
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published  in  the  way  of  libel  (2).  Hence  the  word  swindler, 
if  spoken  of  another,  (unlesB  it  be  spoken  in  relation  to  his 
trade  or  business)  is  not  actionable^;  but  if  it  be  published 
in  the  way  of  libel,  it  is  actionable*.  Hence,  also,  the  pub* 
lication  of  a  letter  containing  some  verses,  in  which  plain- 
tiff was  called  an  itchy  old  IomI,  was  deemed  a  libel''.  So 
the  publication  of  a  letter,  in  which  plaintiff  was  stated 
to  be  one  of  the  most  infernal  villains  that  ever  disgraced 
human  nature,  has  been  holden  actionable,  without  proof 
of  special  damage^. 

A  fair  and  candid  comment  on  a  place  of  public  enter- 
tainment, in  a  newspaper,  is  not  a  libel^ 

In  like  manner  a  comment  upon  a  literary  production, 
exposing  its  follies  and  errors,  and  holding  up  the  author  to 
ridicule,  will  not  be  deemed  a  libel,  provided  such  comment 
does  not  exceed  the  limits  of  fair  and  candid  criticiism,  by 
attacking  the  character  of  the  writer,  unconnected  with  his 

Eublication ;  and  a  comment  of  this  description  every  one 
as  a  right  to  publish,  although  the  author  may  suffer  a 
loss  from  it  Such  a  loss  the  law  does  not  consider  as  an 
injury;  it  is  a  loss  which  the' party  ought  to  sustain,  inas- 
much as  it  is  the  loss  of  fame  and  profits  to  which  he  was 

b  Sayile  ▼.  Jardme,  s  H.  BK  531.  e  Bell  r,  SUne,  1  Boa.  &  Pal.  SSI. 

c*J.  Aoson  ▼.  Stuart,  1 1.  R.  748.  f  Dibdin  y.  Swan,  1  Esp.  N.  P.  C.  A. 

4  Villert  T.  Moml«y,  8  Wib.  403.  Keoyoii  C.  J. 


(2)  In  Bradley  v.  Methwyn,  B.  R-  M .  10  G.  2.  MSS.  which 
was  an  action  on  the  case  for  a  libel,  Ld.  Hardwicke,  C.  J.  obseryed, 
that  *'  the  present  case  is  not  for  wordsi  but  ibr  a  libel,  in  which 
the  rale  is  difierent,  for  some  words  may  he  actionable,  or  prosecuted 
by  way  of  indictment,  if  reduced  into  writing,  which  would  not  be 
so,  if  spoken  only.  For  the  crime  in  a  libel  dees  not  ariffe  merely 
from  the  scandal,  but  from  the  tendency  which  it  has  to  ocossioD 
a  breach  of  the  peace,  by  making  the  scandal  mote  public  and 
lai»tin|(,  and  spreading  it  abroad ;  which  was  ao  determined  in  Am 
court,  in  the  case  of  King  v.  Griffin,  Hil.  7  Geo.  2."  This  subject 
was  much  discussed  in  Tnorley  v.  E.  of  Kerry,  on  error  in  £xch. 
Ch.  E.  T.  52  G.  3.  where  a  defamatory  writing,  imputing  hypocrisy 
to  the  earl,  and  that  he  used  religion  as  a  cloak  for  unworthy  puJ> 

}>08e8,  was  holden  to  be  actionable ;  Sir  James  Mansfield,  who  d<»- 
ivered  the  jadgment,  observing,  that  he  was  bound  by  the  later  aa- 
thorities,  althoagh  the  distinction  between  speaking  and  writing  was 
not  to  be  found  in  Rollers  Abridgment,  or  the  earlier  editions  of 
Corny ns^s  Digest.  The  action  was  a  common  action  0{i  the  oase^ 
and  not  an  action  for  scandalnm  magnatum. 
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not  fairly  entitled*.  But  if  a  petsodi  under  the  pretence  of 
criticising  a  literary  work,  defames  the  private  cnaracter  of 
the  author,  and  instead  of  writing  in  the  spirit,  and  for  the 
purpose,  of  fair  and  candid  discussion,  travels  into  collateral 
natter,  and  introduces  facts  not  stated  in  the  work,  accom<» 
panied  with  injurious  comments  upon  them,  such  person  i$ 
a  libeller,  and  liable  to  an  action\ 

.  A  fair,  plain,  unvarnished  account  of  the  proceedings  of 
a  court  of  justice,  is  not  a  libel^  (3),  but  a  highly  coloured 
account  of  such  proceedings,  mixed  up  with  insinuations  of 
peijuryS  cannot  be  justified.  '  . 

A  jhlse  or  scandalous  niatter  contained  in  a  petition  to  a 
committee  of  Parliament',  or  in  articles  of  the  peace  ex- 
hibited to  justices  of  the  peace,  or  in  any  other  proceeding 
in  a  regular  course  of  justice,  will  not  make  the  complaint 
amount  to  a  libel. 

Although  that  which  is  written  may  be  injurious  to  the 

f  Carr  v.  Hood,  i  Camp.  N.  P.  C.  855.  1  Carry  t.  Walter,  i  Boi.  k  Pul.  53S. 

n.  Ellenborovgh  C.  J.  k  Stiles  ▼.  Nokes,  7  Bast,  493. 

I1  Nif^htingale  v.  StodLdale,  London  1  1  Hawk.  B.  1.  c.73.  t.  8.  MonHott 
Sittiugft  after  H.  T.  49  G.  3.  EUen-  ▼.  CUpham,  B.  R.  £.  15  Car.  1.  SIf 
bomngk  C.  J.  W.  Jonci,  431*    March,  90. 8.  C. 


(3)  In  the  case  of  the  Kio^  v.  Wright,  8  T.  R.  293.  the  court 
refused  to  grant  a  crimiDal  information  against  a  bookseller  for 
printing  a  true  copy  of  a  report  of  a  Committee  of  the  House  of 
Commons,  though  it  roflected  on  the  character  of  an  iodividuaU 
-"  Tt  must  not  be  taken  for  granted,  that  the  publication  of  everr 
matter  which  passes  in  a  court  of  justice,  however  truly  represented, 
is,  under  all  circumstances,  and  with  whatever  motive  published, 
justifiable ;  but  that  doctrine  must  be  taken  with  grains  of  allow* 
Slice.'*  Per  Ld.  EHt nborough  C.  J.  and  Grose  J.  in  Stileg  y. 
Nokea,  7  East,  S03*  **  It  often  happens  that  circumstances  ne^ 
Ceseary  for  the  sake  of  public  justice  to  be  disclosed  by  a  witness  in 
a  judicial  inquiry,  are  very  distressing  to  the  feelings  of  individuals* 
on  whom  they  reflect;  apd  if  such  circumstances  were  afterwardtf 
wantonly  published,  I  should  hesitate  to  say,  that  such  unnecessary 
publication  was  not  libellous^  merely  because  the  matter  had  been 
given  in  evidence  in  a  court  of  justice."  Per  Lord  Ellenborough 
C.  J.,  S.  C.  ^*  If  a  member  of  parliament  publish  in  the  news- 
papers  his  Speech,  as  delivered  in  Parliament,  and  it  contains 
«ha.rgei  of  a  slanderous  nature  against  an  individual,  an  information 
will  lie  for  a  libel ;  though  had  the  words  been  merely  delivered  in 
Parliament,  they  would  be  dispunishable  in  the  courts  at  West* 
ninster/'     The  King  v.  Ld.  Abingdon,  1  Esp.  N.  P.  C.  226. 


934  LIBEL. 

character  of  another",  yet  if  done  honafide^  or  with  a  view 
of  investigating  a  fact,  in  which  the  party  making  it  is  in- 
terested, it  is  not  libellous.  Hence,  where  an  advertisement 
was  published  by  the  defendant,  at  the  instigation  of  A*  the 
plaintiff's  wife,  for  the  purpose  of  ascertaining  whether  the 

Elaintifi*  had  another  wife  living  when  he  married  A. ;  It  was 
olden,  that  although  the  advertisement  might  impute  biga- 
piy  to  the  plaintiff,  yet,  having  been  published  under  such 
authority,  and  with  such  a  view,  it  was  not  libellous. 

A  letter  written  confidentially  to  persons  who  employed 
A.  as  their  solicitor",  conveying  charges  injurious  to  his 
professional  character  in  the  management  of  certain  con« 
cerns  which  they  entrusted  to  him,  and  in  which  B.  the 
writer  of  the  letter  was  likewise  interested,  was  holden 
not  to  be  a  libel. 

A  defamatory  writing**,  expressing  only  one  or  two  letter^ 
of  a  name,  in  such  a  manner,  that,  from  what  goes  before 
and  follows  after,  it  must  necessarily  be  understood  to  sig* 
nify  such  a  particular  person,  in  the  plain,  obvious,  and 
natural  construction  of  the  whole,  and  would  be  nonsetise 
if  strained  to  any  other  meaning,  is  as  properly  a  libel,  as  if 
it  had  expressed  the  whole  name  at  large  ;  for  it  brings  the 
utmost  contempt  upon  the  Ifiw,  to  sufler  its  justice  to  be 
eluded  by  such  trifling  evasions. 


IL  Of  the  Declaration  and  Pleadings. 

FeTttie.— -This  is  a  transitory  action,  and  consequently  the 
venue  may  be  laid  in  any  county. 

It  may  be  stated  as  a  general  rule,  that  the  venue  cannot 
be  changed  in  this  action  ;  to  this  rule,  however,  there  are 
the  two  following  exceptions.  1st,  Where  the' writing  and 
publication  are  confined  to  the  same  county<*.  In  this  case 
the  venue  may  be  changed  into  such  county**.  9d,  If  the 
libel  be  sent  out  of  England  in  a  letter,  the  venue  may  be 
changed  into  that  county  in  which  the  letter  was  written\ 

m  Delany  v.  Jones,  4  Esp.  N.  P.  C  p  Pinkney  v.  Collins,  i  T.  R.  571. 

191.  q  Frermaii  v.  Norris,  3  T.  R.  306.    E. 
n  M^DongaH    r,    Clarid|ne,    1  Camp.         of  Keny  v.  Thorley,  B.  R.  M.  49 
.  N.  p.  C.  3(>7.  Ld.  EUenborougli  C.  J.        G.  3.  MS.  S.  P. 

•  Hurt's  Case,  Trin.  18  Ann.  l^awk.  r  Metcalf  v.  Markham,  3  T.  R.  6S2. 
book  1.  c.  73*  B.  5. 
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According  to  the  usual  form  of  the  declaration  in  this 
action,  after  the  prefatory  averments  which  the  circum- 
stances of  the  case  may  render  necessary  as  inducement  to 
the  action,  the  plaintiff  states,  **  that  the  defendant  falsely 
and  maliciously  wrote  and  published  (4)  of  and  concerning 
(51  the  plaintiff  a  false,  &c.  libel,  which  libel  is  according  to 
the  tenor  and  effect  following;"  the  libel  is  then  set  forth 
in  hcec  verba,  accompanied,  however,  with  the  necessary 
innuendos,  in  order  to  illustrate  andexplainthe  tendency  and 
bearing  of  the  libel,  und  to  give  it  its  force  and  application ; 
and  in  this  part  of  the  declaration  care  must  be  taken,  that 
the  libel  be  so  set  forth,  as  to  agree  with  that  produced  in 
evidence.  If  the  nature  of  the  case  requires  it,  several 
counts  are  added,  stating  the  case  with  variations,  according 
to  the  discretion  of  the  pleader.  The  declaration  then  con- 
cludes with  the  damage^  either  general,  which  the  law  sup- 
poses to  have  been  sustained,  or  special,  which  the  party  has 
actually  sustained,  in  consequence  of  the  publication  of  the 
libel. 

If  the  libel  be  written  in  a  foreign  language,  the  original 
should  first  be  set  forth  in  the  declaration,  and  then  the 
translation*. 


Of  the  Pleadings. 

The  general  issuie  in  this  action  is,  not  guilty. 

If  the  matter  of  the  libel  be  true,  the  defendant  may 
plead  it  in  justification  (6) ;  but  in  such  justification  if  there 

■  Zenobio  v.  Axtell,  6  T.  R.  169. 


I 


(4)  Although  the  jnthHcmHon  of  the  ]ib«l  ipuftt  be  stated  in  the 
declaratioD»  ^et  it  will  be  sufficient  to  ttiitesiich  matter  as  amouots 
to  a  pablication,  without  using  the  formal  \irord  published*  Baldwin 
V.  Elphioston,  S  BL  R.  1037- 

(5)  Judgment  was  arrested  after  verdict,  because  it  was  not  laid 
that  the  libel -was  '*of  or  coacerniDg  plaintiff.^'  Lowfieid  v.  Bancroft 
and. another,  Str.  934. 

(6)  The  only  authorities  of  which  1  am  aware,  for  this  position, 
are  the  dicta  of  Hobart  C.  J.  in  Lake  v.  Hatton,  Hob.  Rep.  253., 
and  of  Holt  C  J.  10  an  anonymous  case,  1 1  Mod.  99* ;  hut  the  po- 
sition is  warranted  by  the  opinion  of  the  profession,  and  the  practice 
at  the  present  day.  See  J'Anson  v.  Stiiawt,  1  T.  R.  7^0.  And  in 
a  late  case  of  PlonVttt,  solicitor  general  of  Ireland,  v.  Cobbett, 
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• 

be  any  thing  specific  in  the  subject,  issuable  facts  ought 
.to  be  stated,  and  uot  general  charges  of  misconduct;  for 
where  a  libel  charged  an  attorney  with  gross  negligence, 
falsehood,  prevarication,  and  excessive  bills  of  costs  in  the 
.business  which  he  had  conducted  for  the  defendant;  it  was 
holdenS  that  a  plea  in  justification  repeating  the  same  gene- 
ral charges,  without  specifying  the  particular  acts  of  mis- 
conduct was  bad,  upon  demurrer;  and  that  it  was  incum- 
l)ent  on  the  defendant,  who  must  be  taken  to  know  the  par- 
ticular acts  of  misconduct,  to  disclose  them.  It  is  not  any 
bar  to  the  action,  that  the  plaintiff  has  been  in  the  habit  of 
libelling  the  defendant^ ;  although  it  may  operate  in  miti« 
gation  of  the  damages. 

To  this  action  the  defendant  may  plead  the  statute  of  li- 
mitations', that  is,  '*  that  the  cause  of  action  did  not  accrue 

t  HoliDet,  Gent,  one  &c.,  t.  Catesby,    u  Finnertyv.  Tipper,  s  Camp.  N.  P.  C. 
1  Taunt.  543.  76. 

•     X31  Jac.  I.e.  l6. 


tried  before  Lord  E(leoborough  C.  J.  Middx.  Sittingfi,  ^th  May, 
180'4,  (which  wa^an  'action  on  the  case  for  a  libel,  to  which  the  de- 
fendant had  pleaded  N.  G.)  it  was  observed,  by  Lord  Elleuborough 
C.  J.,  in  his  direction  to  the  jury,  that  "  tn  case  the  libel  had  been 
truCy  it  toould  have  been  open  to  the  defendant  to  have  justified  ii  on 
the  record'^*  It  is  worthy  of  remark,  however,  that  though  this  doc- 
trine is  now  taken  for  certain,  yet  it  was  not  considered  aa  settled 
•even  so  late  as  the  year  1735 ;  for  in  the  King  v.  lioberts,  B.  R. 
M,  T.  8  G.  3.  MSS.  on  a  motion  for  an  information  against  the 
defendant  for  a  libel.  Lord  Hardwicke  C  J.  thus  expressed  him- 
self: **  It  is  said,  that  if  an  action  were  brought,  the  fact,  if  true, 
might  be  justiBed;  but  I  think  that  is  a  mistalce ;  such  a. thing  was 
never  thought  of  in  the  case  of  Harman  v.  Detaney,  £.  4  Geo.  3. 
(Str.  898.)  I  never  heard  such  a  justification  tn  an  actum  for  a  libel 
even  hinted  at.  The  law  is  too  cai*efal  in  discountenancing  such 
practices.  All  the  favour  that  I  know  truth  afibrds  in  such  a  case 
is,  that  it  may  be  shewn  in  mitigation  of  damans  tn  an  action,  and 
^f  the  fine^  upon  an  indictment  or  an  information.** 

Information  against  defendant  for  publishing  a  libel  against 
Mr.  Swinton,  of  Wadham  College,  Oxon,  accusing  him  of  sodo- 
mitical  practices.  Lee  C.  J.  rejected  evidence  offered  of  de- 
fendant's reasons  for  the  accusation,  viz.  that  the  supposed  pathic 
had  informed  him  of  them,  saying,  that  the  only  question  w^as, 
whether  defendant  was  guilty  of  publishing  the  Ubel.  It  had 
been  always  holden,  that  the  truth  of  a  libel  could  not  be  'given  in 
evidence  by  way  of  justi6catton;  because,  if  the  person  charged 
with  any  crime  is  guilty,  he  ought  to  be  proceeded  against  in  a 
legal  course,  and  not  reflected  upon  in  such  a  manner.  Bull. 
N.  P.  9. 
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iftt  any  time  within  six  years  next  before  tlie  commencement 
of  the  plaintiff's  action." 


IIL  0/*  ihe  Evidence. 

Th£  libel  must  be  produced,  and,  before  it  is  read,  it 
must  be  proved  that  it  was  published  by  the  defendant. 

If  it  be  proved,  that  the  libel  was  bought  in  the  shop  of  a 
bookseller^,  of  a  person  acting  in  the  shop  as  the  servant 
of  the  bookseller,  this  will  be  prima  facie  evidence  of  a 
publication  by  the  bookseller,  inasmuch  as  be  has  the  pro- 
fits of  the  shop*  and  is  therefore  answerable  for  the  con« 
.  seqgences. 

If  the  libel  be  in  a  foreign  language,  in  which  case,  as  it 
^  has  already  been  observed,  the  libel  must  be  set  forth  in 
the  declaration,  both  in  the  original  language,  and  in  an 
English  translation,  further  proof  will  be  necessary  ^(7). 

In  an  action  for  a  libel',  after  the  libel,  on  which  the  ac- 
tion was  brought,  bad  been  read,  the  plaintiff's  counsel  of- 
fered in  evidence  other  libels  written  by  the  defendant 
This  having  been  objected  to,  on  the  ground  that  the 
plaintiff  could  not  give  in  evidence  any  thing  which  would 
of  itself  constitute  a  ground  for  a  distinct  action ;  Lord 
Kenyon  C.  J.  said,  bethought  that  the  evidence  was  ad- 
missible, and  compared  it  to  actions  for  slander,  in  which 
evidence  of  other  words^  besides  those  stated  in  the  decla- 

y  R.*r.  Almouy  5  Bur.  9696.      *  z  Lee  r.  Huton,  Peake's  N.  P.  C.  166. 


(7)  In  the  case  of  the  R.  v.  Peltier,  which  was  an  information 
against  defendant  lor  a  libel  on  Napoleon  Bonaparte,  the  evidence 
on  the  part  of  the  prosecution  was  as  follows:  1.  A  witness  proved, 
that  he  had  purchased  several  copies  of  the  book,  containing  the 
libel  in  question,  of  a  certain  bookseller,  which  copies  he  had 
marked  at  the  time.  3.  The  bookseller  proved  that  defendant 
was  the  publisher  of  the  hook,  and  employed  him  to  dispose  of  the 
copies  on  his  account,  and  that  he  had  accounted  for  them.  3.  An 
iuierprefer  was  then  called,  who  swore  thai  he  understood  the  French 
language,  and  that  the  translation  was  correct.  The  interpreter  then 
read  the  whole  of  that  which  was  charged  to  he  a  libel  in  the  original^ 
and  then  the  translation  was  read  bt/t  the  clerk  at  Nisi  Prius, 

X  2 
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ration  were  usually  received,  [[to  shew  the  malice  of  the 

defendant  (S).] 

lu  an  action  on  the  case  for  poblishing  a  libel  against  the 
defendant  in  a  paper  entitled  the  Weekly  Political  Register*, 
a  witness  was  called,  who  proved  that  he  had  purchased  one 
of  the  papers  containing  the  libel  in  question  before  the 
action  was  brought;  he  was  then  proceeding  to  prove  that 
he  had  purchased  another  copy  of  the  same  paper  after  the 
action  was  brought.  This  was  objected  to,  on  the  part  of 
the  defendant,  on  the  ground  that  the  publication  of  the 
last-mentioned  copy  might  become  the  subject  of  a  future 
r  action,  and,  therefore,  that  it  ought  not  to  be  given  in  evi- 
dence to  increase  the  damages  in  this  action.  But  Lord 
Eilenborough  C.  J.  was  of  opinion,  that  although  it  was 
not  admissible  for  the  purpose  of  aggravating  the  damages, 
yet  it  was  evidence  to  shew  that  the  paper  was  circulated 
deliberately.  But  in  Finnerty  v-  Tipper,  Sir  J.  Mansfield 
ruled,  that  the  plaintiff  could  not  give  in  evidence  other 
subsequent  libels  published  concerning  him  by  the  de« 

a  Plwnkett  v.  Cobbctt,  before  Ld.  £1-        b  9  Camp.  N.  P.  C.  72. 

.  lenborougfa,  Anddx.  Sittingi,  26th 
llay,  J804,  MSS. 


(8)  Charlter  v.  Barret,  Peake's  N.  P.  C.  23.  So  10  Rostel  v. 
Macqaiftter,  Middx.  Sittings  after  H.  T.  I8O7,  I  Camp.  N.  P.  C. 
49.  n.  the  plaintiff,  having  proved  the  words  laid  in  the  declaration, 
offered  evidence  of  other  actionable  words  spoken  by  the  defendant 
afterwards;  this  being  objected  to  on  the  ground  that  these  latter 
words  might  become  the  subject  of  a  future  action,  Ld.  Elledbo- 
rough  overruled  the  objection,  observing,  that  evidence  might  be 
given  of  any  words  as  well  as  any  act  of  the  defendant  to  shew  quo 
dfHifio  he  spoke  the  words  which  were  the  subject  of  the  action. 
Still,  however,  it  would  be  the  duty  of  the  jacf^e  to  tell  the  jary» 
that  they  must  giv<i  damages  for  those  words  only,  which  were  the 
subject  of  the  action.  So  per  Sir  J.  MansKeld,  in  Finnerty  v. 
Tipper,  Sittings  after  H.  T.  4<)  G.  3.  "  In  actions  for  words,  it  has 
been  allowed  to  give  evidence  of  words  subsequently  spoken,  for 
the  purpose  of  shewing  that  the  original  words  were  spoken  nfa- 
Hcioosly  and  to  injure:"  but  see  Mead  v.  Daobigny,  Peakc 
IN.  P.  C.  125.9  where,  in  an  action  for  slander.  Lord  Kenyon  C.  J. 
confined  this  doctrine  to  words  not  actionable  in  themselves;  ad- 
mitting, however,  that  such  words  mi^^ht  be  grven  in  evidence, 
altho\igh  it  appeared  they  were  not  spoken  to  the  same  person,  to 
whom  the  slander  was  alleged  in  the  declaration  to  have  been 
sjioken.  N.  This  distinction  was  exploded  by  Ld.  Eilenborough 
in  rlif*  pnrLuing  rnse  of  Rustel  v.  Marquixter,  who  observed  that 
it  uH-i  not  toil nded  upon  ;nn  princlpli*. 
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fendaoU  unless  tbey  directly  referred  to  the  libel  set  forth 
in  the  declaratiou. 

It  is  not  competent  to  a  defendant  charged  with  having 
published  a  libel,  to  prove  that  a  paper  similar  to  that  for 
the  publication  of  which  he  is  persecuted,  was  published  on 
a  former  occasion  by.  other  persons^  who  have  never  been- 
prosecuted  for  it^ 

Proof  that  the  libel  was  contained  in  a  letter^  directed  to 
the  plaintili,  and  delivered  into  the  plaintiff's  hands,  is  not' 
sufficient  proof  of  publication  to  maintain  an  action  (9). 

There  having  been  in  a  libellous  letter  a  reference  to  a 
newspaper*,  as  the  authority  upon  which  the  libel  was 
founded,  it  was  holden,  that  the  newspaper  referred  to 
might  be  given  in  evidence  on  the  general  issue,  in  mitiga- 
tion of  damages. 

Plaintiff  declared  as  proprietor  and  editor  of  a  newspaper'; 
it  was  proved,  that  plaintiff  was  proprietor,  but  that  his 
serpant  \va8  editor;  this  was  holden  to  be  a  fatal  varianc^. 

The  proceedings  against  the  printers,  publishers,  and 
proprietors  of  newspapers,  either  civilly  or  criminally  (lO), 
for  any  libel  contained  in  such  paper  are  much  facilitated 
by  a  late  statute,  viz.  38  G.  3.  c.  78.  by  which  it  is  enacted*, 
"  that  no  person  shall  print  or  publish  any  newspaper,  until 
an  affidavit  (or  affirmation,  in  case  of  a  quaker)  snail  hav& 
been  delivered  at  the  stamp*office\  setting  forth  the  real 
and  true  names,  additions,  descriptions,  and  places  of  abode, 
of  the  printer,  publisher,  and  of  all  the  proprietors,  if  they 
do  liot  exceed  two,  exclusively  of  printer  and  publisher; 
if  they  do,  then  of  two  such  proprietors,  exclusively  of 

e  n.  ▼.  Holt,  5  T.  R.  436.  f  Heriot  v.  Stmurt,  %  Eip.  N.  P.  C.  437- 

d  Phillips  Y.  Jaiuen,  fi  Esp.  N.  P.  C.  g  S.  i. 

695.  per  Kenyou  C.  J.  h  S.  9. 
e  Mullett  V.  Hulton,  4  Esp.  N.  P.  C. 

S48.  EUenborough  C.  J. 


i«A> 


(9)  The  same  point  was  admitted  in  Hick's  case,  in  the  Star 
Chamber^  Hob.  215.  Bat  an  indictment  or  infbrmation  may  be 
sustained  in  this  case,  because  such  letter  being  a  provocation  to  a 
challenge  and  breach  of  peace,  is  considered  as  a  misdemeanor. 

(10)  The  proprietor  of  a  newspaper  is  answerable  criminally  as 
well  as  civilly  for  the  acts  of  his  servants,  in  the.pablication  of  a 
libel,  although  it  can  be  shewn,  that  such  publication  was  without 
the  privity  of  the  proprietor.     R.  v.  Walter,  3  Esp.  N.  P.  C.  21. 
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printer  and  publisher,  specifying  the  amount  of  shares,  the 
true  description  of  the  building  wherein  such  paper  is 
intended  to  be  printed,  and  the  title  of  such  paper'.    If  the 
proprietors  exceed  two,  then  two  whose  proportional  shares 
in  the  property  shall  not  be  less  than  the  proportional  share 
of  any  other  proprietor,  exclusively  of  printer  and  pub- 
lisher, shall  be  named  and  described  in  the  aflSdavit  or  affir- 
mation*'.   This  affidavit  or  affirmation  must  be  renewed  as 
oftenasprinter,.&c.shaIlchange  their  abode  or  printing  office, 
or  as  often  as  commissioners  for  stamp  duties  shall  require.  It 
must  be  signed  by  the  parties  making  it,  and  taken  by  a 
commissioner    or   person    specially    appointed    by  com- 
missioners.   It  must  be  sworn  by  all  the  parties,  if  they  do 
not  exceed  four ;  if  they  do,  then  by  four,""  who  shall  give 
notice  to  the  other  parties  not  swearing,  under  a  penalty  of 
50/.     Such  afiidavits  or  affirmations  shall  be  filed^  and  the 
same^  or  certified  copies  thereof,  shall,  in  all  proceedings,  civil 
and  criminal,  touching  any  newspaper  therein  mentioned,  be 
received  as  conclusive  evidence  of  the  truth  of  the  matters 
contained  in  such  (iffidavit  against  the  persons  swearing,  and 
against  proprietors  named  but  not  sworn  (W)^  unless  such 
persons  shall  have  delivered  to  the  commissioners,  previ* 
ously  to  the  date  of  the  newspaper  in  question,  an  affidavit 
or  affirmation  of  their  having  ceased  to  be  printers,  &c  of 
such  paper;  and  by  the  11th  section  it  is  enacted,  that  after 
8ucb  affidavit  shall  be  produced  in  evidence  against  thfi 
persons  signing  the  same,  &c.,  and  after  a  newspaper  shall 
be  produced  in  evidence',  entituled  in  the  same  manner  as 
the  newspaper  mentioned  in  such  affidavit;  and  wherein  the 
name  of  the  printer  and  publisher,  and  place  bf  printing, 
shall  be  the  same,  it  shall  not  be  necessary  for  the  plaintiff', 
informant,  or  prosecutor,  or  person  seeking  to  recover  any 

i  S.  3.       -    k  S.  4. 


(11)  Before  this  statute,  it  had  been  holden,  in  the  case  of  R« 
V.  Topbaoi,  H.  31  G.  d.  B.  R.  4  T.  R.  196.,  where  the  defendant 
was  indicted  for  having  published  in  a  newspaper  a  libel  reflecting 
on  the  memory  of  a  dead  person,  that  evidence  that  the  paper  had 
been  sold  at  the  office  of  the  defendant,  that  the  defendant,  as  pro^ 
prietor  of  the  paper,  had  given  a  bond  to  the  stamproflice,  pursuant 
to  Stat.  39  G.  3.  c,  50.  s.  10.  for  securing  the  duties  on  the  ad-* 
vertisementsy  and  that  he  had  from  time  to  time  applied  to  the 
stamp*office,  respecting  the  duties  on  the  paper,  was  evidence  to  be 
left  to  the  jary,  to  shew  that  the  defendant  was  the  publiafaer. 


UBE('.  941 

of  the  pieQalties  given  by  this  act,  to  prov^  that  the  nei^s- 
paper,  to  which  such  trial  relates,  wa^  purchased  at  any* 
hpuse^  &c.  beiougiu^  to  or  occupied  by  the  defendants  or 
their  servants,  &c.,  or  where  they  usually  carry  on-the  bu- 
siness of  printiog  or  publishing  such  paper,  or  where  the 
same  is  usually  sold. 

The  affidavit,  together  with  the  production  of  a-  news- 
paper, corresponding  in  every  respect  with  the  description 
of  it  in  the  affidavit',  is  not  only  evidence  of  the  publication 
of  such  paper  by  the  parties  named,  but  is  also  evidence  of 
its  publication  in  the  county  where  the  printing  of  it  is 
described  to  be. 

By  the  13th  section,  certified  copies  of  such  affidavits,  &c* 
shall  be  delivered  by  commissioners,  or  proper  officer,  on 

Eayment  of  Is.    A  copy  of  such  affidavit,  &c.  certified  to 
e  a  true  copy,  under  the  hand  of  commissioners  or  proper 
officer,  shall,  on  the  proof  of  hmd-writing  only,  without 

E roving  the  person  signing  to  be  a  commissioner  or  officer, 
e  proof  of  the  swearing,  or  affirmation  and  contents,  and 
that  it  has  been  sworn  or  affirmed  according  to  the  statute". 
Every  printer  or  publisher  must,  within  six  days  after  pub- 
lication, deliver  a  copy  of  -  his  paper,  signed  by  himself,  or 
his  publisher,  with  bis  name  and  place  of  abode,  to  com- 
missioner or  other  officer,  Und  any  person  may  apply  for  and 
shall  obtain  the  same  iit  anytime  within  two  years  from  the 
day  of  publication,,  (on  giving  surety  to  return  it)  for  the 
purpose'of  producing  it'in  evidence  in  any  proceeding  civil 
or  criminal. 

It  was  observed  in  the  preceding  section,  that  where  the 
defendant  contends  that  the  libel  is  true,  he  must  justi^  on 
record;  but  where  the  facts  to  be  proved  on  the  part  of  the 
defendant  do  not  constitute  a  complete  justification,  as 
where  they  shew  a  ground  of  suspicion,  not  amounting  to 
actual  proof  of  the  pl^intUf^s  guilt,  such  facts  may  be  given 
in  evidence,  on  the  general  issue,  in  mitigation  of  da- 
mages" (19). 

1  R.  ▼.  Hart,  10  East}  94;  n  Koobel  t.  Poller,  Pcake's  Et.  237. 

m  S.  17.  *    .  Ed.  9. 


(12)  So  in  Sir  John  JSamer  v.  Merle,  before  Lord  Ellenborougb, 
which  was  an  action  for  words  of  insolvency,  the  defendant  was 
permitted  to  prove  tliatat  the  time  there  were  rumours  in  circulation 
that  the  plaintiff's  acceptances  were  dishonoured.  And  in  a  case 
before  Le  Blanc  J.  at  Worcester,  that  learned  judge  received 
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evidence  under  the  Keneral  iseae,  ithat  the  |>1aiati|f  had  been 
guilty  of  attempts  to  coannit  the  crime  which  llie  drf!Ridttnt.)iad 
imputed  to  him.  2  Cemp.  N.  P.  C.  253»  3S4.  So  \l  the  eaee  ef 
the  E.  of  Leicester  v.  Walter,  2  Camp.  K.  P.  C.  SiSl.  the  de- 
fendant was  permitted  to  f»ro?e,  under  the  |;eneral  ii»8ue»  in  miti- 
gation of  damages*  that  before  and  at  the  t»me  of  the  publtcatioD 
of  the  libel,  the  plaintiff  was  generally  suspected  to  be  guilty  of 
the  crime  thereby  imputed  to  him,  and  that  on  account  of  this 
suspicion,  his  relatioos  and  acquaintance  had  ceased  to  associate 
with  him. 


L 
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MALICIOUS  PROSECUTION. 

L  Of  the  Action  on  the  Case  for  a  Malicious  Prose* 
'  cuHon,  and  in  what  Cases  s'uch  Action  may  be 

maintained. 
II.  Of  the  Declaration-^D^snce — Evidence. 


L  Of  the  Action  on  the  Case  for  a  Malicious  Prosecu*' 
tion,  and  in  what  Cases  such  Action  may  be 
maintained. 

A.N  action  oq  the  case  lies  against  any  person  who  mali- 
ciously, and  without  probable  cause,  prosecutes  another, 
whereby  the  party  prosecuted  sustains  an  injury,  either  in 
person,  property,  or  reputation. 

The  action  on  the  case  for  a  malicious  prosecution,  bears 
a  strong  analogy  to  the  old,  and  now  obsolete,  action  for  a 
conspiracy ;  hence,  it  is  frequently  termed  an  action  on  the 
case  in  the  nature  of  a  conspiracy*.  But  the  grounds  of  the 
old  action  for  conspiracy  are  narrow  and  confined,'  when 
compared  with  those  on  which  the  action  on  the  case  for 
malicious  prosecution  is  founded. 

The  action  for  a  conspiracy  having  been  framed  according 
to  the  precis^  terms  of  a  writ  in  the  register,  whose  limits 
it  does  not  presume  to  transgress,  lies  only  in  cases  where 
two  or  more  persons  maliciously  conspire  to  indict  any  per- 
son falsely  of  treason  or  felony^,  who  is  afterwards  lawfully 

*  • 

I 

%  Manh  ▼.  Vaughan  and  another,  Cro.  Treby  C.  J.  that  a  conspiracv  liea 

I  £lix.  701.    Mills  T.  Milli,  Cro.  Car.  only  for  procuring  another  to  be  in- 

I  339.  dieted  for  tntuon  in  Many  ^  where  life 

I)  See  the  opinioiu  of  Holt  (?.  J.  and  waa  in  daiifer.    Ld.  Raym.  379. 
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acquitted.  The  action  on  the  case  for  a  malicious  prose- 
cution varies  its  form  as  the  circumstances  of  each  parti- 
cular grievance  may  require.  Whatever  engines  of  the  law 
malice  may  employ  to  compass  its  evil  designs  against  inno- 
cent and  unoffending  peisons,  whether  in  the  shape  of  indict- 
ment or  information^,  which  charge  a  party  with  crimes 
'  injurious  to  his  fame  and  reputation,  and  tend  to  deprive 
him  of  his  liberty ;  or  whether  such  malice  is  evidenced 
by  malicious  arrests,  or  by  exhibiting  groundless  accusa- 
tions merely  with  a  view  to  opcasjon  expense^  to  the  party, 
who  is  under  the  necessity  of  defending  himself  against 
them,  this  action  on  the  case  affords  an  adequate  remedy  to 
the  party  injured.  It  may  be  brought  against  oneonly^; 
a^d  w.h^r^  it  is  brought  against  two  or  more  defendants, 
although  a  conspiracy  be  alleged  in  the  declaration,  and  a 
verdict  be  found  for  all  the  defendants  except  one,  yet 
plaintiff  will  be  entitled  to  judgment'.  On  the  con-, 
trary,  the  action  for  a  conspiracy  must  be  brought  against 
two  persons  at  the  least',  because  the  gist  of  the  action  is 
the  conspiracy;  and  if  one  only  be  found  guilty^  or  if 
all  except  one  are  discharged  by  matter  of  law^  the  action 
fails.  And  to  maintain  an  action  for  a  conspiracy,  the  party 
indicted  must  have  been  acquitted  upon  a  good  indictment* 
by  verdict,  for  such  is  the  language  of  the  writ,  "  legitimo 
modo  acquietatuSf'*  or  "  lawfully  acquitted/'  which  imports 
such  an  acquittal  of  the  crime  charged  as  will  entitle  the 
party  to  plead  tauter  foits  acquit,  in  case  he  be  afterwards 
prosecuted  for  the  same  crimed  But  in  an  action  on  the 
case  for  a  malicious  prosecution,  it  is  not  necessary  that  the 
plaintiff  should  allege  or  prove  such  an  acquittal ;  for  it 
may  be  brought  under  circumstances  which  preclude  the 

Sossibility  of  such  an  acquittal;  as,  1st,  where  a  bill  of  in- 
ictmeut  has  been  preferred  and  returned  ignoramus"*. 
2dly,  Where  the  indictment  has  been  preferred  coram  non 
Judice^.  And  lastly,  where  the  party  has  been  acquitted  on 
a  defect  in  the  indictment^ 

Formerly,  indeed,  it  was  supposed,  that  an  acquittal  on 
the  ^ound  of  the  insufficiency  of  the  indictment  was  a 

e  Hoor  ▼.  Shutter,  9  Sbow.  9^5.  i  lb.  in  noti. 

d  Joiwps  ▼.  Gwynn,  Oilb.  R.  185*  10  k  Bra.  Coiupincie,  pL  93. 

Mod.  146.  914.  1  Gilb.  199. 

e  MHIi  ▼.  Mills,  Gro.  Car.  989.  m  Payn  v.  Porter,  Cro«  J«c.  490.  Aff- 
f  Price  ▼.  Croftii,  Raym.  180.    PoDard        8  Roll.  R.  188. 

▼.  Evans  and  others,  9  Show.  50.  See  n  1  Rol.  Abr.  1 19-  pi.  9. 

also  Subley  ▼.  Mott,  I  Wils.  910.  o  Jones  ▼.  Gwynn,  Gilb.  185.  Yfida  t.* 
I  P.  N.  B.  960.  4to.  ed.  1755.  Feutham,  4  T.  R.  947- 

h  98  Ass.'  19.  cited  in  f .  N.B.  260. 
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mnterial  objectiim»  where  the  subject  matter  of  the  indicia 
ment  did  not  affect  the  reputation  of  the  party  accused,  and 
he  had  not  been  imprisoned,  because  scandal  and  imprison*- 
mentwere  at  that  time  considered  as  the  only  kinds  of* 
damage  for  whicli  this  action  would  lie.  But  it  having 
been  decided  in  the  case  of  Savile  v.  Roberts^*,  that  the  ex* 
pense  incurred  by  a  groundless  prosecution,  without  scandal 
or  imprisonment  ot  the  party  accused,  was  sufficient  to 
support  this  action  where  the*^ihdictment  was  good,  guodd 
the  damage ;  it  was  shortly  afterwards  holden,  in  a  case^ 
where  the  subject  matter  of  the  indictment  did  not  affect 
the  reputation  of  the  plaintiff,  and  where  the  only  damage 
which  the  plaintiff  had  sustained  was  the  expense  attend- 
ing the  prosecution,  that  this  action  might  be  maintained, 
although  the  plaintiff  had  been  prosecuted  on  an  insufficient 
indictment 

The  decision  of  Savile  v.  Roberts  has  been  confirmed  by 
the  case  of  Smith  v,  Hixon,  Str.  977-  more  fully  reported  in 
Ca.  Temp.  Hardw.  54.  where  it  was  adjudged,  that  a  hus« 
band  alone  might  maintain  an  action  for  the  malicious  pro«« 
secution  of  his  wife,  the  expenses  of  which  had  been  defrayed 
by  the  husband.  The  case  of  Jones  v.  Gwynn  was  recog- 
nized in  Chambers  v.  Robinson,  Str.  691.  and  in  Wicks  v. 
Fentharo,  4  T.  R.  247.  where  it  w^s  holden,  that  this  action 
would  lie,  although  plaintiff  had  been  acquitted  on  a  defect; 
in  the  indictment,  the  subject  matter  of  which  did  not 
affect  his  reputation. 

The  grounds  of  the  action  for  a  malicious  prosecution  are 
the  malice  of  the  defendant, either  express  (1)  or  implied',^ 

§ 

p  Salic.  13.  Cartb.  4l6.  Ld.  Raym.  374.    q  Jones  v.  Gwynn,  Gilb.  1S5. 10  Mod, 
S.  C.  148.  914. 

r  PuTcel  ▼.  Macnamara,  9  Eaat,  361. 


(1)  If  the  indictment  be  found  by  the  grand  jary,  the  plaintiff 
must  prove  express  malice,  per  Holt  Cf.  J.  Lord  Raym.  381. 
unless  the  &cts  lie  within  the  knowledge  of  defendant.  Parroll 
T.  Fishwick,  Bull.  N.  P.  14.  but  in  a  fuller  note  of  this  case, 
9  East,  362.  n.  (b)  it  appears  that  this  position  is  hardly  warranted. 
The  case  was*  this :  in  an  action  for  maliciously  indicting  the 
plaintiff  for  peijury,  where  the  indictment  was  found,  and  the 
plaintiff  acquitted  by  verdict,  Ld.  Mansfield,  in  summing  up, 
•aid»  it  was  not  necessary  to  prove  express  malice,  for  if  ii  appeared 
that  there  was  no  probable  catwe,  that  was  sufficient  to  prove  an 
implied  malice,  which  was  all  that  was  necessary  to  be  proved  to 
support  this  action.    For^  in  this  case,  all  the  facts  lay  in  the 
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wtnt  of  probable  cause'  (9),  and  an  injury  sustained  by  the 
plaintiff,  by  reason  of  the  malicious  prosecution,  either  in 
his  person  by  imprisonment,  his  reputation  by  the  scandal, 
or  in  his  property  by  the  expense. 

Bv  analogy  tb  the  action  for  a  malicious  prosecution*, 
the  law  in  modern  times  has  permitted  an  action  to  be  main« 
tained  for  maliciously  arresting  or  holding  a  party  to  bail, 
either  where  there  is  not  any  debt  due,  or  where  the  party 
is  held  to  bail  for  a  larger  sum  than  is  really  due. 

•  Farmer  ▼.  Darling,  4  Burr.  1974.        t  Admitted  in  Gonlin  V.  WilcM^,  8 

Will.  305.  per  Ld.  Camden  C.  J., 


defendant's  own  knowledge,  and  if  there  were  the  least  foun- 
dation for  the  prosecution,  it  was  in  his  power,  and  incumbeot  on 
him,  to  prove  it.  Verdict  for  plaintiff,  50/.  damages.  N.  The  in- 
dictment was  for  perjury  committed  00  the  trial  of  an  action  for 
use  and  occupatioUf  brought  by  the  defendant  against  the  plaintiff's 
master. 

"  Where  a  person  is  acquitted  by  a  jury,  malice  need  not  be 
proved  at  Brst,  on  the  part  of  the  plaintiff,  but  it  is  incuml>ent  on 
the  defendant  to  shew,  on  the  other  side,  that  there  was  a  probable 
cause;  but  where  the  indictment  is  quashed,  it  is  necessary  for  the 
plaintiff  to  prove  express  malice.**  Per  Burnett  J.  in  Hunter  v. 
French,  Willes,  520. 

In  Lilwal  v.  Smallmah,  Hereford  Sumriier  Assizes,  1753.  MSS. 
which  was  an  action  for  maliciously  indicting  plaintiff  for  stealing 
a  shovel,  value  1  Id. }  it  was  objected  that  express  malice  had  not 
been  proved.  Foster  J.  overruled  the  objection,  observing,  that 
where  the  indictment  is  for  felony,  defendant  cannot  object  that  ex- 
press malice  is  not  proved ;  but  on  indictments  for  misdemeanors, 
evidence  of  express  malice  must  be  given. 

(9)  In  Incledon  v«  Berry,  Devonshire  Summ.  Ass.  1805,  in  an 
action  for  maliciously  indicting  plaintiff  for  perjury.  Lens,  Sen. 
for  the  plaintiff,  having  proved  express  malice,  contended,  that  it 
was  not  necessary  for  him  to  proceed  any  fqrther,  and  that  it  lay 
on  the  defendant  to  shew  probable  piuse  for  haiving  instituted  the 
prosecution  ;  but  Le  Blanc  J.  ruled,  that  some  evidence  (though 
slight  evidence  would  be  sufficient)  must  he  ^yen<mthepartofthe 
pwntiff  of  want  of  probable  caii^scji  before  the  defendant  could  be 
called  upon  for  his  defence. 

'*  The  question  of  probable  oaose  is  a  mixed  proposition  of  law 
and  foct  Whether  the  circumstances  alleged  to  shew  it  probable 
or  not  probable  are  true,  and  existed^  is  a  matter  of  fact ;  but  whe- 
ther, supposing  them  true,  they  amount  to  a  probable  cause,  is  a 
question  of  law.**  Per  Lord  Mansfield  C.  J.  and  Lord  Lougbbo- 
rough  C.  J.  in  Sutton  v.  Johnstone,  l  T*  R*  !i^*  See  post.  Gold- 
iDgv*  Crowle^p* 
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As  in  the  analogous  action  for  a  roalioidus  prosecution  it 
must  appear  that  the  prosecution  is  determined*',  so  in  the 
action  for  a  malicious  arrest  it  must  be  stated  in  the  decla- 
i^tion,  that  the  first  action  has  been  determined. 

To  support  this  'action,  malice,  and  that  the  arrest  wpis 
without  probable  cause,  must  be  alleged  and  proved. 

A,,  to  whom  a  sum  of  money  was  owing  from  B.*,  sued 
^ut  a  writ  against  B.for  the  purpose  of  holding  him  to  bail; 
before  the  writ  was  served,  B.  went  to  the  house  of  A.  and 
paid  the  debt,  but  A.  did  not  immediately  after  such  pay* 
ment  countermand  the  writ,  in  consequence  of  which  B. 
was  arrested  and  kept  in  prison  for  several  hours ;  B.  there- 
upon brought  an  action  against  A.,  alleging,  that  after  pay- 
ment of  the  debt  it  became  the'duty  of  A.  to  have  counter- 
manded  the  writ,  and  that  he  had  wrongfully  neglected  so 
to  do,  by  reason  whereof  he  was  arrested ;  it  was  holden, 
that  the  action  would  not  lie ;  Eyre  C.  J.  observing,  that  the 
plaintiff  ought  to  have  inquired  at  the  time  when  he  paid 
the  debt,  whether  any  writ  bad  been  sued  out^  and  offering 
to  pay  whatever  c6st8  were  incurred  thereby,  to  have  re- 
quested a  countermand,  which  he  might  take  to  the  sheriff. 
And  Heath  J.  said,  **  This  action  is  founded  on  mere  non- 
fe'hsance,  and  no  case  or  precedent  has  been  cited  to  shew, 
that  such  an  action  was  ever  maintained.  All  the  cases 
of  arrest  and  holding  to  bail  without  cause,  are  founded  on 
malice." 

In  like  manner  it  has  been  holden^,  that  evidence  of  suing 
out  a  writ  and  arresting  a  party  thereon,  after  iUg  debt  has 
been  discharged  and  a  receipt  given,  will  not  be  sufficient 
to  maintain  an  action  of  this  kind  in  a  case  where  actual 
malice  was  not  proved,  and  the  facts  of  the  case  precluded 
any  inference  of  malice. 

An  action  on  the  case  may  be  maintained  for  maliciously 

impleading  and  caosing  the  plaintiff  to  be  excommunicated 

in  the  Ecclesiastical  Court',  whereby  he  was  taken  upon  an 

excom.  cap.  and  imprisoned,  until  he  procured  himself  to  be 

-absolved. 

The  plaintiff  declared*,  that  the  defendant  had  sued  out  a 
fi.fa.  upon  a  judgment  given  against  the  plaintiff  for  the  de- 
fendant, in  an  action  of  trespass,  under  which  the  sheriff 
took  goods  of  the  plaintiff  to  the  value  of  the  damage, and 

m  t*arkeTT.  Lan^ley,  Gtlb:  R.  i63.  Ad.  y  Gibson ▼. Chater*,  fi  Hot.  &  Piil  199. 

judged  on  ipeciiil  demurrer-  z.  Hocking  r.  Matthews,  1  Veiitr.  86. 

X  Sebeibel  v.  Fairlwiny  i  Bos.  &  Pul.  a  Waterer  t.  Freeman,  Hob.  905.  9^. 

308.       .     '         .  1  Brownl.  19. 
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returned  that  the  goods  remaiaed  in  his  hands  for  want  of 
purchasers,  and  that  the  defendant,  well  knowing  this^  to  the 
intent  to  vex  the  plaintiff,  sued  out  another  Ji.  fa.  under 
which  the  sheriff  levied  the  monev  of  other  goods  of  the 
plaintiff*  and  paid  it  over  to  the  defendant.  After  not  guilty 
pleaded,  and  verdict  for  plaintiff,  it  was  holden,  on  motion  in 
arrest  of  judgment,  that  the  action  was  maintainable ;  Ho- 
bart  C.  J.  (who  delivered  the  opinion  of  the  court)  observ- 
ing, that  the  plaintiff' was  twice  vexed  wilfully  by  the  de- 
fendant, who  had  firsi  one  execution  inchoate,  which  he 
ought  to  have  completed,  knowing  it,  and  not  to  have  taken 
another ;  for  else  he  might  take  twenty  executions. 

So  an  action  will  lie  for  falsely  and  maliciously  suing  out 
a  commission  of  bankruptcy  against  the  plaintiff**,  which 
was  afterwards  superaedea  (3) ;  and  in  such  action  it  cannot 
be  objected^  at  least  after  verdict,  that  it  is  not  averred  in 
the  declaration,  that  the  plaintiff  had  not  at  any  time  com- 
mitted an  act  of  bankrOptcy. 

But  an  action  wiH  not  lie  against  a  person^  exhibiting  an 
information  for  intentjfip  to  land  goods  withoi«t  pay ingduty, 
if  the  goods  are  cdHemned  by  the  sub-commissioners, 
though  the  commissioners  of  appeal  reverse  the  condemna- 
tion. 

Where  a  justice  of  the  peace  maliciously  grants  a  war- 
rant against  another',  without  any  information,  upon  a  sup- 
posed charge  of  felony,  the  remedy  against  the  justice  is  by 
an  action  of  trespass  vi  et  armis,  and  not  by  action  on  the 
case  (4).* 

A.  a  captain  in  the  navy,  was  accused  by  his  commander 
in  chief  of  neglect  of  duty,  disobedience  of  orders,  &c.  A. 
having  been  tried  by  a  court  martial,  was  honourably  ac- 
quitted ;  after  which  he  brought  an  action  in  the  Court  of 

b  Cbapanii  t.  Pickowill,  9  Wilt.  145.    -d  M<MgBB  t.  Haghes,  9  T.  R.  995. 
c  Reynolds  T.  KeDoedy,  i  Wils.  339. 
oa  error  from  Ireland. 


(3)  For  another  remedy  in  this  case,  see  Smith  v.  Broombeadf 
ante,  p.  22U 

(4)  **  Where  the  immediate  act  of  imprisonment  proceeds  from 
the  defeadaot,  the  action  roust  be  trespass,  and  trespass  only  ;  but 
wliere  the  act  of  imprisonment  by  one  person  is  in  consequence  of 
information  from  another,  there  an  action  upon  the  cBLse  is  the 
proper  remedy,  because  the  injury  is  sustained  in  consequence  of 
*  he  wrongful  act  of  that  other/'     Per  Ashhurst  J.  S.  C* 
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Excbequer^againstbis  commander,  for  a  malicious  prosecu* 
tion.  A  verdict  hayiDg  been  found  for  the  plaintiff,  a  mo- 
tion was  made  in  arrest  of  judgment,  which,  after  a  very 
elaborate  discussion  was  refusecr;  but  the  defendant  after- 
wards brought  a  writ  of  error  in  the  Exchequer  Chamber, 
where  the  judgment  of  the  Court. of  Exchequer  was  re- 
versed^  This  reversal  was  afterwards  affirmed  in  the  House 
of  Lords*. 

An  action  will  not  lie  to  recover  damages^  sustained  by, 
the  plaintiff  in  defending  a  vexatidus  ejectment  'brought 
Against  him  by  the  defendant,  in  which  the  nominal  plaintiff 
has  been  non-prossed  (5). 


ssa^ss 


>^^**% 


IL  Of  the  Declaration — Defence — Evidence. 

The  declaration  must  state  all  the  material  circumstances 
attending  the  mulicious  prosecution,  and  how  it  was  dis- 
posed o^;  because,  until  that  be  determined,  it  cannot  be 
known  whether  the  prosecution  were  malicious  or  notS 
and  this  absurdity  might  follow,  that  plaintiff  might  recover 
'  in  the  action,  and  yet  be  afterwards  convicted  on  the  ori- 
•  ginal  prosecution  (6). 

Care  must  be  taken  in  framing  the  declaration,  so  as  to 
avoid  any  objection  being  raised  on  the  ground  of  a  variance. 
For  where  in  the  declatation  it  Was  stated,  that  the  trial, 
and  the  acquittal,  both  took  place  **  in  the  court  of  oor 
lord  the  king,  before  the  king  himself;  and  upon  the 
production  of  the  record  in  evidence,  it  appeared,  that  the 
trial  was  before  the  chief  justice,  at  nisi  prius,  and  that 
the  acquittal  was  by  the  judgment  of  the  court  in  bank, 

e  SattOQ  ▼.  JoluMtone,  i  T.  R.  501.      '  i  ArnudeU  y.  Tregono,  Yelv.  1 16. 
r  ib.  550.  k  Lewis  V.  Farrell,  Str.  U4.  Parker  r. 

f  1  Bro.  P.  C.  76.  Tomlins'i  Ed.  Lan^Ifey,  Gilb.  R.  l63. 

b  Partou  V.  Honnor,  1  Bof.&Pul.sOS.  , 


(5)  Under  what  circumstiiDces  an  action  will  lie  for  a  malicious 
and  vexatious  m/,  see  notes  on  Co.  Litt.  16 1.  a.  (4)  IV*  and  Mar- 
tio  V.  Lincoln,  M.  27  Car.  S.  C.  B.  Bull.  N.  P.  13. 

(6)  The  want  of  this  averment  i»  cured  by  verdict.  Skinner  v. 
Gunton,  1  Saund.  22S.  because  it  will  be  presumed,  that  it  haa 
been  proved  at  the  triaL  Per  Denison  J.  in  Panton  v.  Marshall, 
B.  R.  M.  28  G.  2.  MSS. 
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the  variance  was  bolden  to  be  fatal'.  But  where  the  alle- 
gation was,  "  that  the  plaintiff,  by  a  jury  of  the  county  of 
,  wag  duly  and  in  a  lawful  manner  acquitted/' 
and  by  the  record  it  appeared,  **  that  the  jury  found  the 
plaintiff  not  guilty ,  and  upon  that  verdict  the  judgment  of 
the  coiir^  was,  that  the  plaintiff  should  go  thereof  acquitted  ;'* 
it  was  bolden  sufficient,  by  construing  the  words  reddendo 
singula  singulis,  that  the  plaintiff  was  duly  acquitted  by  the 
jury  :  that  is,  found  not  guilty  of  the  fiBicts,  and  tn  a  lawful 
manner  acquitted :  that  is,  by  the  judgment  of  acquittal 
pronounced  by  the  court". 

If  it  appear  on  the  face  of  the  declaration,  that  the  court 
in  which  the  indictment  was  tried  had  authority  to  hearaild 
determine  upon  it,  it  is  sufficient;  and  there  is  not  any  neces- 
sity for  copying  exactly  the  style  of  the  record ;  but  if  the 
declaration  describe  a  court  of  incompetent  authority,  it  is 
bad.  This  distinction  may  b^  illustrated  by  the  following 
case  :  the  declaration  stated  plaintiff  to  have  been  indicted 
at  the  general  quarter  isessions*,  and  by  the  record  it  ap- 
peared, that  he  had. been  indicted  at  tbQ  general  sessions; 
the  word  quarter  was  rejected  as  surplusage,  because  plain- 
tiff had  been  indicted  for  an  offence  cognizable  at  the  ge- 
neral sessions ;  but  if  the  offence  had  been  cognizable  only 
at  the  quarter  sessions^  the  declaration  would  have  been  bad. 

So  where  it  was  stated  in  the  declaration*  that  the  plain- 
tiff had  been  indicted  as  a  common  barretor  before  certain 

justices^  ad  felonias,  &c.  nee  non  ad  pacem  conservandam 
assign^:  and  defendant  having  demanded  oyer  of  the  in- 
dictment, it  was  certified  to  have  been  taken  before  certain 

•justices  ad  pacem  conservandam  assignd^;  it  was  bolden 
that  the  action  lay,  on  the  ground  that  the  justices  men- 
tioned in  the  indictment,  were  not  justices  of  another  na- 

.  ture  or  power  than  those  which  were  mentioned  in  the 
declaration;  both  were  justices  of  the  peace,  and  such  as 
had  power  to  receive  such  manner  of  indictment  It  was 
admitted,  however,  if  the  declaration  had  mentioned  jus- 
tices of  assize,  and  the  certificate  hiad  been  of  a  thing  ta^en 
before  justices  of  gaol  delivery,  the  variance  would  have 
been  fatal,  for  they  are  dtstrnct  in  power. 

'  1  Woo4)ford  ▼.  Afhtey,  n  Ewt,  508.       d  Biuby  ▼.  WattOD,9  BK  ioSO. 

'  m  Hunter  t.  Frtach,  Willci,  si?.  o  Barnes  r.  Coinlaiitme,  YMr.  46.  ' 
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Defence. 

The  iisoal  defence  to  tbis  action  is,  that  the  defendant 
had  reasonable  or  probable  grounds  of  suspicion  against  the 
plaintiff.  It  is  not  necessary,  that  these  grounds  should  be 
legal  grounds ;  for  if  it  can  be  inferred,  from  the  circum* 
stances  of  the  case,that  the  defendant  was  dot  actuated  by  any 
improper  motives,  but  an  honest  desire  to  bring  a  supposed 
offender  to  justice,  it  will  be  a  sufhcieot  answer  to  this  ac«. 
tion^;  because  such  circumstances' tend  to  disprove  that 
which  is  of  the  essence  of  the  action,  viz.  the  malice  of  the 
defendant  in  preferring  the  charge.  Formerly,  it  was  usual 
for  the  defendant  to  plead  a  justtHcation  of  this  kind,  spe- 
cially ;  but  the  modem  practice  is,  to  give  it  in  evidence 
under  the  general  issue. 

If  the  plaintiff  prove  malice*^,  yet  if  the  defendant  shew 
a  probable  cause,  he  shall  have  a  verdict,  and  the  judge,  npt 
the  jury,  is  to  determine  whether  he  had  a  probable  cause ; 
and,  therefore,  where  the  plaintiff  having  brought  an  action 
against  the  defendant  for  a  malicious  prosecution  for  per- 
jury, obtained  a  verdict;  upon  a  motion  for  a  new  trial  the 
court  set  it  aside,  (it  appearing  upon  the  report  of  the  judge 
that  there  was  a  probable  cause)  not  as  a  verdict  agaiiist 
evidence,  but  as  a  verdict  against  law. 

Thia  is  an  action  on  the  case,  and  consequently  if  it  be 
not  brought  within  six  years  next  after  the  cause  of  action, 
the  statute  of  limitations'  may  be  pleaded  in  bar. 


Evidence. 

l^he  plaintiff  must  produce  an  examined  copy  of  the  re- 
cord of  the  indictment,  and  where  there  has  been  a  verdict 

of  not  guilty,  of  the  acquittal. 

« 

Among  the  orders  and  directions  to  be  observed  by  jus- 
tices of  the  peace  at  the  sessions  in  the  Old  Bailey,  26  Cb.  2. 
prefixed  to  Kelyng's  Report  of  Crow/i  Cases,  ed.  1708,  is 
the  following  order,  viz. 

"  That  DO  copies  of  any  indictment  for  felony  be  given 
without  special  order,  upon  motion  made  in  open  court  at 
the  general  gaol  delivery;  for  that  the  late  frequency  of  ac- 
tions against  prosecutors,  which  cannot  be  without  copies 

p  Coxe  V.  Wimdl,  Cro.  Jac.  193.  r  fii.  Jac.  ].  c.  16. 

q  Golding^T.  C^rowle,  M.  95  G.  9.  B.R. 
Ball.  N.  P.  14.  Say.  R.  1.  &  C. 

VOL.  II.  T 
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of  the  indictments,  deterreth  people  from  prosecuting  for 
the  king  upon  just  occasions  (?)•" 

In  Evans  v.  Philips,  Monmouth  Sum.  Ass.  1763.  MSS. 
Adams,  Baron  (who  had  been  recorder  of  London  for  several 
years),  said,  that  in  all  cases  of  indictments  for  misdemeanor^ 
the  party  is  entitled  to  a  copy  of  the  record ;  but  in  cases 
of  indictment  for  felony ^  he  should  look  upon  the  copy  as 
a  surreptitious  record,  and  not  pay  any  regard  to  it,  unless 
the  judge  had  been  applied  to,  and  had  ordered  a  copy. 

This  case,  however,  was  overruled  in  Legatt  v.  ToUervey, 
14  East,  309,  where  it  was  holden,  that  the  record  of  the 
indictment  for  felony  or  a  true  copy  must  be  received  iti 
evidence,  although  it  does  not  appear,  that  the  officer  pro- 
ducing the  record,  or  giving  the  copy,  had  any  authority 
from  the  court,  or  any  fiat  from  the  attorney  general  for 
that  purpose. 

The  distinction  between  felony  and  misdemeanor  was  taken 
by  Lord  Mansfield  C.  J.  in  Morrison  v.  Kelly,  B.  R^Middx. 
Sittings  after  Trin.  T.  «  Geo.  3.  1  Bl.  R.  385.  That  was  an 
action  for  a  malicious  prosecution,  in  indicting  plaintiff  for 
keeping  a  disorderly  house.  To  prove  the  utct,  the  clerk 
of  the  peace  for  the  Westminster  sessions  attended  with 
the  original  record  of  the  acquittal.  Norton  objected,  that 
there  ought  to  be  a  copy  of  the  record  granted  by  the  court 
befote  which  the  acquittal  is  had,  in  oraier  to  ground  an  ac- 
tion for  a  malicious  prosecution.*  But,  per  Lord  Mansfield; 
although  this  is  necessary  where  the  party  is  indicted  for 
felony^  yet  the  practice  is  otherwise  in  cases  of  misde- 
meanor. 

There  is  a  short  note  in  Strangers  Reports,  from  which  it 
appears  to  have  been  the  opinion  of  Lee  C.  J.  that  if  the 
copy  of  the  indictment  has  been  granted  by  order  of  court» 
it  is  sufficient,  although  it  was  not  granted  to  the  plaintiff 
in  the  action  for  malicious  prosecution,  or  at  his  instance. 

The  plaintiff  and  another  were  indicted  at  the  Old  Bailey 
sessions  for  forgery',  and  aciquitted,  and  a  copy  of  the  in- 
dictment granted  to  the  other  only.    In  this  action,  which 

•  Jordtn  T.  Lewis,  Str.  1139. 14  East,  805.  n.  S.  C  from  Mr.  I^ord*8  MS.    See 

alsoStr.  S66. 


(7)  **  If  A.  be  indicted  for  felony  and  acquitted,  and  he  is  de- 
sirous of  bringing  an  action,  the  judge  will. not  permit  him  to  have 
Q  copy  of  the  record,  if  there  was  probable  cause  for  t/>€  indictment* 
and  he  cannot  have  a  copy  without  leave.**  Per  Holt  C.  J«  Ld. 
Kaym.  253. 
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waa  for  a  malicious  prosecution^  the  plaiotiff  (^ered  tb9 
.  copy  in  evidence,  and  the  order  at  the  Old  Baiiey  was  read 
by  way  of  objection.  But  the  chief  justice  (Lee)  said,  he 
could  not  refuse  to  let  the  plaintiff  read  it  (the  copy  of  the 
indictment)  ;ybr  an  order  was  not  necessary  to  make  it  eoi- 
dence^f  nor  is  it  ever  produced  in  order  to  introduce  it*  So  the 
copy  of  the  indictment  was  read,  and  a  verdict  obtained  for 
the  plaintiff,  which  the  court  refused  to  set  aside. 

This  action  cannot  be  maintained  without  proof  of  malice^ 
either  express  or  implied.  Malice  may  be  implied  from  th^ 
want  of  probable  cause,  but  that  must  be  shewn  by  the 
plaintiff.  Proving  an  acquittal  for  want  of  prosecution, 
is  not  prima  faci^  evidence  of  malice  to  support  thi9 
action. 

In  an  action  for  a  malicious  prosecution  against  the  de* 
fendanf^  for  having  indicted  the  plaintiff  of  perjury,  the 
proof  on  the  part  of  the  plaintiff  (in  addition  to  the  formal 
proof  of  the  record  of  Acquittal)  was,  that  after  the  indict* 
ment  found  was  ready  for  trial,  the  prosecutor  (the  present 
defendant)  was  called,  and  did  not  appear;  on  which  tb^ 
verdjct  of  acquittal  passed.  Ld.  Elienborough  C.  J.  thought 
that  this  was  not  sufficient  to  support  the  action,  without 
.  evidence  of  express  malice,  or  at  least  of  circufnstances 
evincing  such  entire  want  of  probable  cause,  whence  malice 
was  to  be  presumed,  and  therefore  he  nonsuited  the  plain- 
tiff. The  court  of  B.  R.  afterwards  concui^ed  in  opinion 
with  the  C.  J.  N.  The  indictment  assigned  the  perjury  on 
an  affidavit  made  by  the  plaintiff  swearing  to  words  uttered 
by  the  defendant. 

It  must  appear  that  the  plaintiff  was  acquitted  upon  the 
prosecution^  b^ore  the  action  was  brought;  but  the  day  of 
the  acquittal  is  not  material.  Hence,  where  it  was  stated  ie 
the  declaration,  under  a  scilicet,  that  the  acquittal  took 
place  on  the  morrow  of  the  Holy  Trinity,  (.which  allega- 
tion was  not  accompanied  with  a  prout  patet  per  recordum) 
and  by  the  record  when  produced  in  evidence,  it  appeared 
that  it  took  place  on  Tuesday  next  after  Easter  Term  ;  the 
,  latter  day  having  been  before  action  brought,  the  variance 
was  holden  to  be  immaterial,  on  the  ground  that  the  day 

t   Leg^tt  V.  ToUflTTcy,  14  East,  309.    z  Purcellv.  Macnaman,  9  East,  1 57. 

•  S.  P.  in  which  Pope  v.  Foster,  4  T.  R.  590. 

•I  Parcell  v.  Macnamara,  9  East,  361.        iras  overruled.    See  also  Woodford 

y.  Ashley,  2  Camp.  N.  P.  C.  194. 

V  2 
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mentioned  in  the  declaration  was  not  alleged  as  part  of  the 
description  of  the  record  of  acquittal  (8). 

In  an  action  on  the  case  for  a  malicious  prosecution^* 
,  where  there  was  not  any  person  present  at  the  time  when 
the  supposed  felony  was  committed,  except  defendant's 
wife;  Holt  C.  J.  allowed  theevidence  of  the  wife,  given  at 
the  trial  of  the  indictment,  as  good  evidence  to  prove  a  fe- 
lony having  been  committed. 

In  an  action  on  the  case  for  maliciously  indicting  plaintiff 
aiid  others  for  a  conspiracy*,  the  counsel  for  the  plaintiff 
called  one  of  the  grand  mry,  before  whom  the  bill  of  indict- 
ment had  been  preferred,  and  found  a  true  bill,  to  prove  that 
the  defendant  was  the  prosecutor  of  tl^e  indictment  Gar- 
row,  for  the  defendant,  objected  to  his  being  examined,  ob* 
serving,  that  the  grand  juryman  could  collect  this  circum- 
stance of  defendant's  having  been  the  prosecutor,  from  the 
testimony  only  which  had  been  produced  before  him  in  his 
character  of  grand  juryman,  ana  which  by  his  oath  he  was 
bound  not  to  disclose;  but  Kenyon  C.  J.  thought  that  the 
question  of  **  who  was  prosecutor  of  the  indictment?*'  was 
a  question  of  fact,  the  disclosure  of  which  did  not  infringe 
upon  the  grand  juryman's  oath,  and  therefore  permitted  him 
to  be  examined  as  to  that  point. 

Case  for  malicious  prosecution  of  an  indictment*,  where- 
of (as  was  alleged)  plaintiff  was  legitimo  modo  acquietatus  ; 
upon  the  trial  it  appeareil,  that  he  was  acquitted  no  other- 
wise than  by  an  entry  of  a  nolle  prosequi.  Per  cur.  "  This 
evidence  does  not  support  the  declaration ;  for  the  nolle  pro* 
sequi  is  a  discharge  as  to  the  indictment,  but  it  is  not  an 
acquittal  of  the  crime. 

y  JoliBfon  y.  Browning,  6  Mod.  9l6.      a  Goddard  ▼.  Smitb,  Salk.  21.  6  Mod. 
2  Sykei,  gent,  one,  &c.  ▼.  Dnnbar,     .  s6l.S.  C. 

Middlesex  fittings^  after  M.  T.  40 

O.  3.  Kenyon  C.  J.  MSS. 


(8)  **  There  are  two  sorts  of  allegations ;  the  one  of  matter  of 
substatice,  which  must  be  substantially  proved ;  the  other  of  de- 
seription,  ^bich  must  be  literally  proved.*'  Per  Ld.  Ellenborough 
C«  J.  S*C.  ^*  Where  the  day  laid  is  made  part  of  the  desoription 
of  the  instrument  referred  to,  which  instrument  is  necessary  to  be 

S roved,  the  day  laid  roust  be  proved  as  part  of  that  ioatrament* 
\\xt  where  the  day  laid  is  not  material  in  itself,  and  need  not  bave 
been  proved  at)  laid,  supposing  the  proof  to  have  been  by  psn>), 
if  the  fact  proved  will  support  the  declaration,  I^  see  no  ground 
for  any  dfsttnrtion  between  making  such  proof  by  matter  of  record 
or  by  paroL"  Per  Lawrence  J.  S,  C  9  East,  l62. 
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CHAP.  xxvm. 

MANDAMUS. 


I » 


I.  Nature  of  the  Writ  of  Mandamus.'^ Manda^ 
tnus  to  restore  or  admit  Persons  to  corporate 
Offices — Stat.  1]  G.l.  c.  4.  for  preventing 
Inconveniences  arising  for  want  of  electing 
Mayors^  Sfc,  on  tJie  Charter-day^ 

IL  /»  what  other  Cases  the  Court  will  grant  a  Man^ 
damus.  ... 

III.  Where  not. 

IV.  Form  of  the  Writ. 
V.  Of  the  Return. 

YL  Of  the  Remedy^  where  the  Party  to  whom  the  Writ 
of  Mandamus  is  directed,  does  not  make  any 
Return^  or  where  he  makes  an  insufficient,  or 
false  Return. 


I.  Nature  of  the  Writ  of  Mandamus. — Manda- 

*mus  to  restore  or  admit  Persons  to  corporate 

Offices-'^Stat.   11  G.l.  c.  4.  for  preventing 

Inconveniences    arising  for  want  of  electing 

Mayors,  Sfc.  on  the  Charter-day. 

jTHE  writ  of  mandamus  is  a  prerogative  writ,  containing  a 

command,  in  the  king'a  name,  and  issuing  from  the  cou'rt  of 

-King*8  Bench,  directed  to  persons,  corporations,  or  inferior 

courts  of  judicature  within  the  king's  dominions,  requiring 

"them  todoacertain  specific  act,as  being  theduty  of  theiroffice. 
Character,  or  situation,  agreeably  to  right  and  justice.    This 

;  writ  affords  a  proper  remedy,  in  cases  where  the  party  has 
not  any  other  means  of  compelling  a  specific  performance. 
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The  object  of  the  writ  is  not  to  supersede  legal  remedies, 
but  only  to  supply  the  defect  of  thein.  The  only  proper 
ground  of  the  writ  is  a  detect  of  justice.  It  is  the  absence, 
or  want,  of  a  specific  legal  remedy,  which  gives  the  court 
jurisdiction*.  There  must,  however,  be  a  specific  legal 
right^,  as  well  as  the  want  of  a  specific  legal  remedy,  in  order 
to  found  an  application  for  a  nnandamus.  The  power  to  issue 
this  writ  belongs  exclusively  to  the  court  of  Ring's- Bench, 
aild  is  considered  as  one  of  the  flowers^  of  that  court;,  but 
this  power  ought  to  be  exercised  with  great  caution,  as  a 
writ  of  error  does  not  lie  on  this  proceeding.  A  mandamus 
lies  either  to  restore  a  person  wrongfully  ousted,  or  to  ad- 
.mit  a  person  wrongfully  refused. 

A  mandamus  lies  to  restore  a  person  who  has  been  re- 
moved from  bis  office  without  cause;  as  a  mayor,  bailiff^, 
^Iderman^,  burges8^  jurat*,  common  counciUman\  recorder^, 
town-clerk\orserJeant^.Antiently,  in  these  cases,  the  writ  was 
termed  •*  a  writ  ot  restitution,"  and  appears  to  have  been  con- 
fined exclusively  to  offices  of  a  public  nature.  The  title 
'*  mandamus,"  is  not  found  in  the  old  abridgments.  By  an 
extension  of  the  antient  writ  of  restitution,  a  remedy  has 
been  provided  for  persons  who  have  been  duly  elected  to 
offices,  although  they  never  had  possession.  Hence  a  man- 
damus lies  to  admits  as  well  as  to  restore,  a  person  to  his 
trffice,as  A  mayor,  alderman*,  town-clerk",  &c,  (1). 

a  Per  Lord  EHenborough  C  J.  Bristol  f  Clerk^s  case,  Cro.  J«c.  506.    See  also 

DockCoiDMiiy,  M.  59  G.  3.  MS.  5  Mod.  957. 

b  Per  Lord  £Uenboroug:h  C.  J.  R.  v.  g  Anon.  1  Ley.  148. 

Archbishop  of  Cantprbnry,  S  East,  h  ft  lioj.  Abr«  tit.  Restitution,  pi.  8. 

919.  i  Ib.pl.  6. 

c  Poph.  176.  k  Pasch.  9  Car.  said  to  have  been  ad^ 
d  9  Rol.  Abr.  tit.  Restitution,  pi.  4.  Jodged.    See  Sty.  457. 

e  Shnttlewofth  t.  Corporation  of  Lin-  1  2  Rol.  Abr.  tit.  restitution^  pi.' 7. 

coin.  9Bulstr.  1^9.    Taylor's  case,  m  Com.  Dig.  Alaadamus  (A.). 

Poph.  133.  S.  P.  n  Awdley  v.  Joye,  Poph.  176. 


(1)  The  admission  under  the  ma  od  am  us  gives  do  right,  but  only 
a  legal  possession,  to  enable  the  party  ^o  assert  his  right,  if  he  has 
any.  Hence,  nonjuit  elecius  has  been  holden  not  to  be  a  good  r^ 
turn  to  a  mandamus,  to  swear  in  a  church-warden  ;  (R.  v.  White, 
M.  1 1  Geo.  3.  cited  by  Strange  Arg.  Str.  894,5.)  because  it  is  di- 
rected only  to  a  ministerial  officer,  who  is  to  do  his  duty,  and  noio- 
convenience  can  follow ;  for  if  the  party  has  a  right,  he  ought  to  be 
admitted ;  if  he  has  not,  the  admission  will  do  him  no  good.  Wher- 
ever the  officer  is  but  ministerial,  he  is  to  execute  his  part,  let  the 
consequence  be  what  it  will.  R.  v.  Simpson,  M .  1 1  Geo.  ib*  That 
yf9B  a  mandamus  to  the  archdeHcOn  of  Colcliester,  to  swear  Rodney 
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By  the  common  law,  upon  the  death  of  a  mayor,  or  other 
chief  magistrate  of  boroughs  or  corporations  within  the 
year,  the  court  of  King's  Bench  was  authorised  to  grant  a 
mandamus  immediately  to  fill  up  the  vacancy,  thus  occasion- 
ed by  the  act  of  God  and  an  ordinary  contingency ;  but,  up- 
on an  omission  to  elect  at  the  charter-day,  or  to  do  such 
acts  as  were  by  the  charter  required  to  be  done  at  cer- 
tain times,  in  order  to  complete  the  election,  or  upon 
the  removal  of  an  officer  unduly  chosen,  the  court  had 
not  any  power  to  compel  an  election,  or  the  perft^in- 
ance  of  such  acts  as  were  necessary  to  complete  an 
election,  before  the  day  came  round  again;  for,  to  compel 
the  corporation  to  proceed  to  an  election  at  another  day, 
would  not  be  enforcing  obedience  to  the  king's  charter,  but 
to  authorise  them  to  act  in  opposition  to  it.  The  omission 
to  elect  might  be  owing  to  the  contrivance  of  the  person 
who  ought  to  hold  the  court,  or  to  preside  in  the  assembly 
where  the  election  was  to  be  made;  or  it  might  be  the  effect 
of  pure  accident:  in  either  case,  the  inconvenience  was  the 
same ;  a  forfeiture  of  the  charter  might  be  ancurred,  and  the 
corporation  dissolved,  in  consequence  of  such  omission.  To 
remedy  the  mischiefs  which  might  thus  arise,  it  was  enacted, 
by  Stat  11  Geo.  1.  c.  4.  that  if  no  election  should  be  made 
of  the  mayor,  bailiff,  or  other  chief  officer  of  any  city,  bo- 
rough, or  town  corporate  in  England,  Wales,  and  Berwick- 
upon-Tweed,  upon  the  dav,  or  within  the  time  appointed  by 
the  charter  or  usage,  or  if  such  election  having  been  made, 
should  afterwards  become  void,  whether  such  omission,  or 
avoidance  should  happen  through  the  default  of  the  office)^, 
&c.,  or  by  any  accident,  or  oSier  means,  the  corporation 
should  not  be  thereby  dissolved,  but  might  meet  at  the  town- 
ball,  or  other  usual  place  of  meeting,  on  the  day  after,  be- 
tween the  hours  of  ten  in  the  morning  and  two  in  the  after- 
nooq  (3),  and  proceed  to  an  election;  and  in  case  the 
mayor,  or  other  person  who  ought  to  hold  the  court,  or  pre- 


Fane  into  the  office  of  charchwarden.  The  archdeaaon  returned, 
that  before  the  coining  of  the  writ,  he  received  an  inhibition  from  the 
bishop;  bat  the  court  held  that  was  no  excuse,  and  that  a  ministe- 
rial officer  is  to  do  his  duty,  whether  the  act  would  be  of  aay .validity 
or  not* 

(9)  **  I    think  the  time  is  not  essential,  but  only  director  v.     It 
'^was  appointed  to  prevent  surprise ;  and  if  the  election  be/airji/  car- 
ried on,  though  at  a  different  hour,  yet  buch  election  is  good.^* 
Per  Ld  Hardwicke,  Ch.  Ju*  in  R.  ?.  Pole,  B.R.Trin.  7  and  8  G. «. 

MS.  .      . 
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tide  at  the  assembly,  shall  be  absent,  the  nearest  in  place  or 
office,  having  a  right  to  vote,  shall  bold  the  court  and  pre- 
side. And  in  case*  no  election  shall  be  made  upon  the  day, 
or  within  the  time  appointed  by  the  charter  or  u8age,.or  i^ 

Bursuance  of  the  foregoing  directions,  the  court  of  King's 
ench  niay  award  a  mandamus,  requiring  the  members  or 
persons  having  a  right  to  vote,  or  to  do  acts  necessary  to  be 
done,  in  order  to  an  election,  to  assemble  themselves  at  a 
time  prefixed  in  the  writ,  and  to  proceed  to  election,  and  to 
do  the  requisite  acts,  or  to  signify  to  the  court  good  cause  to 
the  contrary.  In  cases'  where-the  mayor,  &c.  is  to  be  no- 
minated, elected,  or  sworn,  at  a  court-leet,  or  other  court, 
and  by  contrivance  of  the  lord,  steward,  or  other  officer, 
or  by  accident,  in  not  holding  such  court,  no  due  nomina* 
tion,  &c.  is  made,  the  court  of  King^s  Bench -may  award  a 
mandamus,  requiring  the  lord,  &c.  to  hold  such  court, and  to' 
<lo  such  acts  as  are  necessary  for  such  nomination,  ^c 

Mayors^,  &c.  elected  in  pursuance  of  this  act,  are  to  take 
the  oaths  required  upon  admission,  before  the  officer  presid- 
ing at  such  election,  who  is  authorized  to  administer  them, 
but  the  election  will  not  be  valid',  unless  as  great  a  number 
of  persons  are  present  at,  and  concur  in,  the  election,  s^ 
would  have  been  necessary  in  case  the  saine  had  been  made 
upon  the  charter-day,  &c. 

Mayors',  &c.  voluntarily  absenting  themselves  from,  or 
knowingly  and  designedly  preventing  the  election  of  any 
qther  mayor,  &c.  upon  the  charter-day,  &c.,  9hall,  uponcon* 
▼ictiqn,  nuffer  si^^  mpnths  imprisonment,  ^nd  he  forever 
disabled  from  taking  aqy  pffipe.  Lastly,  th^  persons'  t9 
whom  the  mandamus  is  directed,  are  to  make  their  return 
to  the  first  writ. 

Such  are  the  enactments  and  provisions  of  the  stat  1 1  Geo* 
1.  c.  4.,  which,  as  it  is  a  remedial  law,  is  to  be  expounded  ii^ 
the  most  liberal  sense  that  the  words  are  capable  of  (9)* 
Hence,  the  court  will  grant  a  mandamus  under  this  statute, 
to  compel  the  members  of  a  corporation  to  proceed  to  tb^ 

•  S.  3.  r  Si  9. 

p  8. 3.  ,        s  S.  ^    • 

q  S.  4.  f  S.  9. 
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same  mischief,  the  court  ought  to  coostrue  such  kind  of  acts  as  la." 
berally  as  possible."  Per  Lord  Hardwieke,  C.  J.  in  H.  v.  Pole,  ut^^ 
iup. 


mandamus;  m 

election  of  a  mayor,  although  more  than  onfe^ear,  e.j^.  three 
or  four  years,  have  elapsed,  since  a  regular  election*.' 

The  statute  is  not  confined  to  annual  officers.  Henc^^ 
where  by  the  charter  it  was  directed,  that  upon  the  deatb^ 
removal,  or  amotion  of  a  burgess,  it  should  be  lawful  for  thf 
mayor  and  bargesses,  within  eight  days  next  follpwing  the 
deaths  &c.,  to  meet  and  nominate  an  inhabitant  of  the  bo^ 
rough  to  be  a  burgess  during  life-— th^  eight  days  after  a 
vacancy  having  elapsed,  without  filling  up  the  same>  it  was 
holden*,  that  although  the  burgesses  were  appointed  for  life^ 
yet  the  statute  authorised  the  court  to  grant  a  mandamus. 

In  like  manner  it  has  been  bolden,  that  the  words  in  the  ^  - 
first  section  of  the  statute,  **  no  election"  are  to  be  construed  ' 
**  no  legal  election;"  and  consequently  although  there  hat 
been  an  election,  de  facto,  the  court  has  a  discretionary 
power,  upon  considering  all  the  circumstances  of  tfaeelection, 
to  award  or  not  to  award  a  mandamus,  as  the  justiceof  the 
case  may  required  If  the  legality  of  the  election  defaoiog 
be  doubtful,  and  fit  to  be  tried  by  information  in  nature  of 
quo  warranto^  the  court  will  not  award  a  mandamus';  but  if  "  ^ 
it  appear  clearly  that  the  election  was  illegal,  or  a  merely 
colourable  and  void  election,  the  court  will  grant  a  maud%- 
xnus*;  for  in  such  case  it  would  he  nugatory  to  try  the  legf« 
lity  of  the  election  in  an  information  in  the  nature  of  jmo 
warranto.  And  the  court  will  grant  a  mandamus,  not  only 
for  the  head  officer,  but  also  for  others  who  are  necessary 
constituent  parts  of  the  corporation\ 

In  the  following  case^  the  construction  of  the  foregoing 
statute  underwent  considerable  discussion.  Quo  warranto  t^^ 
try  defendant's  right  to  be  mayor  of  6ram[>ound,  in^  Cofu- 
wall.  6raro|)ound  is  a  borough  by  prescription;  and  ac- 
cording to  the  custom  of  the  place,  the  niayor  is  to  be  elected 
on  a  particular  day,  and  to  be  sworn  into  his  office  by  the, 
steward,  at  the  next  court-leet.  The  mayor  neglecting  to 
hold  an  assembly  for  the  choice  of  a  newmayor,  one  Pier^e^, 
a  capital  burgess,  and  the  next  presiding  officer,  together 

n  R.  T.  Burgeisefl  of  the  Boroaffh  of  aK.T.MayorofBoMiney,aUa8Tiotafel, 

Orford,  M.  9  G.  9.  MS.  Bull.  N.  P.  H.  8  G.  9.  MS  S.  C.  dhortly  report- 

901.  34  MS.   Serieant  Hill,  p.  963  cd^Str.  1003.    Ball 'N.  P.  901.  cited 

S.  C.  there  laid  by  the  court,  that  liiR.  ▼tBaiike8,3Bufr^-l454^    Caae 

the  Corporation  oF  Macclesfield,  Tr.  of  Aberyitwith,  Trin.  14  G.  9.  Str. 

■     1 1  G.  1.  was  an  authority  in  point.  1 IS7.  Corporation  of  ScarBorov^h, 

X  R.  V.  Mayor  and  Bargesses  of  Thet-  Hil.  16  G^  9.  Str.  1180.    R.  v.  ^'ewf** 

fsrd,  8  East,  970.  ham,  Borough  of  Carmartheu,  C  98 

y  R.  r.  NpwshaoH  Say.  R  911.  Bo-  G.9.  Say.  911.    R  T.MayorofCam- , 

noag^  of  Cafvcuirthen  bridfe,  H.  7  C  9. 4  Burr.  $006. 

^  ](.  V.  Baakes,  H-  4  G.  9.  3  Burr,  h  CorpotatiOtt    of  JScferfcoroofb,  SAr. ' 

1453.  Borough  of  Corfe  Castle.    R.  11 80. 

T.  Mayor  of  Colchester,  98  G.  3.  c  R.  ▼.  Nance^  B.  R.  Triiu  14  and  is 

8T.R.859.  '    G.  9.MS. 
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with  the  defendant  Ntnce,  held  an  afisembly  the  day  follow-* 
ing  for  that  purpose.  And  two  capital  burgoBses  lieiug,.ac«^ 
cording  to  the  custom  of  the  place»  to  be  named  by  the  ca« 
pital  burgesses,  out  of  which  the  commonalty  are  to  choo^ 
one  to  be  mayor  for  the  year  ensuing,  Nance  and  Pierce  piit 
each  other  in  nomination;  and  Nance  being  elected  by  the 
commonalty.  Pierce  in  a  few  days  afterwards  swore  him  in. 
Upoili  this  record  there  were  several  issues  in  ftict  joined, 
which  were  tried  at  the  assizes  in  Cornwall,  and  found  for 
the  defendant*  And  to  the  point  of  swearing  before  Pierce, 
there  was  a  demurrer;  and  on  the  demurrer  tne  single  ques- 
tion was,  whether  upon  the  stat  11  G.  1.  c.  4.  the  right  of 
swearing  the  new  mayor  devolred  upon  the  presiding  officer, 
as  well  as  holding  the  assembly  for  his  election;  because, 
though  the  old  mayor  had  been  guilty  of  a  default  at  the 
customary  day,  yet  the  lord  of  the  leet  had  not,  and  might, 
for  aught  appears,  have  sworn  in  the  new  mayor  at  the  pro- 

Esr  time.  After  the  case  had  been  argued  several  tiroes, 
ee  C.  J.  delivered  the  resolution  of  the  court  thus :  **  We 
are  all  of  opinion  that  the  defendant  was  well  sworn.  In  this 
statute  are  several  clauses  making  provision  for  particular 
cases.  The  first  gives  a  remedy  where  a  mayor  or  other 
chief  officer  shall  not  be  chosen  on  the  charter,  or  customary 
day,  and  there  the  next  presiding  officer  is  enabled  to  hold 
a  court  the  day  following,  and  to  do  all  such  acts  for  com- 
pleting the  election  as  the  mayor  or  other  chief  officer  ought 
to  have  done  on  the  proper  day.  The  next  empowers  this 
court  to  grant  a  mandamus  where  no  election  is  had  on  the 
second  day.  The  third  provides  for  nominations,  elections, 
and  swearing,  to  be  had  in  courts  leet.  This  comprehends 
-two cases;  one,  where  the  nomination,  or  election,  is  to  be 
out  of  the  leet,  and  is  properly  done  on  the  charter,  or  cus- 
tomary day,  but  the  swearing  is  to  be  at  the  leet;  the  other, 
where  the  nomination  is  to  be  in  the  leet,  and  then  the 
whole  is  to  be  perfected  in  the  same  manner  as  if  done  the 
day  next  following  the  chapter  or  customary  day.  Here  is 
so  provision  about  swearing  in  the  leet,  where  the  noniina- 
tion  and  election  are  to  be  out  of  it,  and  are  made  by  a  devo- 
lution to  the  next  officer,  after  the  regular  day.  The  fourth 
is  a  general  clause  relating  to  the  swearing,  and  gives  the 
person  entitled  to  hold  the  assembly  under  the  act,  the 
power  to  swear  in  the  party  elected.  And  by  this  clause  we 
think  Pierce  was  well  ahthorised  to  swear  the  defendant, 
there  beins  nothing  in  the  statute  to  preserve  the  right  of 
the  leet,  wnere  the  mayor  is  to  be  elected  out  of  it,  and  is 
elected  after  the  charter  or  customary  time.  It  has  been 
objected,  that  the  mayor,  on  the  proper  day,  could  not  have 
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9Wora  ID  bis  sQCcessor,  i^nd  tbat  the  presidiag  oSoor  is  mlv 
eBtrttsted  with  the  poWer  of  the  mayor.  But  we  think 
aaore  is  delegated  to  Dim»  and  tbat  he  has  an  absolute  woh 
thority  to  complete  the  election.  It  was  likewise  objected, 
tbat  the  lord  of  the  leet  ought  not  to  be  deprived  of  this 
franchise  without  some  fault  in  him.  To  which  it  may  be 
answered,  tbat  if  an  election  was  not  made  on  the  regular 
dfiy,  it  was  doubtful  before  the  statute,  whether  it  could  be 
made  afterwards;  and  as'  this  arose  often  from  the  neglect 
of  lords,  the  parliament  had  little  regard  to  this  franchise, 
and  therefore  gave  a  new  method  of  electing  and  swearing 
officers,  by  which  corporations  might  speedily  be  furnished 
with  regular  magistrates.  Lastly,  it  was  objected,  that  the 
swearing  was  some  days  after  the  election.  But  this  is  not 
material,  as  be  was  sworn  before  he  entered  on  the  execu- 
tion of  his  office ;  and,  therefore,  on  this  point  judgment 
was  given  for  the  defendant" 

The  last  objection  was  again  agitated  in  a  late  case  of  the 
King  V.  Courtenay',  where  the  swearing  in  of  a  burgess  was 
more  than  two  years  after  his  election ;  but  the  court  held, 
that  where  the  person  elected  has  a  present  capacity  of 
being  sworn  in  at  the  time  of  his  election,  bis  title  cannot 
be  impeached  on  the  ground  of  a  mere  omission  to  com* 
plete  the  election  by  an  immediate  swearing  in;  thereby 
distinguishing  this  case  JTrom  the  case  of  K.  v.  Carter*, 
(which  had  been  relied  on  in  the  argument)  where  the 
court  held,  upon  the  words  of  the  charter  incorporating  the 
borough  of  Portsmouth,  tbat  the  defendant,  who  had  been 
elected  a  burgess,  wheo  an  infant  under  six  years  of  age 
and  sworn  in  tifter  be  had  attained  his  age  of  21,  was  not 
duly  elected  (4).  It  was  observed,  however,  by  Lord  Ellen- 
borough  in  R.  V.  Courtepay,  that  the  neglect  to  be  sworn 
in  for  a  great  length  of  time,  as  above  20  years  after  elec- 
tion, might  (as  in  the  case  of  the  King  v.  Jordan^)  be 
deemed  a  waver  or  refusal  to  accept  the  election  by  the 
. party  elected,  but  did  not  vitiate  the  election  itself;  for 
otherwise  the  question  of  waver  could  not  have  arisen  in 
tbat  case. 

a 

4  9  EMt,  $46.  e  Conrp.  dso.  ,    f  C  T.  H.  sss. 

(4)  The  question,  whether  aa  iofant  wa»  capable  of  everctsiog 
the  office  of  burf^ess,  was  discussed  in  R.  v«  White,  B.  K.  M. 
7  G.  2»  MS.  where  the  court  granted  an  information  on  this 
eround  only;  observing,  that  as  an  infant  could  only  bind  himself 
ror  necessaries,  it  would  be  very  strange  if  he  could  be  entrusted 
with  any  public  office. 
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Where  a  person  has  been  elected  mayor  of  a  corporation, 
who  is  disqualified  on  account  of  not  having  taken  the  sa- 
crament within  one  year  next  before  the  election,  the 
court^  upon^receiving  competent  information  of  this  fact, 
will  grant  a  mandamus  to  the  electors  to  proceed  to  a  new 
election,  under  the  preceding  statute,  as  if  no  election  bad 
been  made<. 

An  election  completed  after  the  departure  of  the  pre- 
siding officer,  who  forms  an  integral  part  of  the  elective 
assembly,  is  void^ 

An  assembly  was  regularly  convened  for  the  purpose  of 
nominating  and  electing  a  new  mayor,  over  which  the  then 
mayor  presided.  He  declared,  that  the  persons,  with 
whom  the  nomination  rested,  were  equally  divided,  .and 
consequently  that  no  election  could  be  made ;  and  there- 
upon he  directed  proclamation  to  be  made  for  dissolving 
the  assembly.  No  objection  was  made  to  this,  nor  dia 
any  persons  give  notice,  that  they  meant  to  proceed  to 
make  an  election.  But  when  the  mayor  was  gone  away, 
and  a  number  of  the  burgesses  also  departed,  considering 
the  assembly  as  dissolved,  the  rest  proceeded  to  make  an 
election.  It  was  holden',  that  this  election  could  not  be 
supported;  for  assuming  it  to  be  deal"  (though  the  point 
had  never  been  judicially  decided)  that  an  election  begun 
under  one  presiding  officer,  could  be  completed  under  ano* 
ther,  yet  tnis  was  not  a  continuation  of  the  business  begun 
before  the  mayor,  but  an  attempt  to  continue  that  which 
had  been  concluded.  Considering,  also,  the  case  upon  the 
statute,  and  that  if  the  mayor  absent  himself,  the  next  in 
place  and  order  present  may  preside;  yet  here  the  mayor 
did  not  absent  himself,  but  did  preside,  and  as  presiding 
officer  determined  upon  the  validity  of  the  votes,  that  they 
were  equal,  and  that  no  election  could  be  had,  and  then 
dissolved  the  assembly ;  and  all  this  without  any  objection 
made  at  the  time;  and  in  consequence  of  such  dissolution 
of  the  assembly,  unobjected  to  as  it  appeared,  many  of  the 
freemen  went  away,  and  thei^  the  rest  of  them  made  the 
election  in  question:  this  was  not  an  election  within  the 
aid  of  the  statute,  which  never  meant  to  protect  elections 
made  by  surprize  and  fraud. 

V  R-  ▼•  Corp.  of  Bedford,  i  Eait,  79.       i  R.  t.  Gaborian,  11  East,  77- 
h  R.T.  BoUcr,  S  Bait,  389. 
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It.  In  what  other  Casei  the  Court  wUl  groM  a  Man^ 

damns. 

Having  enumerated  the  most  important  cases  relating 
jto  corporations  in  which  the  court  will  interpose  by  grant- 
ing a  mandamus,  I  shall  proceed  briefly  to  state  some  other 
cases  in  which  this  remedy  may  be  obtained.     - 

The  circumstance  of  the  office  being  subject  to  the  Eccle- 
siastical Court,  aflbrds  no  objection.  Hence,  writs  of  man- 
damus have  been  granted  to  admit  prebendaries^,  an  appa- 
ritor general^,  parish  clerks",  and  sextons^  So  to  admit 
scavengers*,  &c. ;  to  restore  a  schoolmaster  of  a  grammar- 
school  founded  by  the  crown';  so  to  restore  a  member  of 
an  university,  who  had  been  improperly  suspended  from 
his  degrees'^.  In  like  manner  a  mandamus  will  lie  to  com- 
pel a  dean  and  chapter  to  fill  up  a  vacancy  among  canons 
residentiary^;  so  to  the  Ecclesiastical  Court*,  to  swear 
churchwardens  elected  by  the  parish  ;  so  to  grant  the  pro- 
bate of  a  will  to  an  executor^  So  a  mandamus  lies  to  the 
judge  of  the  Prerogative  Court  of  Canterbury  to  grant  ad- 
ministration to  the  husband,  of  the  wife's  estate,  when  ihe 
husband  has  done  nothing  to  depart  from  his  right\  In 
the  case  of  R.  v.  Windham',  the  court  granted  a  mandamus 
to  compel  the  warden  of  Wadham  College  to  affix  the  com- 
mon seal  of  the  college  to  an  answer  of  the  fellows,  &c.  in 
Chancery,  although  the  warden  disapproved  of  the  answer 
of  the  fellows,  and  had  put  in  a  separate  answer. 

'  A  mandamus  will  lie  to  J.  P.  to  nominate  overseers  of 
the  poor,  although  the  time  mentioned  in  the  stat.  43  Eliz* 
has  expired ;  because  the  statutes  for  the  relief  of  thf  poor 
are  to  be  construed  liberally^.  So  to  sign  and  allow  a  poor's 
rate;  and  in  this  case  they  will  grant  the  mandamus  in  the 
first  instance,  and  not  a  rule  to  shew  cause ;  for  otherwise 
the  poor  might  starve*. 

k  R.  ▼.  Deftii  of  Norwicb,  Str.  159-  o  Said  per  Cur.  in  Ile*i  case,  1  Ventr. 
1  Polket*^  case,  cited  per  Cur.  in  R.        143.   to  have  been  granted.     See 

V.  Ward,  Str.  697.  aleo  9  T.  R.  18I. 

u  R.  T.  Warren,  Cowp.  371-  p  R.  ▼.  BailifTs  of  Morpeth,  Str.  58. 

n  R.  ▼.  Churchwarden t    of    King^i  q  R.  ▼.  U.  of  Cambridge,  T.  19  G.  3. 

Clere,  9  Lev.  is.  1  Veiitr.  143.S.C.        Dr.  £win*B  case. 

N.  It  appeared  by  the  certificate  of  r  Biihop  of  Chichester  ▼.  Harward, 

tlie   minister   and  sereral  parish^        1  T.  R.  654. 

ionen,  that  the  eexfon  was  an  of-  t  Anon.  ]  Ventr.  ]15. 

fleer  for  bfe,    and    received    tvo-  t  1  Ventr.  335. 

pence  frpm  every  house  yearly  as  u  R.  v.  Bettesworth,  Str.  891-III8. 

wages.     But  in  the  same  term  it  x  Cowp  377. 

was    granted   for    another  sextoo,  y  R.  v.  Sparrow,  Str  1 193. 

without  such  certificate.  %  R.  v.  F^her,  Say.  R.  160. 
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Although  it  was  formerly  doubted  whether  a  maudamua 
would  lie  to  a  lord  of  a  manor  to  admit  a  copyholder,  yet 
in  R.  V.  Rennett*,  where  application  was  made  for  a  manda- 
mus to  the  steward  of  a  manor,  to  admit  a  person  who 
claimed  as  heir  at  law  to  a  customarv  estate  within  the  ma- 
nor, the  court  said,  they  had  no  doubt  but  that  a  man- 
damus ought  to  be  granted,  to  compel  a  lord  of  a  manor  to 
admit  a  copyholder,  if  a  proper  case  were  laid  before  them; 
but  as  the  party  making  this  application  claimed  by  de- 
scent, it  would  not  answer  any  purpose  to  grant  the  man-t 
damus,  since  he  had  as  complete  a  title  without  admittance 
as  with  it,  against  all  the  world  but  the  lord.  See  also  R* 
Y.  Lord  of  the  Manor  of  Hendon\  where  a  mandamus  was 
granted  to  the  lord,  who  had  refused  to  admit  the  surren* 
deree  of  a  copyhold  estate  on  account  of  a  disagreement  re- 
specting the  fine  to  be  paid ;  the  court  observing,  that  they 
would  not  give  an  opinion  respecting  the  lord's  fine  on  an 
application  by  a  tenant  for  a  mandamus  to  be  admitted,  be- 
cause  the  lord  had  not  any  right  to  the  fine  until  admit* 
tance.  See  also  R.  v.  Coggan^,  where  a  mandamus  was 
granted  to  the  lord  and  steward  of  a  manor  to  admit  a  per* 
son  to  a  copyhold  tenement,  who  had  a  prima  facie  lega) 
title,  in  order  to  enable  him  to  try  his  right,  though  a 
court  of  equity  had  before  refused  to  compel  the  lord  to 
admit  him  for  want  of  his  shewing  an  equitable  right  to  the 
property ;  Lord  Ellenborough,  C.  J.  observing,  that  he  was 
aware  that  the  power  of  the  C^urt  of  Kind's  Bench  to  grant 
a  mandamus  to  admit  to  a  copyhold,  had  been  questioned 
on  the  other  side  of  the  hail,  yet  the,  court  having  for  many 
years  past  been  in  the  constant  habit  of  granting  such  writs, 
upon  a  sufficient  prima  facie  title  made  out  on  the  part  of 
the  person  applying,  he  could  not  doubt  their  power  in  this 
respect.  N.  There  being  a  claim  of  a  previous  fine  due  to 
the  lord  in  respect  of  the  ancestor  from  whom  the  party 
claimed,  the  rule  for  a  mandamus  was  granted  upon  the 
party's  undertaking  to  pay  such  fine  or  nnes  as  should  be 
due  to  the  lord.  It  makes  no  diflference  by  what  mode  the 
party  becomes  entitled  to  the  franchise,  whether  by -char- 
ter, prescription,  or  tenure;  therefore,  where  by  the  cus- 
tom of  the  borough  of  Midhurst,  the  jury  at  a  court  bai'09 
'  is  to  present  the  alienation  of  every  burgage  tenement,  and 
upon  such  presentment  the  steward  is  to  admit  the  tenant, 
who  then  becomes  entitled  to  the  franchises  of  the  borough, 
the  jury,  at  a  court  baron  in  1749,  having  refused  to  pre<^ 
seni  several  conveyances  of  burgage  tenements,  the  court 

•  2T.R.  197.  bsT.R.  484.  €6£^t|4ai.   ' 
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grants'  a  mandamus  to  the  lord  to  hold  a  court,  and  to  the 
burgesses  to  attend  at  such  court  and  to  present  the  con^ 
veyances.  And  though  one  mandamus  will  not  lie  to  ^- 
store  several  persons,  yet  the  court  held  it  would  lie  in 
this  case  to  the  jun^  to  do  an  act  to  perfect  the  rights  of  se<* 
v^ral.  So  where,  ^v  the  custom,  the  court  leet  was  to  pre* 
sent  to  the  steward  th6  person  whom  the  commonalty  of 
the  borough  bad  chosen  to  be  mayor,  the  court  granted*  a 
mandamus  to  the  steward  to  hold  a  court  leet,  and  to  the 
in-burgesses  to  attend  at  such  court,  and  to  present  J.  D. 
who  bad  been  chosen  by  the  ^mmonaity.  And  it  is  the 
same  where  no  particular  persOTi  is  interested;  as  where  by 
charter  or  prescription  the  corporate xbody  ought  to  consist 
of  a  definite  number^  and  they  neglect  to  fill  up  the  vacan* 
cies  as  they  happen,  the  court  will  grant  a  mandamus. 


111.    Where  not. 


It  is  a  general  rule,  that  a  mandamus  does  not  lie  unless 
the  party  making  the  application  has  not  any  other  specific 
legal  remedy*.  On  this  ground  the  court  refused  to  grant 
a  mandamus  to  a  bishop,  to  license  a  curate  of  a  curacy, 
which  had  been  twice  augmented  by  Queen  Anne's  bounty, 
where  the  right  of  appointing  was  claimed  by  two  several 
parties,  and  there  had  been  cross  nominations ;  because  the 
party  bad  another  specific  remedy  by  quare  impedi^.  So  a 
mandamus  does  not  lie  to  the  governor  and  company  of 
the  Bank  of  England  to  transfer  stock,  because  the  party 
has  his  remedy  by  assumpsit^ 

Although  the  court  will  grant  a  mandamus  in  order  to 
enforce  the  making  a  poor's  rate,  .they  will  not  grant  it 
with  a  direction,  that  certain  persons  shall  be  inserted  in  the 
rate;  although  an  affidavit  be  made  of  the  sufficiency  of  such 
persons,  and  that  the  omission  bad  for  its  object,  the  pre* 
venting  their  having  votes  for  members  of  parliament^ 
The  power  of  licensing  public  houses  being  absolutely  in 

d  R.  V.  Miaiiiint,  1  Wilt.  S83.    l  Bl.  g  Per  Bnller  J.  iu  R.  ▼.  Bp.  of  Gbst- 

R.  60.  Bui.  N.  P.  dOO.  S.  C.  by  the  ter,  1  T.  R.  404.  and  R.  ▼.  the  Bri»* 

uame  of  R.  ▼.  Lit.  Mountague.  tol  Dock  Company,  M.  52  G.  3.  S.P. 

c  Borongli  of  Cbnit  Cburch,  19  G.  3.  See  also  Dong.  586. 

Ball.  N.P.  200.  S.  C.  cited  in  1  Bl.  h  R.  ▼.  Bp.  of  Chester,  l  T.R.  996. 

•  R.  6S.  i  R.  T.  Bank  of  England,  ]>oug«  59a. 

f  Case  of  the  town  of  NottingbaBi,  k  R.  ▼.  Weobly,  Sir.  1959. 
93  G.  9.  Bull.  N.P.  901- 
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tb^  diictntion  ,o{  tbe  justices  of  the  peace,  fbe  court  will 
not  award  a  mandamue  for  the  lioensii^  a  public  iioiise^. 

A  mandamus  will  not  lie  to  compel  ^  admission  to  the 
Y  degree  of  barrister"  (5).  Nor  for  a  fellow  of  a  college,  V 
I  when  there  is  a  visitor  (6).  Nor  to  thc|fbdge  of  the  eccle-  ^ 
Isiastical  court  to  grant  a  probate  of  a  wUl>  lite  pendente". 
Nor  to  the  master  and  wardens  of  the  company  of  gun- 
makers  to  cause  them  to  give  a  proof^mark  to  a  freeman  of  - 
their  company.  Because  they  are  no  legal  establishments 
Nor  to  the  mayor  and  aldermen  of  London  to  admit  a  per- 
SOB  to  the  office  of  auditor  o&  the  chamberlain's  and  hridf- 
niaster*s  accounts,  who  had  served  itthreeyearssuocessively, 
because  contrary  to  the  custom  of  the  city  p.  Ner  to  the 
college  of  physicians^  commanding  them  to  exaiaine*  a> 
doctor  of  physic^  who  has  been  licensed  in  order  to  his  beiag 
admitted  a  fellow  of  the  college").  Nor  to  a  visitor  where 
he  is  clearly  acting  under  a  visitorial  authority'.  Nor  to  a 
steward  of  a  manor  court  to  admit  a  person  who  claimed  as 
heir  at  law  to  a  customary  estate  within  the  manor*.  In 
^.  V.  JothamS  the  court  refused  a  mandamus  to  restore  a 
minister  of  an  endowed  dissenting  meeting-house;  because 
it  did  iiot  appear,  that  he  had  complied  with  the  requisites 
necessary  to  give  him  a  primli  facie  title;  adding,  that  a 
mandamus  to  admit  was  granted  merely  to  enable  the  partv 
to  try  his  right;  but  the  court  had  always  looked  much 
more  strictly  to  the  right  of  the  party  applying  for  a  man- 
damus to  be  restored;  for  if  he  has  been  before  regularly 
admitted,  he  may  try  his  right  by  action  for  money  had  and 
received.  A  mandamus  will  not  lie  to  the  archbishop  of 
Canterbury  to  issue  his  fiat  to  the  proper  officer  for  the  ad- 

1  Giles's  case,  Str.  881.  per  Ryder  C.J.  q  R.  ▼.  College  of  Pbysicians,  7  T.  E. 

R.  ▼.  Nottingham;  Say.  R.  tl7.  98S. 

n^  R.  ▼.  Gray's  Ion,  DfNig.  353.  r  Adm.  K.  ▼.  Bp.  of  Ely,  s  T.  R,  MS. 

n  I  Bl.  R.  668.  s  R.  v.  Rennett,  9  T.  R.  19s. 

o  Ray.  c>89.  t  3  T.  R.  575. 
p  1  T.  R.  493. 


I 


(5^  The  only  mode  of  relief  is  by  appeal  to  the  twelve  judges 

(6)  Wherever  th^re  appears  to  be  a  general  Tisitor,  the  com- 
moD  law  courts  will  not  iaterpose ;  yet  as  this  is  ia  the  natttie  of  *• 
;  plea  to  the  jurisdiction^  it  must  appear  on  the  return.     The  eo^ti 
]  will  oot  supersede  the  writ  of  mandamus  on  an  affidavit  of  tiM  ItM?^*, 
it  ousst  appear  by  matter  of  record,  which  the  party  magr  eoote^  • 
R.  V.  Dj-.  Whaley,  master  of  Peterhouse  ColU  Caaibndg%  ^ 
;    13  Gee.  &  34  MS.  Sarj.  Hill,  p.  325.  .  ^       " 


^ 


-^       4.« 
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Bittion  of  a  doctor  of  civil  law,  a  graduate  of  Cambridge, 
as  an  advocate  of  the  court  of  Arche8\ 


IV.  Farm  of  the  Writ. 

Havih'o  endeavoured  in  the  foregoing  sections  to  explain 
the  nature  of  a  mandamus,  and  having  briefly  stated  those 
cases  in  which  this  remedy  may  be  adopted,  I  shall  proceed 
to  consider  the  form  of  the  writ,  a«  to  which  the  following 
rules  may  be  useful: 

I.  Care  must  be  taken  that  the  mandamus  is  properly 
directed,  that  is,  to  the  persons  who  are  to  obey  the 
writ"  (7).  And  this  duty  is  cast  upon  the  person  who 
applies  for  the  writ;  for  the  court,  when  they  grant  the 
writ,  will  not  specify  the  person  to  whom  it  is  to  be 
directed^  If  the  writ  be  improperly  directed,  e.  g.  if  the 
right  of  election  be  in  the  mayor  and  aldermen,  and  the 
mandamus  is  directed  to  the  mayor,  aldermen,  and  common 
councily  the  court  will  grant  a  supersedeas,  quia  improvide 
emanavii*.  If  a  writ  be  directed  to  a  corporation  by  a 
wrong  name,  they  may  return  to  this  special  matter,  and 
rely  upon  it;  but  if  they  answer  the  exigency  of  the  writ, 
they  admit  themselves  to  be  the  corporation  to  whom  the 
writ  is  directed ;  and  cannot  take  advantage  of  the  mis* 
nomer.' 

9.  The  writ  must  contain  convenient  certainty,  in  setting 
forth  the  duty  to  be  performed  ;  but  it  need  not  particularly 
set  forth  by  what  authority  the  duty  exists. 

Therefore  where  a  mandamus  to  the  commissary  of 
the  archbishop  of  York^,  to  admit  a  deputy  register, 
stated  quod  minus  rite  recusavit  to  admit,  it  was  holde(} 

•  R.  ▼.  Archb.  of  Canterbory,  8  East,  y  R.  r.  Wi^u,  2  Burr.  789. 

fll3.  X  R.  V.  Mayor  of  Norwich,  Str.  55. 

X  R.  T.  Mayor  of  Hertford,  Salk.  701.  a  R.  r.  Bailiffs  of  Ipswich,  Salk.  4414,5 

R.  ▼.  Mayor  of  Rippon,  Salk.  433.  b  R.  r.  Ward,  Str.  897. 


(7)  If  the  writ  is  directed  to  the  corporation,  it  has  been  held 
good.  But  if  it  be  directed  to  those,  who  by  the  constitution  of 
tlMlcorpot*ti«ii  ought  to  do  the  act,  without  doubt  it  is  gopd  also. 
Per  Holt  C.  J.  R.  v.  Mayor  of  Abingdon,  Ld.  Raym.  560/ 

VOL.  II.  z 
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stifficienty  though  it  vat  objected  it  was  the  comtant  form 
to  allege,  that  the  party  to  whom  the  writ  is  directed,  ia  the 
person  to  whom  it  appertains  to  swear  and  admit ;  for  if  the 
defendant  was  not  the  person  to  whom  the  executing  this 
writ  belonged,  he  should  have  returned  so,  but  instead  of 
that  the  return  consisted  merely  of  matter  of  excuse ;  be- 
sides, it  was  laid  that  minus  rite  he  refused,  which  was  an 
averment  that  injustice  he  ought  to  do  it. 

So  a  mandamus  to  the  dean  of  the  Arches  to  grant  pro* 
hate  to  Lord  Londonderry's  executors^,  setting  out  that  the 
AetLUJuxta  juris  exigentiam  recusavit,  was  holden  sufficient, 
though  it  was  objected  that  it  did  not  sh^w  the  dean's  title 
to  grant  probate ;  not  having  set  out  that  there  were  bona 
notabilia;  for  the  court  will  not  presume  an  inferior  juris* 
diction,  and  it  appeared  that  he  had  already  done  some  acts 
of  office  as  the  prerogative  judge,  and  he  shall  not  be 
received  now  to  say  it  does  not  appear  he  has  any  jurisdiction. 

So  a  mandamus,  reciting  whereas  there  is  or  ought  to  be 
one  bailiff  and  twelve  capital  burgesses^ 

So  a  mandamus  reciting  that  there  ought  to  be  a  common 
council,  consisting  of  the  mayor,  and  twenty-four  persons 
chosen  by  the  mayor  and  burgesses,  without  stating  whether 
by  charter  or  prescription*. 

3.  If  several  persons  have  been  removed,  there  must  be 
a  distinct  writ  for  each  person;  for  they  cannot  join^;  for 
the  interest  is  several,  and  the  amotion  of  one  is  not  the 
amotion  of  the  others. 

4.  Every  circumstance  that  is  requisite  to  shew  that  the 
party  is  entitled  to  be  admitted  must  be  suggested  in  the 
writ^ ;  therefore  where  in  a  mandamus  to  the  ordinary  to 
license  a  curate,  it  was  stated  that  he  had  been  duly  nO' 
minated  and  appointed  by  the  inhabitants  of  a  township  to 
bfe  curate  of  the  church  of  P.,  but  neither  the  consent  of  the 
rector,  or  any  endowment  or  custom  for  the  inhabitants  to 
Biake  such  nomination  and  appointment  was  stated,  the 
court  quashed  the  writ^  But  although  it  is  essential  such 
facts  should  be  alleged  as  are  necessary  to  shew  that  the 
party  applying  for  the  writ  is  entitled  to  the  relief  prayed, 
no  precise  form  is  required'. 

cR.  Y.  Bettcsworth,  Str.  S57.  f  r>  Mod.  11.   R,  v.  city  of  Chetter, 

d  R.  T.  the  DeTises,  M.  7  Auu,  BuU.        Salk.  43d.  436. 

N.  P.  204.  g  Q  Mod.  310.  per  Holt,  C  J. 

e  R   T.  Mayor  and  Burgesses  of  Not-  h  R.  t.  Bp.  of  Oxford,  7  East,  345. 

tinghara,  H.  85  G.  2.  BnU.  N.  P.  i  Per  Lee  C.  J.  in  R.  r.  M.  &,  B.  sf 
3204.  Say.  36.  S.  C  Nottins^haoa,  Say.  R.  37. 
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5;  Tbe  mrrit  must  be  graaiied  to  proceed  to  an  election  to 
the  office,  and  not  to  elect  a  particular  person^ 

Lastly,  the  writ  must  be  tested ;  and  there  must  be  foiir* 
teen  days  between  the  teste  and  return,  if  it  goes  above 
forty  miles,  otherwise  only  eight  days,  and  one  day  is  to  be 
taken  inclusive,  the  other  exclusive*.  Upon  discovering 
any  informality  in  tbe  writ,  the  party  may  apply  to  amend 
at  any  time  before  the  return*.  A  motion,  however,  cannot 
be  made  to  supersede  the  writ  after  the  return  is  oof^, 
neither  will  the  defendant  be  permitted  to  avail  himself 
of  any  ^objection  to  the  writ  alter  the  return^ 

Where  there  is  a  corporation  by  prescription,  tbe  con- 
stitution of  it  (as  well  as  the  parties'  right)  must  be' verified 
by  affidavit^  Where  it  is  by  charter,  a  copy  of  it  must  be 
produced  at  the  time  of  making  the  motion.  Where  the 
court  grants  a  rule  to  shew  cause,  though  upon  shefwing 
cause  it  appear  doubtful,  whether  the  party  have  a  right  or 
not,  yet  the  court  will  issue  a  mandamus,  in  order  that  the 
right  may  be  tried  upon  the  return^.  But  the  court  will 
not  grant  a  mandamus  to  a  person  to  exercise  a  jurisdiction, 
when  it  is  doubtful  whether  he  has  the  power  to  exercise  it 
or  not'. 

Upon  a  motion  for  a  mandamus'  to  the  warden  of  the 
vintners*  company  to  swear  J.  S.  one  of  the  court  of  assist- 
ants, the  affidavit  being  only  that  he  was  informed  by  some 
of  the  court  of  assistants  that  be  was  elected,  and  no  posi- 
tive affidavit  of  an  electiop,  the  court  would  only  grant  a 
rule  to  shew  cause,  but  said  if  there  had  been  a  positive 
affidavit  of  his  election,  they  would  have  granted  the  writ  in 
the  first  instance.  • 


V.  Of  the  Return. 

Tbe  next  object  of  consideration  is  the  return. 

1.  The  return  must  be  made  by  the  person  to  whom  the 
writ  is  directed. 

k  8  Bnlst.  199.  9  R«1.  456. 1.  95.  o  Per  Kenyon  C.J.  and  Bailer  J.  iu 
I  R.  V.  Mayor  of  Dover,  Str:  407.  R-  ▼•  Mayor  of  York,  5  T.  R.  74,  '5. , 

m  6  Mod.  133.  per  Holt,  C.J.  ,  p  Bull.  N.  P.  900. 

a  Said  per  Lee  J'  in  Whitwood  q.  t.  r.  q  R.  ▼.  Dr.  Bland,  ib. 

Jocftoi,  B.  R.  M.  7  6.  9.  MS.   to  r  R.  ▼.  Bp.  of  Ely,  1  Will.  96G. 

hare  been   so  determined   in  Ld.  a  Bull.  N.  P.  900. 

Raynond^B  time. 
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2.  It  must  be  positive  and  certain^  The  same  certainty 
is  required  iir  a*return^to  a  mandamus  as  in  indictments  or 
returns  to  writs  of  habeas  corpus".  But  if  the  return  be 
certain  on  the  face  of  it,  that  is  sufficient^  and  the  court 
cannot  intend  facts  inconsistent  with  it,  for  the  purpose  of 
making  it  bad'.  If  the  supposal  of  the  writ  be  false  in  not 
truly  stating  the  constitution  of  the  corporation,  the  return 
ought  to  deny  the  constitution  to  be  as  is  mentioned  in  the 
writ;  for  if  it  merely  states,  that  the  defendants  have  acted 
according  to  a  constitution  different  from  that  mentioned 
in  the  writ,  without  denying  the  supposal  of  the  writ,  it 
will  be  insuQicientr.  The  return  must  not  be  argu- 
mentative*. In  stating  a  disfranchisement  for  not  attending 
at  an  election,  it  must  shew  that  the  person  disfranchised 
was  an  elector ;  for  where  the  return  stated  that  the  election 
of  a  capital  burgess  was  in  **  the  rest  of  the  capital  bur^ 

f 'esses  being  the  common  council T  that  the  person  dis-. 
iranchised  being  a  capital  burgess  did  not  attend  at  a 
meeting  for  an  election  whereby  no  election  could  be  had; 
but  it  did  not  state  that  all  the  capital  burgesses  were  of  the 
common  council,  so  that  it  did  not  appear  that  the  perKon 
in  question  was  of  the  common  council  and  entitled  to 
elect ;  the  court  quashed  the  return*.  But  to  a  mandamus 
to  elect,  it  is  a  good  return,  that  a  person  has  been  duly 
elected,  and  sworn  into  the  oQice\ 

3.  Where  the  mandamus  is  to  restore  a  person  who  has  been 
removed  from  an  oflice,  the  return  must  be  very  accurate  in 
stating,  first,  the  power  of  the  corporation  to  remove*. 

It  was  observed  by  Ld.  Mansfield  C.  J.  in  R.  v.  Rich- 
ardson',  that  the  power  of  removal  was  incidental  to  the 
constitution  of  a  corporation ;  and  that  it  was  necessary  to 
the  good  order  and  government  of  cprporate  bodies  that 
there  should  be  such  a  power,  as  much  as  a  power  to  make 
by-laws. 

The  power  to  remove  is  prima  facie  in  the  corporation  at 
large ;  hence,  where  in  a  return  to  a  mandamus  to  restore, 
the  charter  of  incorporation  was  set  forth*  it  was  stated 
that  the  party  was  i*emoved  by  the  corporate  body  at  large : 
it  was  holden*  unnecessary  to  aver  that  the  body  at  large 

t  ]  1  Rep.  99  b.    Sec  alto  R.  r.  M.  of    c  R.  r.  Mayor,  &c.  of  Dottcttter,  Trin. 

Abinfpdon,  Salk.  439«  QH  &  26  G.  9.  34  M&.  Seijt.  HiJl, 

u  Per  Buller  J.  Dou^.  |5S.  p.  910. 

X  Dou».  159  d  R.  r.  Richardson,  l  feurr.  537.  per 

y  R.  ▼.  Maiden,  Salk.  431.  Ld.  Mausfield  C  J.    See  also  R.  r. 

s  R.T.  Lyme  RefU,  Doug^.  153.  Ponaonby,  i  Verjaa.  7. 

a  R.  V.  Lyme  Re^is,  £.  19  G.  3.  -c  R.  v.  Lj'me  Regis,  Doue.  14A. 
b  R.  V.  Williams,  Say.  R.  140. 
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bad  the  power  of  removal ;  because  the  charter  making 
them  a  corporation,  the  law  implies  the  right  to  remove  to 
be  in  the  whole  body ;  and  if  there  were  another  charter  or 
by-law  restraining  the  power  and  that  were  not  set  out,  an 
action  would  lie  on  the  return,  inasmuch  as  there  would  be 
a  suppressio  veri^  for  which  an  action  may  be  maintained 
a9  well  as  for  an  allegatio  falsi. 

The  power  of  removal  cannot  be  exercised  by  a  select 
part  of  the  corporate  body,  unless  it  be  specially  given  to 
that  part  by  charter  or  prescription.  Hence,  if  a  return 
should  set  forth  a  removal  by  the  common  council,  without 
shewing  how  they  were  authorized,  it  would  be  bad^ 

Secondly,  the  return  must  set  forth  a  sufficient  and  rea- 
sonable cause  of  removal.  There  are  three  kinds  of  of- 
fences* for  which  a  corporator  may  be  removed  : 

First,— -For  any  offence  committed  against  his  oath  of 
office  and  duty  as  a  corporator  (9)» 

Secondly, — For  any  offence  which  is  in  itself  of  so  in* 
.famous  a  nature  as  to  reTider  the  offender  unfit  to  execute 
any  public  franchise,  e.  g.  forgery,  perjury,  &c.  although 
such  offence  has  not  any  immediate  relation  to  his  of- 
fice (10). 

Thirdly, — For  any  offence  of  a  mixed  nature,  as  being 
an  offence  not  only  against  the  duty  of  his  ofbce,  but  also  a 
matter  indictable  at  common  law  (11). 

f  R.  T.  Doncaiter,  T.  35  &  96  G.  '9.  g  R.  r.  Mayor  of  Derby,  9  6.  9.  Boll. 
34  MS.  Seijt.  HUl,  p.  910.  Bull.  N.  P.  9ut).  R.  v.  RichardBon,  1  Burr. 
N.  P.  305.  Say.  R.  37.  S.  C.  538.  R.  ▼.  LWerpool,  a  Burr.  733. 


(9)  In  this  case  the  corporator  is  removable  without  any  |)revious 
conviction  by  a  jury.  Bull.  N.  P.  206.  cites  R.  v.  Derby,  9  G.  2. 
The  power  of  trial  as  well  as  amotiou,  for  an  offence  of  this  kind» 
is  incident  to  everif  corporation.  See  Lord  Mansfield's  opinion, 
I  Bur.  ^38. 

(10)  An  offence  of  this  kind  ought  to  be  established  by  a  pre« 
Tfous  conviction  by  a  jury,  according  to  the  law  of  the  land.  Per 
Lord  Mansfield,  C.  J.  R.  v.  Richardson,  1  Burr.  539.  It  is  the 
infamy  which  renders  the  corporator  an  improper  person  to  be 
.<x>Qtiaued  in  an  office  of  trust ;  therefore  if  the  crime  for  which  he 
ia  convicted  be  such  as  does  not  carry  such  infamy  with  it,  it  will  be 
no  cause  of  disfranchisement;  as  if  he  were  convicted  of  a  single 

Jasaaolt     Bull.  N.  P.  206,  cites  R.  v.  Derby,  9  G.  2. 

(11)  Where  the  offence  is  criminal  in  both  respects,  the  difference 
seenft  to  be  th«it  if  it  consist  of  one  single  fact,  as  burning  the 
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As  to  the  first  ground  of  removal,  viz.  what  sbaU  be  taid  * 
to  be  such  a  breach  of  duty  as  will  be  a  good  cause  of  dis- 
franchisement P  It  is  certain  that  a*  total  desertion  of  the 
duty  of  the  office  is  a  good  cause  of  amoval^;  but  it  may  be 
difficult  to  determine  in  what  particular  offices  a  bare  mm- 
residence  will  amount  to  such  a  desertion. 

Where  oftices  are  in  perpetual  execution*,  and  may  not 
be  executed  by  deputy,  there  must  be  a  perpetual  residence, 
such  as  that  of  sberitf,  mayor,  coroner^,  &c.  But  in  other 
cases  a  local  residence  is  nut  necessarv  ;  as  in  the  case 
of  a  recorder,  freeman,  &c.  there  non-residence,  without  ne^ 
gleet  of  duty,  is  not  a  sufficient  cause  of  amoval'.  Indeed 
it  would  be  absurd  to  say  that  mere  non-residence  should  be 
a  cause  of  amovat,  when  notwithstanding  such  non-iesidence, 
the  officer  may  do  all  which  his  duty  requires ;  but  if  such 
persons  totally  desert  their  office,  it  will  be  a  good  cause  of 
amovai.  As  where  a  recorder  upon  notice  given  to  him,  vo- 
luntarily and  wilfully  absented  himself  twice  from  the  ses- 
sions of  the  peace",  although  he  had  appointed  the  session 
liimself  and  was  in  the  town ;  for  the  recorder  is  bound  to 
attend  and  assist  at  the  sessions  to  direct  the  corporation  in 
the  proceedings  of  justice;  and  his  office  being  a  public 
office  relating  to  justice,  non-attendance  is  a  good  cause  of 
fotfeiture.  But  a  mere  being  absent  once"  from  attending  a 
•session,  without  any  aggravating  circumstance,  is  no  cause 
of  forfeiture.  In  the  case  of  the  City  of  Exeter  v.  Glide% 
the  return  was,  tiiat  the  defendant  (an  alderman,  and'  as 
such  a  J.P.)  "  recessit et  babitationem  suam  reliquit  et  amovr 
^ebat  seipsum  et  familiam  suam  ad  Topsam  extra civitatem  et 
officium  suum  reliquit;"  it  was  agreed,  that  there  could  tiot 
be  more  apt  and  express  words  of  the  defendant's  absence, 
than  the  words  in  this  return.  So,  where  a  capital  burgess 
left  the  borough,  and  lived  out  of  it  for  seteral  years^  and 
neglected  attendance  at  the  public  assemblies,  &c.  it  was 
holden  to  be  a  sufficient  ground  for  removing  hinl^    Bat 

k  4  Mod.  s6.  m  Serjt.  Whitaker't  caM,  Salk.  434. 

i    Bull.  N.  P.  2o6.  td-  Rftym.  I93S.  S.  C 

k  3  AUc.  184.  u  R.  T.  Corporation  of  Welk,  4  Burr. 

1    Per  Lee  C.J.  in  R. t.M.  of  Doocaft-  1999.  Seijt.  Burlaod'i  case. 

ter,  Say.  39,  and  per  Foster  J.  S.  C.  o  4  Mod.  33. 

34  MS.  Serjt.  HiU,  p.  217-  P  R-  ▼•  Trnebody,  Ld.  Raym.  l«75- 

Borough  of  Loatwidiiel. 


charters  of  the  corporation,  bribery,  &c.  there  must  be  a  convictrtMi; 
but  not  where  it  may  be  considered  as  abstracted,  the  one  from  the 
other,  as  riot  and  assault  upon  any  other  member,  80  an  to  obatruct 
the  business  of  the  corporation*    ib. 
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where  it  was  returned  to  a  mandamus  to  restore  an  alder- 
man, that  the  alderman  on  the  1st  of  May»  1766»  departed 
with  his  family  from  the  borough,  and  the  liberties  there- 
of, and  entirely  left  the  same,  with  an  intent  to  reside  with 
his  family  for  the  future  elsewhere ;  and  thence,  and  until 
and  at  the  time  of  the  amotion  of  him,  did  continually  re- 
side with  his  family  out  of  the  said  borough,  and  the  li-' 
berties  thereof,  contrary  to  the  duty  of  his  office;  and  then 
the  return  stated  a  removal  on  the  10th  of  September,  1766; 
the  return  was  quashed,  and  a  peremptory  mandamus  was 
awarded^i;  Lord  Mansfield  C.J.  observing,  that  the  party 
had  not  totally  left  the  borough,  that  he  was  absent  about 
four  months  only,  and  that  he  had  not  received  any  notice 
of  the  charge. 

The  non-residence  of  a  corporator  is  not  ipso  facto  a  for- 
feiture of  the  office,  but  the  cause  of  amoval  only ;  and  con- 
sequently until  amotion,  there  cannot  be  any  usurpation 
upon  which  a  quo  warranto  can  be  founded'. 

Misemploying  the  CQrporation  money  is  not  a  sufficient 
cause  of  disfranchisement,  because  the  corporation  may  have 
their  action  for  it*  (12). 

A  member  of  a  corporation  cannot  be  disfranchised, 
unless  it  be  for  an  act  which  works  to  the  destruction  of 
the  body  corporate,  or  to  the  destruction  of  the  liberties 
and  privileges  thereof;  and  not  for  any  personal  offence  of 
one  member  thereof*.  * 

It  is  competent  to  a  corporation  to  accept  the  resignation 
of  a  member,  and  to  choose  another  person  in  his  room ; 
but  until  such  election,  the  party  has  power  to  wave  his 
resignation^ 

A  return  that  the  party  obstinately  and  voluntarily  re- 
fused to  obey  orders  and  laws,  &c.  contrary  to  the  duty  of 

q  R.  V.  Mayor,  &g.  of  Leicester,  4  ven,  alderman  of  Bedfenl,  3  T.  R. 

Burr.  2087.  772. 

r  R.T>  PouBonby,  free  burgess  of  the  s   R.  v.  Chalke,  Ld.  Rayio.  226. 

borough  of  Newtown,  Ireland.     On  t    Per   Curiam,  Sir  Thumas  Esrle'ii 

writ  of  error,  B.  R.  Michs.   1755.  case,  Carth.  176. 

Ryde^C  J.  iVes.juu^i.  affirmed  on  u  R.  v.  M.  of  Rippon,  Salk.  433.  See 

error  in  D.P.  Feb  24th,  1758.  9  Bro.  also  R.  ▼.  Tidderly,  1  Sidf.  J4. 
P.O.  31 1.  Tomlin's  Ed.  R.t.  Hea- 


I  I » »■  ■ 


(12)  Tn  this  case  another  ground  of  removal  was  stated,  viz.  that 
the  defendant  had  rased  one  of  the  hooks  of  the  cor[)oration  ;  u8 
to  which  the  coart  observed,  that  it  might  be,  that  the  entry  was 
wrong,  and  he  only  made  it  as  it  ouj^ht  to  be ;  and  farther,  th« 
rasure  was  not  averred  to  be  to  the  detriment  uf  the  corporation. 
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bis  office  «nd  oath  is  too  general;  tbe  particuiar  laws^^igfht 
to  be  specified'.    . 

A  return  of  a  misbeliaviour  in  one  oflSce  (e.  g.  chamber- 
lain) will  not  afford  a  reason  for  his  being  amoved  out  of 
another,  viz.  that  of  a  capital  burgess^. 

Where  it  appeared  by  the  return  that  the  party  had  been 
chosen  town-clerk,  to  hold  at  the  will  of  the  mayor  and  al- 
dermen, yet  as  the  defendants  had  not  stated  any  deter- 
urination  of  the  will,  but  merely  such  reasons  for  bis  re- 
moval as  were  deemed  insufficient,  the  court  granted  a  pe- 
remptory mandamus^  Although  the  return  be  insufficient, 
yet  if  it  appears  to  the  court,  that  the  party  has  no  ground 
for  being  restored,  the  court  will  not  restore  him*. 

Thirdly,  the  due  execution  of  the  power  of  arooval  must 
be  set  forth  in  the  return. 

If  the  person  be  within  summons,  i.e.  if  he  be  resident, 
he  must  be  summoned  to  attend  and  shew  cause  against  bis 
disfranchisement^ ;  and  that  he  was  so  summoned,  must  ap- 

f^ear  upon  the  return,  unless  it  appear  he  was  beard;  for  as 
he  end  of  summons  is,  that  he  may  be  heard  for  himself,  if 
he  have  been  heard,  want  of  summons  is  no  objection^.  But 
if  it  appear  upon  the  return,  that  he  lived  out  of  tbe  limits 
of  the  corporation  for  several  years,  it  is  not  necessary  to 
return  that  he  was  summoned''. 

In  a  return  to  a  mandamus  to  a  corporation  to  restore  a 
member  wh€  has  been  removed,  it  should  appear  that  the 
body  removing,  had  proved  the  charge  for  which  the  mem- 
ber was  removed.  It  is  not  sufficient  to  state,  merely  that 
he  was  present  when  the  charge  was  made  and  did  not 
deny  it*. 

Where  a  burgess  is  constituted  by  patent  under  the  com- 
mon seal,  he  ought  to  be  discharged  in  like  manner.  But  if 
by  election,  there  it  is  only  entered  in  the  book,  and  an  order 
is  sufficient  to  discharge  him^ 

If  the  members  of  a  corporation  are  summoned  to  appear 
for  one  particular  purpose,  they  cannot  proceed  to  any  other 
matter  without  the  unanimous  consent  of  the  whole  body'* 


X  R.  ▼.  M.  of  DoDcaster,  Ld.  Raym.  c  Per  Curiam,  R.t.  Wiltofi,  Salk.  428' 

1566.  d  R.T.  Traebody,  Ld.  Raym.  1275. 

y  S.  C.  e  R.  V.  Favenham,  8  T.  R.  352. 

%  R.  T.  Mayor,  kt,  of  Oxford,  Salk.  f  Per  Holt  C.i.  R.  r.  Chalke,  Ld. 

42S.  Raym.  S96. 

a  Per  Cur.  in  R.  T.Tidderley,  1  Sidf.  g  Per  Raymood  J.  MacMI  ▼.  Neria- 

14.  toil,  £.  10  Geo.  1.  II  £aaty  07.  n. 

b  Bagg*i  case,  1 1  Rep.  99.  a.  R.  t.  Gm- 

kiD,  8  T.  R.  8O9.  S.  P. 


-'  Upon  a  return  to  a  maDdamus  to  jrdsto¥e'a)6ftpnfaPbuyg£M, 
it  appeared,  that  tbe  power  of  amoving  a  member  v^as  in 
tb^  mayor  and  aldermen;  that  tbe  whole c«rporadon>liai»ing 
been  summoned  to  elect  a  reciwder,  after  tfaat  deotion  wtB 
over,  the  mayor  and  aldermen  separated  from  the  rest  acid 
removed  )he  plaintiff ;  and  the  removal  ^as  hol4en  void\ 
because  there  was  no  summons  to  meet  as  mayor  and  ald^K- 
^men,  but  only  as  part  of  the  whole  body. 

Upon  the  issue  of  nonfuit  ekctus  majors  the  conatitatioti 
was  admitted  to  be,  that  the  mayor  was  chosen  out  of  th^ 
aldermenS  therefore  tbe  defendant  insisted  that  the  phtm- 
•  tiff  should  prove  bis  being  an  alderman.  The  fact  of  bis  being 
chosen  an  alderman  was  this ;  all  the  common  coMnoil  (who 
were  the  electors)  except  one,  met  at  a  public  bouse  to 
drink,  where  they  were  acquainted  that  W.  had  resigned^ 
whereupon  it  was  proposed  to  choose  the  plaintiff,  which 
was  objected  to  by  two  or  three;  however,  he  was  swor^ 
in,  and  tbis  was  holden  not  to  be  a  good  election,  because 
^hey  were  not  corporately  assembled  for  want  of  a  previous 
summons;  and  therefore  it  was  absolutely  necessary  tbait 
evei;y  one  of  the  common  council  should  be  present  and 
consent.  So,  where  upon  evidence  it  appeared  that  the  cor- 
poration met  upon  a  particular  day  (pursuant  to  a  by-law) 
tor  the  election  of  a  mayor,  it  was  holden^  they  could  not 
proceed  to  the  election  of  an  alderman  for  want  of  sum- 
mons, there  being  no  custom  to  warrant  it. 

It  is  not  a  good  return  to  state,  that  the  party  was  inca«« 
pable  of  being  elected,  fpr  the  proper  way  of  trying  whether 
he  was  capable  of  being  elected,  is  by  an  information  iii 
nature  of  quo  warranto^  So,  where  all  the  proceedings  o( 
the  election  were  set  forth  in  the  writ,  concluding  "  by 
reason  whereof. A.  was  elected,"  a  return,  stating  that  A. 
was  elected,  was  holden  to  be  bad'. 

4.  The  same  certainty  is  required  in  the  return,  as  before 
the  Stat,  of  Queen  A  nne". 

5.  The  rule  is,  not  to  presume  every  thing  against  the  re-» 
turn,  but  not  to  presume  any  thing  either  one  way  or  the 
otber^. 

6.  The  return  must  not  contain  two  inconsistent  causes'. 


h  R.  r,  Corp.  of  CarUtle,  T.  6  Ge*.  1    R.  v.  Doncaster,  Say.  R.  4(U 

cited  per  Cur.  iu  MtcbeU  v.  Nevin.  m  R.  v.  M.  of  Vork,  5  T.  R.  t$6. 

■no,  Ld.  Raym.  1357,  and  1 1  East,  n  Per Ld.  Mansfield  C.J.  in R.  v.  Lyme 
S4«  II.  where  &  V.  was  decided.  R^i>)  Deug.  157. 

i   Mntgravc  r.  Nevinao»^  Ld.  Raym.  o  R.  v.  Lyme  Regis,  E.  19  G.  3. 

1358.  p  SeeaT.  R.  456. 

k  BaU.  N.  P.  909.  citca  9  Raym.  1355. 


976  MANDAMUS. 

otberwjfle  the  cmirt  will  quish  the  whole  mturai<.  Bat  se^ 
^veral  coosistent  causes  may  be  retuNied';  and  where  the 
causes  are  not  incoosistent,  although  some  are  bad^  yet  the 
eoart  may  admit  the  good  and  reject  the  bad. 

To  a  mandamus  to  restore  J.  S.  to  the  oflSce  of  sexton, 
the  defendant  returned,  that  J.  S.  was  not  duly  elected  &c« 
cording  to  the  ancient  custom  of  the  parish,  and,  further^ 
there  was  a  custom  for  the  inhabitants  in  vestry,  to  remoi^ 
the  sexton  from  his  office,  and  that  J.  S.  was  removed  pur- 
suant to  such  custom :  it  was  holden',  that  there  was  not 
any  repugnancy  in  saying,  that  J.  S.  was  not  duly  elected; 
but  that  being  in  fact  elected,  they  had,  according  to  an 
ancient  custom,  removed  him.  In  either  case,  they  weie 
•equally  entitled  to  exercise  that  right.  The  return,  thei9' 
fore,  was  allowed. 

The  retilm  need  not  be  under  the  seal  of  the  corporatiot), 
nor  need  it  be  signed  by  the  mayor,  for  the  return  of  a  man- 
damus is  matter  of  record,  and  acts  done  by  a  corporation 
upon  record,  are  not  required  to  be  under  hand  or  seal,  for 
in  such  case  an  action  lies  against  a  body  politic,  or  the 
persons  who  procure  the  false  return*. 

It  remains  only  to  observe,  that  clerical  mistakes  in  the 
return  may  be  amended,  even  after  it  is  filed". 


VI.  0/  the  Remedy^  where  the  Parly ^  to  wham  the 
Writ  of  Mandamus  is  directed j  does  not  make  any 
Return^  or  where  he  makes  an  insufficient  or  false 
Return, 

The  first  writ  of  mandamus  always  concludes  with  com- 
manding obedience,  or  cause  to  be  shewn  to  jthe  contrary*; 
but  if  a  return  be  made  to  it,  which  upon  titie  face  of  it  is 
insufficient,  the  court  will  grant  a  peremptory  mandamus, 
and  if  that  be  not  obeyed,  an  attachment  Will  issue  against 
the  persons  disobeying  it 

q  Adin.R.V.  M.ofCainbridf^e,3T.R.  333.    See  also  R.  ▼.  diaUce,  Ld- 

456.    See  also  R.  y.  M.  of  York,  5  Raym.  S48.  S.P. 

T.  R.  66.  a  R.  v.  Lyme  R^u,  E.  19  6. 3.  Doajf. 

r  Wright  v.Fawcctt,  4  Burr.  2041.  157. 

a  R.T.  Tannton  St.  James,  Cowp.  413.  x  Bull.  N.P.  80 1. 

t  R.  ▼.  Mayor  of  £xcter,  Ld.  Raym. 
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If  no  return  be  nmie,  the  court  wiU  grant  an  attachment 
against  the  persons  to  whom  the  mandamus  was  directed; 
with  this  difference,  however,  that  where  a  mandamns  is 
directed  to  a  corporation  to  do  a  corporate  act,  and  no  re- 
turn is  made,  it\e  attachment  is  granted  only  against  those 
.partiiSular  persons  who  refuse  to  pay  obedience  to  the  man- 
damus :  but  where  it  is  directed  to  several  persons  in  their 
natural  capacity,  the  attachment  for  disobedience  must  is- 
sue against  all^,  though  when  they  are  before  the  court  the 
punishment  will  be  proportioned  to  their  offence. 

If  the  return  upon  the  face  of  it  be  good,  but  the  matter 
of  it  false,  an  action  upon  the  case  lies^for  the  party  injured, 
against  the  persons  making  such  false  return.  And  where 
the  return  is  made  by  several,  the  action  may  be  either 
joint  or  several,  it  being  founded  upon  a  tort;  but  if  it  ap« 
pear  upon  evidence  tliat  the  defendant  voted  against  the 
return,  but  was  over-ruled  by  a  majority,  the  plaiutiff  will 
be  nonsuited' ;  and  though  the  return  be  made  in  th^  name 
of  the  corpomtion,  yet  an  action  will  lie  against  the  parti- 
cular persons  who  caused  the  return  to  be  made*,  or  if  the 
matter  concern  the  public  government,  and  no  particular 
person  be  so  interested  as  to  maintain  an  action,  the  court 
will  grant  an  information  against  the  persons  making  the 
returu\  The  return  must  be  filed  and  allowed  before  the 
in  formation  can  be  moved  for. 

A  mandamus  was  directed  to  the  mayor,  bailiff,  and  bur- 
gesses of  A.  The  mayor  made  a  return*;  a  motion  was 
made  to  stay  the  filing  of  it,  upon  a  suggestion,  that  the 
return  was  made  against  the  votes  of  the  majority,  who 
would  have  obeyed  the  writ.  But  the  court  resolved,  that 
they  could  not  refuse  the  mayor's  return,  because  he  was 
the  principal  officer  to  whom  the  writ  was  directed,  and 
actually  delivered ;  and,  as  he  had  returned  and  brought 
in  the  writ,  it  was  not  fit  that  the  court  should  examine 
upon  affidavits,  whether  the  majority  consented.  But  if  the 
mayor  had  made  anv  return,  contrary  to  the  votes  of  the 
majority,  it  was  at  his  peril,  and  the  way  to  punish  him 
was  by  information. 

Note.  Where  several  join  in  an  application  for  a  man- 
damus, they  may  all  join  in  the  action  for  a  false  return^ 

y  K.  ▼.  Ovtncerfl  of  St.  Chad'ta,  Salop,  M«yor  of  TiIottinghnB,  H.  3S  6. 9. 

H.  sGeo.9.  MS.  Bull.  N.  P.  soj.  BnH.  N.P.  903.  S.  P. 

S.  C.  c  R.  V.  Mayor  of  Abingdon,  Salk.  431 . 

t  Carth.  172.  Garth.  499.  S.C. 

a  iPer  Holt,  C.  J.  Ld.  Raym.  564.  d  Greeo  v.  Pope,  Ld.  Raym.  135. 
b  Surgeons'  Comp.   SaUL.  374.  R.  ▼. 
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And  if  in  such  action  or  infortnatioii  the  return  be  fkW* 
fiedy  tbe  court  will  grant  a  peremptory  mandamus;  how* 
ever,  it  cannot  be  moved  for  until  four  days  after  tbe  return 
of  the  postea,  because  tbe  defendants  have  that  time  to 
move  in  arrest  of  judgment^ 

In  an  action  for  ^  fiaise  returi/  the  plaintiff  set  out,  that 
be  was  chosen  upon  the  first  of  October,  according  to  tbe 
custom.  Upon  evidence  it  appeared,  that  the  custom  was 
to  choose  on  the  29th  of  September,  and  that  tbe  plaintiff 
was  then  chosen  ;  and  this  was  holden  sufficient  to  support 
the  declaration,  for  tbe  day  in  the  declaration  is  but  form. 

If  the  mayor  of  a  corporation  procure  a  false  return  to  be 
made,  it  will  be  sufficient  evidence  against  him,  that  the 
mandamus  was  delivered  to  him,  and  that  the  mandamus 
has  such  a  return  made;  and  that  will  be  presumptive 
against  him,  that  he  made  that-retum,  unless  he  shews  tbe 
contrary.  For  the  mayor  or  any  other  member  of  the  cor- 
poration, or  other,  who  shall  procure  a  ialse  return  to  be 
made,  are  liable  in  their  private  capacity'. 

In  an  action  brought  in  C.  B.  for  a  false  return  the  plain- 
tiff obtained  judgment,  the  court  of  B.  R.  refused  to  grant  a 
peremptory  mandamus;  Holt  C.  J.  observing,  that  every 
mandamus  recites  the  fact  prout  patet  nobis  per  recordum, 
and  that  they  could  not  take  notice  of  the  records  of  the 
Common  Pleas'*  (13). 

Before  the  stat.  9  Ann.  c.  SO.  except  in  extraordinary 
casesS  an  attachment  did  not  issue  for  want  of  a  return,  un- 
til after  the  return  of  an  alic^  et  pluries  writ  of  mandamus 
and  disobedience  of  a  peremptory  rule  to  return^  But  by 
that  statute,  reciting  that  persons  who  had  a  right  to  the 
office  of  mayors,  or  other  offices  within  cities,  towns  corpo- 
rate/boroughs,  and  places,  or  to  be  burgesses  or  freemen 

e  Per  Holt,  C.  J.  Backly  y.  Palmer,  as  it  reported  by  tbe  uame  of  Green 

Salk.  430,1.  ▼.Pope,  1  Ld.  R&yni.  188.  wbeie 

f  Vaufban  ▼.  Lewis,  Cartb.  938.  S.  P.  is  said  to  bave  been  mlcd. 

g  Per  Cor.  R.  ▼.  Cbalice,  Ld.  Raym.  i  See  Skinn.  66$. 

848.  k  Bull.  N.P.  903. 

h  Anoo.  Salk.  438.  probably  tbe  S.C. 


(13)  Yet  where  ia  an  action  for  a  false  return,  judgment  /was 
given  for  the  defendant,  and  upon  a  writ  of  error  judgment  was 
reversed  in  the  Exchequer  Chamber,  the  Court  of  K.  B.  granted 
a  peremptory  mandamus  before  judgment  entered,  saying,  it  was 
a  mandatory  writ,  and  not  a  judicial  writ  founded  upon  the  record. 
Bull.  N.P.  202. 
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thet^ofy  bad  either  been  illegally  turned  out,  or  had  been 
refused  to  be  admitted  thereto,  and  had  no  other  remedy  to 
procrure  themselves  to  be  admitted  or  restored,  than  by 
writs  of  mandamus,  the  proceedings  on  which  were  very 
dilatory  and  expensive,  it  was  enacted, 

1.  That  a  return  should  be  made  to  the  first  writ  of  man- 
damus^ 

fi.  That  the  persons  prosecuting  such  writ  might  plead 
to",  or  traverse  all  or  any  the  material  facts  contained  in 
the  return,  to  which  the  persons  making  such  return  should 
reply,  take  issue,  or  demur;  and  *such  further  proceedings 
^ould  be  bad  therein,  as  might  have  been  had  if  the  per- 
sons suing  such  writ  had  brought  their  action  on  the  case 
for  a  false  return,  and  in  case  a  verdict  should  be  found,  or 
judgment  given  for  them  upon  a  demurrer,  or  hy  tdhil 
dieitf  or  for  want  of  a  replication  or  other  pleading,  they 
should  recover  damages  and  costs,  and  a  peremptory  writ  of 
mandamus  should  be  granted  without  delay  for  them  for 
whom  judgment  shall  be  given,  as  might  have  been  if  such 
return  had  been  adjudged  insufficient;  and  in  casejudg^ 
ihent  shall  be  given  for  the  persons  making  such  return, 
they  shall  recover  costs.  • 

3.  The  star,  for  the.amendment  of  the  law  (4  Ann.  c.  16.) 
and  all  the  statutes  of  jeofail  shall  be  extended  to  writs  of 
mandabius,  and  the  proceedings  thereupon'. 

The  power  of  traversing  the  return,  which  is  given  by  the 
second  section  of  the  preceding  statute,  is  given  in  the 
room  of  an  action  for  a  false  return;  and  as  in  such  action 
it  cannot  be  said  that  the  damages  are  collateral,  so  neither 
can  it  be  said  that  they  are  collateral  in  a  proceeding  under 
the  statute,  for  they  are  consequent  or  dependent  upon  the 
issue,  and  the  jury  are  to  inquire  of  the  damages  as  parcel 
of  the  charge  ;  and,  consequently,  if  in  a  proceeding  under 
the  statute,  the  jury,  omit  to  find  damages  and  costs  for  the 
plaintiff,  whether  the  verdict  be  general  or  special,  this  de- 
fect cannot  be  supplied  by  a  writ  of  inquiry"* :  but  in  such 
case  the  party  may  bring  an  action  for  a  false  return,  for 
the  act  does  not  take  away  the  party's  right  to  bring  such 
action,  but  only  provides  that  in  case  damages  are  recover- 
ed by  virtue  of  that  act,  against  the  persons  making  the 
return,  they  shall  not  be  liable  to  be  sued  in  any  other  iac- 
tion  for  making  such  return^ 

1  S.  1.  vo  Kynastonv.  Mayor  of  Sfarewib^ry,  ^ 

m  S.  9.     ■  T.  9  &  10  G.  a.  MS.  and  Str.  106S. 

n  S.  7-  S.  C.  ,         ,'  f 

p  Ball.  N.P.  903-  See  Str.  1053. 


980 


MANDAMUS. 


Since  the  preceding  statute,  a  maBdaiiiug  in  cases  to 
which  the  statute  applies,  is  in  the  nature  of  an  action^ 
pleadings  therein  being  admitted,  and  it  seems  that  in  such 
cases  a  writ  of  error  lies  upon  the  judgment^;  but  upon  the 
award  of  a  peremptory  mandamus,  in  a  case  to  which  the 
Stat,  of  Ann.  does  not  apply,  a  writ  of  error  will  not  lie'. 

It  appears  from  the  wording  of  the  statute,  that  there 
are  many  cases  to  which  it  does  not  extend ;  therefore  in 
all  those  cases  the  proceedings  must  be  according  to  the 
course  of  the  common  law*. 

q  1  p.  Wms.  351.  Str.  1059.  ror.^D,  P.  Sitt  ApVil,  1734. 1  Bro. 

r  Dietn  of  Dttblia  ▼.  tlit  King,  in  er-       P.  C.  73-  Tonlin't  £d. 

s  Bull.  N.  P.  904. 


(   9di   ) 


CHAP.   XXIX. 


MASTER  AND  SERVANT. 

I.  Of  Actions  by  Servants  against  their  Masters 
for  the  Recovery  of  their  Wages ;  and  herein 
of  Seamen^s  fVagesy  and  the  several  Statutes 
relating  thereto,  viz.  St.  2  G.  2.  c.  36. — 
31  G.  3.  c.  39.--37  G.  3.  c.  73.-8  G.  I. 
c.  24. 

IL  Of  the  Liability  of  the  Master  in  respect  of  a 
Contract  made  by  the  Servant.' 

III.  Of  the  Liability  of  the  Master  in  respect  of  a 

tw'tious  Act  done  by  the  Servants 

IV.  Of  Actions  brought  by  Masters  for  enticing  away 

Apprentices  and  Servants,  and  for  Injuries 
done  to  their  Servants;  and  herein  of  the  Action 
for  Seduction-^Witness — Damages. 


I.  Of  Actions  by  Servants  against  their  Masters,  for 
the  Recovery  of  their  Wages;  and  herein  ofSea^ 
merCs  Wages,  and  the  several  Statutes  relating 
thereto,  viz.  St.  2 G.2.  c. 36. — 31 G.  3.  c.39. — 
37  G. 3.  c.  73.-8  G.  1.  c.24. 

JLf  a  person  retains  a  servant  under  an  agreement  to  pay 
him  so  much  by  the  day,  month,  or  year,  in  consideration 
of  the  service  to  be  performed,  the  servant,  having  fulfilled 
his  part  of  the  contract,  may  maintain  an  action  against  the 
roaster,  or,  in  case  of  his  death,  against  his  personal  repre- 
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sentative^  for  a  breach  of  the  contract  on  the  part  of  the 
master. 

The  form  of  action  will  depend  upon  the  nature  of  the 
contract;  if  the  contract  be  by  deed,  an  action  of  debt  or 
covenant  must  be  brought  (1);  if  by  parol,  (i.  e.  in  writing, 
but  not  a  specialty  of  verbal,)  an  actibn  of  debt  or  assumpsit 

If  a  servant  be  hired  in  a  general  way*»  he  is  considered 
to  be  hired  with  reference  to  the  general  understanding 
upon  the  subject,  viz.  that  he  shall  be  entitled  to  bis  wages 
for  the  time  he  shall  serve,  though  he  do  not  continue  in 
the  service  during  the  whole  year  (9) ;  and  if  he  die  before 
the  end  of  the  year,  his  personal  representatives  will  be  en« 
titled  to  a  proportionable  part  of  the  wages  due  to  him  at 
the  time  of  bis  death. 

•  •  ^ 

A  master  may  discharge  his  servant  at  a  moment's  warn- 
ing for  misconduct^,  e,  g,  fdr  being  absent  when  wanted, 
sleeping  from  home  at  night  without  his  master's  leave,  &c. 
and  in  such  case  the  servant  will  only  be  entitled  to  such 
wages  as  are  due  at  the  time  of  his  discharge  (3). 

A  servant  who  comes  over  from  the  West  Indies*,  where 
he  has  been  a  slave,  and  who  continues  in  the  service  of  his 
master,  in  England',  without  any  agreement  for  wages,  is 
not  entitled  to  any  wages,  unless  there  has  been  an  express 
promise  on  the  part  of  the  master. 

a  Admitted  in  Cutterv.  Powell,  6T.R.        don  Sittings  miter  M.  T.  41  G.  3. 

SfiO.  Kenyou  C.J.  aBsp.  N.P.C.  235. 

b  Robinson  y.  Hindman,  B.  R.  Lon-    c  Alfi'ed  v.  M.  of  Fitiiyanies,  s  Esp. 

N.  P.  C.  3. 


(1)  If  a  feme  covert,  without  any  authority  from  her  husband, 
contract  with  a  servant  by  deed,  the  servant  having  performed  the 
service  stipulated,  may  maintain  an  action  of  assumpsits  White 
V.  Cuyler,  6  T.  R.  176^. 

(2)  See  the  case  of  Worth  v.  Viner,  in  Yin.  Abr*  vol.  3.  p.  8. 
tit.  Apportionment, 

(3)  But  if  the  servant  has  not  been  guilty  of  misconduct,  and 
the  master  discharges  him  without  warning,  the  servant  in  that 
case  will  be  entitled  to  u  month's  wages  beyond  the  wages  due  for 
the  period  of  actual  service*     Admitted  per  Kenyon  C*  J.it  S.C. 
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Of  Seamen's  Wages,  and  the  several  Statutes  relating  thereto, 
viz.  Stat.  «  G,2.  c.  36w— 31  G.  3.  c.  39.-37  G.  3.  c.73.~ 
8  G.  1.  c.  «4. 

It  may  not  be  improper  in  this  place  to  introduce  some 
remarks  relating  to  seamen  employed  in  merchant  ships, 
who  stand  in  the  relation  of  servants  to  the  master  or  ship- 
owner»  more  especially  as  this  relation  has  been  modifiied 
and  altered  by  several  statutes. 

Seamen  employed  in  merchant  ships  are  iisually  hired  at 
a  certain  sum,  either  by  the  month  or  for  the  voyage'. 

By  Stat.  2  G.  2.  c.  36.  (entitled  an  act  for  the  better  re- 
gulation of  seamen  in  the  merchant  service,  and  made  per- 
Cetual,  and  extended  to  all  his  Msgesty*s colonies  in  America, 
y  Stat.  9  G.  3.  c.  31.)  masters  of  ships,  bound  to  parts  be« 
yond  the  seas,  are  prohibited  from  carrying  any  seamen  or 
mariners  (except  their  apprentices)  to  sea,  upon  toy  voyage 
to  parts  beyond  the  seas,  without  first  agreeing  with  them  for 
their  wages;  and  this  agreement  must,  1st,  be  in  writing  (4); 
2dlv,  it  must  declare  the  wages  (5)  which  each  mariner  is 
to  have  during  the  whole  voyage,  or  for  so  long  time  as  he 
ships  himself  for;  3dly,  it  must  express  the  voyage  for 
which  the  mariner  is  shipped  ;  4thly,  it  must  be  signed*  by 
the  mariner  within  tbr^e  days  after  he  has  entered  himself 
on  board  the  ship.  This  agreement  is,  after  signing,  con- 
clusive to  all  parties  during  the  time  agreed  forC 

d  Abbott,  383.  ed.  sd.  e  S.  9;  f  S.  9. 


(4)  The  statutes  relating  to  seamen^s  wi^es  do  not  declare  that 
a  verbal  agreement  shall  be  void,  but  impose  a  penalty  on  the  mas* 
ter,  if  there  be  no^  a  written  agreement.     Abbott,'  391. 

(5)  A  fiailor  brought  sn  action  against  a  master  of  a  ship,  and 
declared  on  an  agreement,  whereby  it  was  stipulated,  that  the 
sailor  should  have  a  certain  sum  per  month  during  a  voyage  from 
London  to  Africa,  and  thence  to  the  West  Indies,  and  aisoso  muck 
money  as  shntid  be  the  average  price  of  a  negro  slave  in  the  Wat  In- 
dies. In  the  sbip^s  articles  no  mention  was  made  of  the  mdney  to 
be  paid  to  the  plaintiff  as  the  aversge  price  of  the  negro  slave.  It 
was  holden,  that  the  additional  perquisite  of  the  average  price  of  a 
negro  slave  could  only  be  considered  as  wuges,  and  therefore  ouji^ht 
to  have  been  inserted  in  the  written  agreement.  White  v.  Wilson, 
d  Bos.  &  Put.  116.  In  like  manner  it  has  been  holden,  that  the 
seamen  cannot  claim  any  money  ta  gratuity  money  due  by  usage. 
Elsworth  V.  Woolmore,  5  Esp.  N.  P.  C.  84. 
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Masters  or  commanders  offending  against  these  provisions, 
are  made  liab|e  to  a  penalty  of  5/.  for  every  mariner  carried 
to  sea,  without  having  entered  into  the  requisite  agreement, 
the  penalty  to  be  paid  to  the  use  of  Greenwich  Hospital, 
and  recoverable  by  information  before  J.  P*. 

Masters  are  also  required,  under  a  (penalty  of  twenty 
•hillings,  to  pay  their  seamen,  upon  their  arrival  in  Great 
Britain,  their  wages,  if  demanded^  within  thirty  days  after 
entry  of  the  ship  at  the  Custom  House,  (except  where  a 
covenant  has  been  entered  into  to  the  contrary,)  or  at  the 
time  of  their  discharge,  which. shall  first  happen,  deducting 
tlie  penalties  and  forfeitures  which  may  have  been  incurred; 
and  such  payment  shall  be  valid,  notwithstanding  any  action, 
bill  of  sale,  attachment,  or  incumbrance.  The  penalty  im- 
posed on  masters  for  disobedience  to  this  regulation,  is  re- 
coverable by  the  same  method  as  the  wages^. 

Mariners,  by  entering  into  or  signing  the  agreement,  are 
not  to  be  deprived  of  using  any  lawful  means  for  the  reco- 
very of  wages  against  the  ship,  master,  or  owners^ 

In  all  cases  where  it  may  be  necessary  to  produce  the 
written  agreement  in  court,  no  obligation  shall  lie  on  the 
mariner  to  produce  the  same,  but  on  the  master  or  owner; 
and  no  manner  shall  fail  in  any  action,  &c.  for  the  recovery 
of  wages,  for  want  of  such  agreement  beinff  produced^.  It 
is  not  necessary  for  the  seaman  to  give  the  captain  notice 
to  produce  this  agreement^ 

The  penalties  imposed  on  seamen  for  desertion  and  ab- 
senting themselves  without  leave,  are  as  follows: 

1.  Any  mariner  deserting  or  refusing  to  proceed  on^he 
voyage,  or  deserting  from  the  ship  in  parts  beyoud  the  seas, 
after  having  signed  the  agreement,  forfeits  to  the  ovoners  the 
wages  due  at  the  time  of  his  deserting  or  obstinately  refus** 
ing  to  proceed  on  the  voyage  (6). 

ff  S.  1.  I  Bowman  ▼.  MMuetnum,  fi  Camp.  N. 

h  S.7.  .P.  C.  315. 
i    S.  8,  m  S.  3* 

k  &8. 


(6)  "  Enterinff  or  being  entered  into  the  service  of  his  Majesty* 
oo  board  any  of  his  Majesty*s  ships,  will  not  occasion  a  forfeitore 
of  wages,  nor  is  it  to  be  deemed  a  desertion."  S.  13.  Being  com- 
pelled to  quit  the  ship  through  inhuman  treatment  of  the  raastei** 
or  being  dismissed  without  lawful  cause,  will  not  be  deemed  deser- 
tionf  •    So  where  the  seaman  is  impressed  into  the  royal  serrice,  be 

•  Limlaod  t.  Stephens,  3  Esp.  N.  P-  C.  969.    Kenyon  C.S. 
t  Sigard  ▼.  Roberts,  3  Esp.  N.  P-  C-  72.  Eldon  G.  J. 
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S.  Any  mariner  absenting  himself  frona  his  »bip»  without 
leave  from  the  master*  &c«  shall,  for  every  such  day*s  ab- 
sence^ forfeit  two  days'  pay  to  the  use  of  Greenwich  Hos- 
pilal^  ^ . 

3.  Any  mariner,  not  entering  into  his  Majesty's^ service, 
who  leaves  the  ship  without  a  discharge  in  whtin^,  frofti 
the  master,  commander,  or  other  person,  having  charge  of 
the  vessel,  forfeits  oue  montk^s  pay  (7),  to  be  recovered  and 
applied  according  to  the  directions  of  the  statute^  (8). 

The  foregoing  provisions  having  been  fouAd,  by  exjjeri- 
ence,  to  be  highly  beneficial  to  the  trade  and  navigation  of 

n  S.  5.  p  S.  6. 


will  be  entitled  to  receive  a  proportion  of  his  wages  up  to  the  time 
of  impressing.  Wiggins  v.  Ingleton,  2  Ld.  Raym.  121 1.  per  Holt 
C.  J.  but  nothing  further.  Clements  v.  Maybom,  B.  R.  T.  24 
<j.3.  Abbott,  395.  and  the  voyage  mubt  be  completed.  2  Camp. 
N.  P.  C.  3«0.  n. 

(7)  The  meaning  of  the  first  and  second  of  these  provisions  is, 
that  if  the  mariner  run  away  before  the  voyage  is  commenced,  or 
in  parts  beyond  the  seas,  he  shall  forfeit  his  whole  wages;  if  be 
absent  himself  during  the  voyage  and  return,  he  shall  forfeit  two 
days^  pay.  The  third  provision  was  intended  to  prevent  seamen 
from  quitting  the  ship  after  her  arrival  at  the  port  of  deli  very  9  and 
before  she  is  unladen,  at  which  time  the  voyage  must  be  considered 
as  at  an  end  for  the  purposes  of  a  general  forfeiture*  See  the  pre- 
amble to  the  6th  section,  and  Frontine  v.  Frost,  3  Bos.  £t  Put.  302. 
In  order  to  avail  himself  of  a  forfeiture  under  this  provision,  it  is 
incumbent  on  the  master,  who  claims  the  forfeiture,  to  give  some 
evidence  to  piiove  that  the  seaman  quitted  the  ship  without  leave  in 
writing.  It  is  not  necessary  for  the  seaman  to  prove  that  he  had 
such  leave.     3  Bos.  and  Pul.  302. 

(8)  The  9th  section  authori^^s  the  master,  commander,  or  own- 
ers, to  deduct  out  of  any  seaman's  wages  all  the  penalties  and  for- 
feitures incurred  by  the  act,  and  to  enter  them  in  a  book  to  be 
signed  by  the  master  or  commander,  and  two  principal  officers 
of  the  ship,  setting  forth  that  the  penalties  and  forfeitures  con- 
tained in  such  book  are  the  whole  penalties  and  forfeitures  stopped 
during  the  voyage,  which  penalties  and  forfeitures  (except  the 
forfeiture  for  desertion)  shall  go  to  Greenwich  Hospital,  and  be 
paid  and  accounted  for,  <by  the  master  or  commander;  to  the  of- 
ficer who  collects  the  sixpence  per  month.— N.  In  an  action  by 
the  seaman  against  the  master  for  wages,  the  master  will  not  be 
*  allowed  to  set  oil' the  before-mentioned  deductions,  unless  he  has 

previously  debited  himself  to  Greenwich  Hospital  for  the  amount 
in  a  book  kept  according  to  the  directions  0/  the  statute.  3  Bos. 
&  Pal.  3.02k 

A  A  9 
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this  kingdom^  siihilar  regulations  were  established  by  stat 
SI  G.  S.  c.  39.  for  the  governmeDt  of  seamen  employed  in 
the  coasting  trade  of  Great  Britain,  in  vessels  of  the  bur* 
then  of  100  tons  or  upwards,  which  shall  go  to  open  sea. 
N.  No  agreement  made  ^y  virtue  of  this  act  shall  be  charged 
with  a  8tan)p  duty^ 

The  most  material  points  of  difference  between  this  sta- 
•  tute  and  the  former,  are,  1.  that  masters  are  required,  un- 
der this  act,  to  pay  the  seamen  within^ve  days,  instead  of 
thirty  days,  after  entry  of  the  ship  at  the  Custom-House,  or 
cargo  delivered.  2.  If  a  seaman,  having  signed  the  requisite 
agreement,  neglects  or  refuses  to  proceed  on  the  intended 
voyage,  he  forfeits  to  the  owners  all  the  wages  due  to  him 
at  the  time;  but  the  forfeiture  for  desertion  afterwards^  and 
before  the  voyage  agreed  upon,  or  upon  which  the  ship  has 
proceeded,  is  completed,  and  the  cargo  delivered,  or  before 
the  seaman  has  a  discharge  in  writing  from  the  master,  &c. 
is  only  of  one  month's  wages  to  the  use  of  Greenwich  Hos- 
pital, d.  By  the  9th  section,  the  following  method  of  ascer- 
taining the  penalties  incurred  is  prescribed  in  cases  where 
the  contract  for  wages  is  bv  the  voyage,'  ^nd  not  by  the 
month,  or  other  stated  period  of  time,  viz.  1.  *'If  the  whole 
time  spent  in  the  voyage  agreed  or  proceeded  upon  exceeds 
one  lunar  month,  the  forfeiture  of  one  month's  pay  shall  be 
deemed  a  forfeiture  of  a  sum  of  money,  bearing  the  same 
proportion  to  the  whole  wages  as  a  lunar  month  bears  to  the 
whole  time  spent  in  the  voyage.  The  same  rule  is  to  be 
iadopted  in  ascertaining  the  amount  of  the  forfeiture  of  two 
days*  pay.  9.  If  the  whole  time  spent  in  the  voyage  does  not 
exceed  one  lunar  month,  the  forfeiture  of  one  month's  pay 
shall  be  deemed  a  forfeiture  of  the  whole  wages;  and,  3.  If 
siich  time  does  not  exceed  two  days,  the  forfeiture  of  two 
days*  pay  shall  be  deemed  a  forfeiture  of  the  whole  wages.** 

Further  regulations  have  been  established  by  the  legisla* 
ture,  to  prevent  the  desertion  of  seamen  from  British  mer- 
'fihant  ships  trading  to  his  Msyesty's  colonies  in  the  West 
Indies. 

By  Stat.  37  G.  3.  c.  73.  s.  1.  it  is  enacted,  **  that  every  sea- 

^rnan,  mariner,  and  other  person,  who  deserts  at  any  time 

du'^ing  the  voyage  out  or  home,  from  any  British  merciumt 

,  .ship  trading  to  or  from  the  said  colonies,  shall,  in  addition 

/..^o  fo;riperpeu$iUies,  forfeit  all  the  wages  he  may  be  entitled 

.  . iq  4w Wg  the  voyage,  from  the  master  or  owner  of  the  skip 

0nlfQ^rd  of  which  he  shall  enter,  immediately  after  srucb  de- 


•  seftiou,.''     vf 
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By  the  2d  section,  a  penalty  of  100/.  is  imposed  on  mas- 
ters or  commanders  who  hire  seamen,  &c.  who,  to  their 
•knowledge,  have  deserted  from  other  ships. 

By  the  Sd  section,  no  master  sailing  from  any  place  in 
Great  Britain,  shall  hire  any  seaman,  &c.  at  any  place  with- 
in his  Majesty's  colonies,  &c.  in  the  West  Indies,  at  more 
wages  than,  according  to  the  rate  of  double  monthly  wages 
contracted  for  with  the  seamen,  &c.  (in  the  same  degree 
and  station)  hired  at  the  last  departure  of  the  vessel  fronv 
Great  Britain,  unless  the  governor,  &c.  of  such  place  i'n  the 
West  Indies  shall  think  that  greater  wages  ought  to  be 
given,  and  shall  authorize  the  same  to  be  given  by  writing 
under  his  hand  (9),  and  all  contracts,  bonds,  bills,  and  other 
securities,  made  contrary  to  the  meaning  of  this  act,  are 
declared  to  be  void,  and  the  master  entering  into  them,  or 
hiring  seamen,  or  paying  wages,  otherwise  than  as  the  act 
directs,  is  made  subject  to  a  penalty^  of  100/.  for  every  of-* 
fence. 

^  By  the  5th  section,  masters  are  required,  under  a  penalty 
of  50L  within  ten  days  after  their  arrival  in  the  West  In- 
dies or  Great  Britain,  to  deliver  in,  on  oath,  a  true  list  and 
description  of  the  crew  on  board  at  the  time  of  clearing  out 
and  arrival,  and  of  every  seaman,  &c.  who  ha^  deserted  or 
died  during  the  voyage,  and  aiso  a  true  account  of  the  toagei 
due  to  each  seaman,  SfC.  so  dying,  at  the  time  of  his  death,  and 
'further^,  the  money  due  for  such  wages  shall  be  paid  by  the 
master  within  three  months  after  arrival  in  any  port  of 
Great  Britain,  to  the  receiver  of  the  sixpenny  duty  for 
Greenwich  Hospital,  to  the  use  of  the  personal  representa- 
tives of  such  seaman,,  &;c.;  and  in  case  the  master  neglects 
or  refuses  to  pay  such  wages  to  the  said  receiver,  within  the 
time  limited,  he  is  made  liable  to  a  penalty  of  50/.  and  also 
double  the  amount  of  the  wages  (10); 

q  s.  7. 

^^bm^   I  I  I     i  ■  ■■  '  I    Mi«i  I     .1         ■       I  II  I  ■■■■■■  1 1  , 

(^)  In  this  licence  from  the  governor,  &:c.  the  rate  of  the  wages 
allowed  by  him  must  be  specified,  otherwise  the  licence  will  be 
useless,     Kodgers  v.  Lacy,  2  Bos.  &  Pul.  57* 

(10)  In  the  construction  of  these  provisions,  it  has  been  holden, 
that  if  the  toAo/e  wages  due  to  the  deceased  seaman  have  been  paid 
to  the  receiver  of  Greenwich  Hospiial^  the  representatives  of  such 
seaman  have  not  any  right  of  action  a^inst  the  roaster  for  the 
wages;  but  if  a  part  only  has  been  paid  in,  and  the  remainder  haa 
been  fraudulently  withholden,  the  representatives  of  th^  sjeaman. 
may  maiotain  an  action  for  such  remainder,  notwithstanding  "this 
sUtute.    Armstrong  v«  Smith,  1  Bos.  &  Pul.  N.  R.  299* '^ 
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The  panailies,  when  recovered^are  distributed  thus:  one 
third  ta  Greenwich  Hospital;  one  third  to  the  support  of 
the  seamen's  hospital  at  the  port  where  ibe  ship  arrives,  if 
there  beany  hospital — if  not,  to  the  old  and  disabled  seamen 
of  that  port  and  their  families;  and  the  remaining  third  to 
the  person  informing  end  suing. 

By  Stat  8  G.  1.  c.  £4.  s.  7.  (made  perpetual  by  stat.  2  G.  9. 
€•  28.  S.70  n^asters  or  owners  of  any  mejrcbant  ship  or  vessel 
•re  prohibited  from  paying  or  advancing  to  any  seaman  or 
manner,'  while  he  is  in  parts  beyond  the  seas^  any  money 
or  effects  upon  account  of  wages,  exceeding  one  moiety  of 
the  wages  aue  at  the  time  of  Such  payment,  until  the  retuni 
of  the  ship  to  Great  Britain  or  Ireland,  or  the  plantations,  or 
to  some  other  of  his  Majesty's  dominions  whereto  they  be- 
long, under  a  penalty  of  double  the  money  so  paid  or  dd* 
Tanced,  recoverable  by  common  informer  in  the  High  Court 
of  Admiralty. 

Having  detailed  the  most  material  legislative  provisions 
on  this  subject,  it  will  be  proper  to  take  notice  of  the  rules 
of  law  and  judicial  decisions,  as  far  as  they  affect  the  con- 
tract under  consideration. 

The  most  important  rule  on  this  head  is,  ^*  that  freight 
is  the  mother  of  wages' ;"  i.  t.  if  the  ship  has  earned  its 
freight,  and  the  seaman  has  performed  his  stipulated  duty, 
be  becomes  entitled  to  his  wages  (11). 

If  the  ship  be  captured',  or  lost  in  the  voyage,  the  seamen 
lose  their  wages. 

In  an  action  for  seaman's  wages^,  it  appeared,  that  the 

r  Anon,  a  Sb«w.  383*  Abbott,  age.  t  Appleby  y.  Dods,  8  East,  300. 

■  'Aberaetby  ▼.  Landate,  Doag.  539. 
Per  Bailer  J.  1  T.R.  79* 


(11)  If  the  ship  be  lost  before  the  first  port  of  delivery,  the  sea- 
men lose  all  their  wages ;  but  if  lost  after  she  has  been  at  the  first 
port  of  delivery,  then  they  lose  only  those  accrued  due  from  the 
last  port  of  deli?ery ;  bat  if  the  seamen  run  away,  although  they 
have  beeQ  at  u  port  of  delivery*  yet  they  lose  all  their,  wages.  Pef« 
Holt  €•  J.  ex  relatione  M*ri  Jacob,  1  Ld.  Raym.  639. 

If  a  ship  be  bound  for  the  East  Indies*  and  thence  to  England^ 
and  the  ship  unlades  at  a  port  in  the  East  Ipdies,  and  takes  freight 
for  Engliind,  and  in  her  return  she  is  taken  by  enemies*  the  ma^w 
riners  snail  have  their  wages  for  the  voyage  to  the  East  Indies,  aod 
for  half  the  time  that  they  stayed  there  to  unlade,  and  00  more* 
FerHote'C.  J.  London  sittings.  1  Ld.  Raym.  739*  12M«db4Q9'^ 
S.  C.    See  also  Appleby  v»  Dads,  §  East*  300. 
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seaman  bad  entered  into  tlie  usual  articiea,  **  to  aerve  as  a 
mariner  on  board  a  West  India  ship  bound  for  the  ports  of 
Madeira,  any  of  the  West  India  Islands,  and  Jamaica,  and 
to  return  to  London,  and  in  consideration  of  the  monthly 
wages  therein  mentioned,  to  perform  the  above-mentioned 
voyage;  but  it  was  expressly  stipulated,  that  he  was  not  to 
demand  or  be  entitled  to  his  wages,  or  any  part  thereof,  until 
the  arrival  of  the  ship  at  the  above-mentioned  port  of  di$» 
charge.  The  ship  sailed,  delivered  her  cargo  at  Madeira,, 
and  took  in  wine,  pari  of  which  she  delivered  at  Dominica^ 
other  part  at  Kingston  in  Jamaica,  there  took  in  govern- 
ment stores,  delivered  them  at  Port  Antonio^  in  Jamaica, 
>nd  the  remainder  of  the  wine  at  Mailha  Bray,  in  the  sam^ 
island.  She  was  then  freighted  with  a  cargo  of  sugars  for 
London,  for  which  she  sailed,  but  was  lost  at  sea  in  the 
course  of  her  passage  home.  It  was  contended  on  the  part 
of  the  plaintiff,  that  the  voyage  being,  by  the  terms  of  it» 
divided  into  three  parts :  Ist,  to  Madeira,  next  to  the  West 
Indies,  and  lastly  home;  and  freight  having  been  earned  in 
the  two  first  stages  of  the  voyage,  the  plaintiff,  was  entitled 
to  recover  his  wages  pro  rata^  for  so  many  entire  months  as 
bad  been  spent  in  the  voyage.  But  Lord  EUenborough  t!.  J. 
being  of  opinion^  that,  according  to  the  true  construction  of 
the  articles,  the  port  of  London  was  to  be  considered  as  the 
port  of  discharge,  and  consequently,  as  the  ship  had  not 
arrived  there,  the  plaintiff  was  precluded  by  the  expresii 
stipulation  from  recovering  any  part  of  his  wages,  nonsuited 
the  plaintiff.  On  motion  to  set  aside  the  nonsuit,  the  Court 
of  King's  Bench  concurred  in  opinion  with  the  Cf  J. 

There  has  not  been  any  case  wherein  it  has  been  decided, 
that  a  ship  seized  by  way  of  retaliation,  and  afterwards  ifitJ 
stored,  has  been  considered  as  captured;  or  in  whfph't^e 
consequences  of  capture,  as  dissolving  a  contract  for  wages, 
have  been  considered  as  attaching. 

Seizure,  even  hostile  seizure*,  is  not  necessarily  captufe, 
though  such  is  its  usual  and  probable  result  The  ultimate 
act  or  adjudication  of  the  state,  by  which  the  seizure  h«H9 
been  made,  assigns  its  proper  and  conclusive  quality  and  d^* 
nomination  to  its  own  original  proceeding.  If  it  condemti^' 
in  such  case,  it  is  a  capture  ah  initio;  if  it  award  restitution 
as  an  act  of  justfce,  it  pronounces  on  its  own  act,  as  not  be- 
ihff  a  valid  act  of  capture,  but  as  an  act  Ojf  teipp6T{iry  seizure 
and  detention  upon  grounds  nqt  warranting,  tne  t;:qp(iemna^' 


V 


m  Bar  BlMbonMigb  C.  J.  delWertn^  the  ofihitdiior  theeoi]riMte«afei|^.lUmi^ 
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tion  of  the  property,  or  the  dealing  with  it  as  captured  ( IS)* 
Hence,  in  the  case  of  the  seamen'  who  were  forcibly  taken 
out  of  British  merchant  ships  at  Petersburgh,  by  order  of 
the  Russian  government,  and  marched  into  the  interior  of 
the  country,  after  which  hostilities  between  Crreat  Britain 
and  Russia  took  place,  but  on  the  re^establishment  of  peace, 
the  ships  of  both  countries  were  restored,  and  the  seameh 
/were  permitted  to  return  with  their  vessels,  which  brought 
home  their  cargoes  and  earned  their  freight;  it  was  holden, 
that  this  seizure,  however  hostile  in  the  manner,  so  far  par- 
took of  the  nature  of  an  embargo  in  its  result,  and  not  of  b 
capture,  that  it  did  not  put  an  end  to  the  contract  of  this 
seamen  for  wages,  even  during  the  time  of  the  detention  and 
imprisonment:  but,  even  considering  it  as  a  temporary  cap- 
ture, yet,  like  the  case  of  a  capture  and  recapture,  the  sea- 
men were  still  entitled  to  their  wages  ;*their  being  so  enti- 
tled depended  on  the  ship  earning  her  freight  for  the  voy- 
age, and  the  performance  of  their  stipulated  duty;  and  here 
freight  for  the  voyage  was  ultimately  earned,  and  the  sea- 
tnen  were  not  guilty  of  any  breach  of  duty ;  for  the  stipula-r 
tion  in  the  articles  <ld),  not  to  be  on  shore  under  any  pre- 
tence, without  leave,  before  the  voyage  was  ended,  must  be 
Understood  of  a  being  on  shore  by  the  party's  own  unau- 
jthorised  act;  and  even  if  such  imprisonment  on  shore  could 
be  so  considered,  yet  the  master  having  afterwards  received 
them  again  oh  board,  without  objection,  amounted  to  a  dis- 
pensation of  the  service  in  the  interval,  and  entitled  them 
to  wages  according  to  the  original  contract. 

If  a  seaman  can  prove  that  he  was  disabled  from  perfprm- 
.  ing  his  duty  by  an  accident',  e.  g.  by  receiving  a  blow  from 
k  piece  of  timber  accidentally  falling  on  him,  he  will  be  en- 
titled to  recover  his  wages  for  the  whole  voyage,  in  like 
.  manner  as  if  he  had  actually  served. 

A  seaman,  who  is  impressed  before  the  ship  returns  to  a 

X  Beale  ▼.  ThompMii,  in  error,  4  Eaat,    y  Chandler  ▼.  Gre&Tes,  fi  H.  BI.  606. 
546.  ti.  '  Bat  tee  theremarki  ofGroseJ. 


which  the  administration  ef  justice  on  these  subjects  is  usually 
legated."    Per  Lord  Ellenborough  C.  J.  4  East,  56 1. 

(13)  The  seamen  had  signed  the  articles  iu  the  usual  fcrn. 
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port  of  delivery,  is  entitled  to  his  wages  pro  tiiriio*,  [{^ilhe 
ship  complete  her  voyage ;  but  not  if  she  is  captured  on 
her  return'. 

.But  in  a  case  where  the  defendant^  gave  a  written  promise 
to  pay  the  plaintiff's  intestate  a  gross  sum  (thirty  g\x'\ue^\^ 
provided  he  proceeded,  continued,  and  did  hisduty'as  secoua 
mate  in  a  certain  ship,  from  Jamaica  to  Liverpool,  and  the 
intestate,  who  had  regularly  perforated  his  duty,  died  about 
a  month  after  the  ship  had  sailed,  and  before  her  arrival  at  / 
I^verpool;  and  it  appeared,  that  the  common  rate  of  wages 
was  4/.  per  month,  when  the  party  was  paid'ia  proportion 
to  the  time  he  served,  and  that  the  voyage  was  generally 
performed  in  two  months ;  it  was  holden,  that  the  repre* 
seotative  of  the  intestate  was  not  entitled  to  recover  any 
wages  on  the  express  contract,  because  it  was  an  entire  con- 
tract and  not  divisible;  nor  on  an  implied  contract,  by  rea- 
son of  the  axiom  of  Is^w,  that  where  the  parties  have  en- 
tered into  an  express  contract,  no  other  can  be  implied. 

It  only  remains  to  state  the  remedies  which  the  law  has 
provided  for  the  recovery  of  seamen's  wages. 

If  the  hiring  be  on  the  usual  terms*,  and  made  by  word 
or  by  writing  only,  without  seal,  the  seamen,  or  any  one  or 
more  of  them,  and  every  officer,  except  the  master,  may  sue 
in  the  Court  of  Admiralty,  and  may,  by  the  process  of  that 
court,  arrest  the  ship  as  a  security  for  their  demand  (14),  6r 
cite  the  master  or  owners  personally  to  answer  to  them.   ' 

But  if  the  agreement  be  by  deed,  and  the  terms  of  such 
agreement  are  not  the  usual  terms,  then  the  only  remedy  is 
in  the  common  law  coufts  (15). 

z  PerHoUC.J.inWig|riiisv.iBgletoii,  c  Abbott,    43i,    9,    cites  Winch,  a. 

9  Ld.  Raym.  1911.  9Veiit.  lSl.8M0d.379.9Ld.Raym. 

a  Anon.  London  Sittings,  Dec.  lltb,  19o6.     l  Str.707.    tiay.  1S6.  1  Ld. 

18o6.Ld.£llenborou|bCJ.9Camp.  Raym.  639.    Salk.  33.     9S.tr.  858. 

K.  P.  C.  390.  n.  1  Bernard.  997.  Str.  937- 
b/  CatterT.  Ppwell,  6  T.  R.  390. 


■M*. 


(14)  In  proceeding  against  the  ship  in  specie,  if  the  valae  there* 
•  of  be  insufficient  to  discharge  all  the  claims  upon  it,  the  seaman's 
.  claim. for  his  wages  is  preferred  befgrt:  all  other  chari^e^;  for  the 

labour  of  the  seamen,  having  brought  the  ship  to  the  destined  port, 
has  furnished  to  all  other  .persons  the  means  of  asserting  >their 
claims  npon  it,  which  otherwi^  they  could  not  have  bad.     Abbott, 

4ao. 

(15)  In  the  cburts  ^  coaiDon  law  the  seamen  iuay'sae  either 
the  master,  $A  the  per»<Mi  immediately  contracting  V^ith  tbem^  and 
answefM>le  to  tb«m  or  the  Wni^rsf  as  the  persons  virtually  jooplract- 
ing  with  them  through  the  agency  of  the  master,  and  answerable 
for  the  performance  of  bis  engagement.     Abbott,  431.  , 
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But  whether  the  party  sue  in  the  Court  of  Admiralty', 
or  bring  the  action  in  the  courts  of  common  law* ;  in  both 
cases  the  suit  or  action  must  be  commenced  within  six  years 
next  after  the  cause  thereof  has  accrued,  unless  the  party 
suing  should  have  been  under  any  of  the  disabilities  men* 
tioned  in  the  statute  of  limitations,  as  infancy,  absence  be- 
yond the  seas,  &c* 


IL  Of  the  lAabUiiy  of  Masters  in  re»pect  ofdrnttacis 

made  by  their  Servants. 

A  CONTRACT  made  by  a  servantacting  under  the  express' 
authority  of  the  master  is  binding  on  the  master. 

And  the  same  rule  holds,  where  the  servant  acts  under 
an  implied  authority. 

The  defendant',  who  was  a  dealer  in  iron,  sent  a  water- 
man to  the  plaintiff  for  iron  on  trust,  and  paid  for  it  after- 
wards. He  sent  the  «ame  waterman  a  second  time,  with 
ready  money,  who  received  the  goods,  but  did  not  pay  for 
them.  Pratt  C.  J.  ruled,  that  the  sending  the  v^terman  on 
trust  the  first  time,  and  the  defendant  paying  for  the  goods, 
was  giving  the  waterman  a  credit  so  as  to  make  the  defend- 
ant hable  upon  the  second  contract. 

In  an  action  by  a  publican^,  for  beer  sold,  it  appeared  that 
the  defendant  had  dealt  with  the  plaintiff  on  credj^t,  and 
paid  him  several  sums  for  beer;  at  length  the  defendant 
gave  notice  to  plaintiff's  servant,  who  brought  the  beer,  that 
he  would  pay  Tor  the  beer  as  it  came  in.  The  defence  to 
the  present  action  was,  that  the  defendant  had  paid  the 
servant.  Lord  Eldon  C.  J.  thought  that  the  defendant  was 
liable;  for,  as  the  change  in  the  usual  mode  of  dealing  had 
been  suggested  by  the  defendant  himself,  and  as  he  had  per- 
sonal  dealiogs  with  the  master,  in  a  particular  mode,  notice 
to  the  servant  alone  of  a  change  in  that  mode  would  not  be 
sufficient ;  the  defendant  must  shew  that  the  master  him« 
self  had  notice  of  it,  or  he  could  have  no  defence  to  the 
action. 

In  an  action  on  a  farrier*s  bill^  it  appeared,  that  the  de- 
fendant, by  an  agreement  with  his  groom,  allowed  him  five 

d  Slat.  4  Ann.  c.  16,  17,  i8j  19.  h  GraUandT.  Freeman,  3  £«p.N.F«C. 

c  91  Jac.  1.  c.  i&  t.  3, 7.     Sec  ante,  85. 

p.  1S4.  i  Piredona  t.  AM,  t  JEtp.  K.  P*  C. 

t  F.N.  B.  ISO. G.  350. 
K  Hazard  t.  TreadwoB,  Str.  505. 
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guineas  a  year,  for  which  he  was  to  keep  the  horses  pro^. 
perly  shod,  and  furnish  them  with  proper  aiedicioes  when 
necessary.  Ld.  Kenyon  said,  that  it  was  no  defence  to  the 
^utian,  unless  the  plaintiff  knew  of  this  agreement,  and  ex- 
pressly trusted  the  groom.  That  if  the  servant  buys  things 
which  gomt  to  b\8  master*s  use,  the  master  should  take  care 
to  see  them  paid  for;  for  a  tradesman  has  nothing  to  do  with 
any  private  agreement  between  the  master  and  servant 

But  where  an  express  authority  is  not  given  by  the  mas-' 
ter,  and  from  the  nature  of  the  case  ^n  authority  cannot  bQ 
implied,  the  master  is  not  liable. 

Hence,  where  the  chaise  of  the  master  had  been  broken 
by  the  negligence  of  his  servant^,  and  the  servant  desired  a 
coachmaker,  who  had  never  been  employed  by  the  master,  to 
repair  it,  which  was  accordingly  done,  and  the  master  re- 
fusing to  pay  the  amount  of  the  bill  sent  in  ,by  the  ^oach* 
maker,  he  insisted  on  retaining  the  chaise  as  a  lien  ;  Lord 
Ellenborough  C.  J.  was  of  opinion,  that  the  coachmaker 
was  not  entitled  so  to  retain  it;  for  whatever  claim  of  that 
sort  be  might  have,  he  must  derive  it  from  legitimate  autho- 
rity ;  that  unless  the  master  had  been  in  the  habit  of  em^ 
ploying  the  tradesman  in  the  way  of  his  trade,  it  should  not: 
be  in  the  power  of  the  servant  to  bind  him  to  contracts  of 
which  the  master  had  not  any  knowledge,  and  to  which  he 
had  not  given  any  assent  It  was  the  duty  of  the  tradesman, 
when  he  was  employed,  to  have  inquired  of  the  principal, 
whether  the  order  was  given  by  his  authority ;  but  having 
neglected  to  do  so,  the  master  was  not  liable  to  the  demand, 
and  the  detainer  of  the  chaise  was  unlawful. 

When  the  master  is  in  the  habit  of  paying  ready  moAey 
for  articles  furnished  in  certain  quantities  to  his  family',  if 
the  tradesman  delivers  othef  goods  of  the  same  sort  to  the 
servant,  upon  credit,  without  informing  the  master  of  it, 
md  the  latter  goods  do  not  come  to  the  master's  use,  the 
master  is  not  liable. 

A  master  contracted  with  a  tradesman  to  serve  him  with 
articles  for  ready  mooey"^,  and  the  master  gave  his  servant 
money  to  pay  for  thearticles,  which  was  done  accordingly; 
rfler  some  time  the  master  turned  awaiT  this  servant,  and 
took  another,  to  whom  he  gave  money  as  before ;  the  second 
servant  did  not  pay  the  tradesman,  and  afterwards  ran  away : 
an  action  having  been  brought  by  the  tradesman  against  the 


l  IfiscozT.  Glreenwood,  4  Etip.  N.P.C.    m  StHbbiog  t.  Heints,  Pemke*s  N.P.G, 

174.  47. 

1  PdurceT.ftogtn^  9 E«p* ^'PCsu. 
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toaster^  it  was  holden,  that  the  master  was  not  liable  to  pay 
the  money  again  (16). 

A  journeyman  to  a  baker  was  holden  a  good  witness  to 
prove  the  cfelivery  of  bread  to  the  defendant",  without  a 
release,  in  a  case  where  there  was  not  any  evidence  of  an 
usage  for  the  journeyman  to  receive  the  money  for  the 
bread  delivered. 

A  clerk  who  receives  money  for  his  master  is  a  good  wit- 
ness to  prove  that  he  has  paid  it  over  to  his  master,  ex  ne- 
cessUate  rei^  without  a  released 


IIL  Of  the  liability  of  the  Master  in  respect  of  a  tor- 

tious  Act  done  by  his  Servant. 

An  action  on  the  case  will  lie  against  a  master  for  an 
injury  done  through  the  negligence  or  unskilfulness  of  the 
servant  acting  in  his  master's  employ. 

As  where  the  servants  of  a  carman  ran  over  a  boy  in  the 
streets',  and  maimed  him  by  negligence,  an  action  was 
brought  against  the  master,  and  the  plaintiff  recovered. 

So  where  the  servant  of  A.^  with  his  cart,  ran  against  the 
cart  of  B.  which  contained  a  pipe  of  wine,  whereby  the 
wine  was  spilled ;  an  action  was  brought  against  A.,  the 
master,  and  holden  to  be  maintainable. 

An  action  on  the  case  is  the  proper  remedy  for  an  injury 
of  this  kind,  and  not  an  action  of  trespass^. 

In  these  cases,  if  the  declaration  state  that  the  defendant 
(the  master)  negligently  drove  his  cart*,  &c.  it  will  be  sup- 
ported by  evidence  that  the  defendant's  servant  drove  the 
c^rt* 

The  servant  may  be  examined  by  the  defendant  (the 

m  Adtms  y.  ]>«?  is,  3  Esp.  N.  P.  C.  48.  pi  Ld.  Rmym.  739.  « icl.  BTri  Pltee. 

Eldoo,  C.  J.  q  Id. 

o  MatUitws  T.  HsyiioD,  s  £sp.  N.  P.  C.  r  Morley  ▼.  Gai8fi>rd,  d  H .  Bl.  449. 

509*  •  Brucker  ▼.  FrooKmt,  6  T.  R.  659. 


(16)  It  was  said  by  Lord  Kenyon  hi' this  C93e,  that  if  the  master 
employs  the  servant  to  buy  things  on  credit,  he  will  be  liable  to 
whatever  extent  the  servant  shall  pledge  his  credit. 
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matter)  as  a  witness,  hating  been  released  by  his  inaster^,  btrt 
not  otherwise*;  because  the  verdict  in  this  action  may- be 
given  in  evidence  by  the  master  in  an  action  brought  by 
bim  against  the  servant,  as  to  the  quantum  of  damages. 

In  like  manner,  the  servant  of  the  plaintiff  may  be  exa* 
mined  by  the  plaintiff,  having  first  been  released  by  the ' 
plaintiff'. 

To  an  action  on  the  case  against  several  partners',  for 
negligence  in  their  servant,  whereby  the  plaintiff's  geddfe 
were  lost,  it  cannot  be  oleaded  in  abatement  that  there  are 
other  partners  not  namecl. 

Having  stated  the  cases  in  which  the  law  considers  the 
master  as  responsible  for  the  injurious  act  of  his  servant,  it 
may  be  proper  to  observe,  that  where  the  servant  commits 
Si  toilful  trespass,  without  the  direction  or  assent  of  the 
master,  an  action  of  trespass  will  not  lie  against  the  master; 
in  such  case  the  servant  only  is  liable.  As,  where  a  servant 
of  the  defendant  wilfully  drove  the  defendant's  chariot 
against  the  plaintiff's  chaise*;  an  action  of  trespass  having 
been  brought  against  the  defendant,  it  appeared  in  evidence, 
that  the  defendant  was  neither  present  at  the  time  when  the 
injury  was  committed,  nor  had  he  in  any  manner  directed 
or  assented  to  the  act  of  the  servant ;  it  was  holden,  that 
the  action  could  not  be  maintained. 

So  where  one  of  a  ship's  crew  wilfully  injured  another 
ship,  without  any  direction  from  or  privity  of  the  master, 
it  was  holden,  that  trespass  could  not  be  maintained  against 
the  master,  although  he  was  on  board  at  the  time*. 

If  a  master  command  his  servant  to  do  an  illegal  act^  the 
servant,  as  well  as  the  master,  will  be  liable  to  the  party 
injured ;  for  the  servant  cannot  plead  the  command  of  the 
master  in  bar  of  a  trespass. 

An  action  on  the  case  was  brought  against  a  masterand 

his  s^rvant^,  for  breaking  a  pair  of  horses  in  Lincoln's  Inn 

'  Fields,  where,  being  unmanageable,  they  ran  against  and 

hurt  the  plaintiff ;  it  appeared  that  the  master  was  absent ; 

but  it  was  holden,  on  motion  in  arrest  of  judgment,  that 

t  Jerm  r.  Qayet,  9  Str.  10S3.  per  Lee,  s  M'Mauus  t.  Crickett,  1  East,  106. 

C.J.  «  Bowclier  r.  Noidbtrom,  ]  Tkaat.  sOs. 

Q  Green  ▼.  The  New  Riv^r  Com.,  4  T.  See  Nicholson  v.Mounsey,  infr.  i^.997. 

R.  $89.  b  Sands  ▼.  ChUd,  3  Ler.  353. 

X  Miller  ▼.  Falconer,  l  Camp.  N.  P.  C.  c  Michael  ▼.  Alestrce  and  another^  8 

85i-  tfi^-  179.    See  ante  p.  400. 
ylVlitcheU    ▼.  Tarbutt   And    dthers> 

iT,  R.  649.    See  fi  Bos.  ^  Pvl. 

N,  R.  3^,         ..»/.•  ... 
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the  action  woald  lie ;  for  it  should  be  intended  that  the 
fnaster  sent  the  servant  to  train  the  horses  there. 

In  an  action  on  the  case^  against  the  defendant  for 
causing  a  quantity  of  lime  to  be  placed  on  the  high  road^ 
by  means  of  which  the  plaintiff  and  his  wife  were  over- 
turned and  much  hurt,  and  the  chaise  in  which  they  the« 
were  was  considerably  damaged;  it  appeared  that  the  de- 
fendant having  purchased  a  house  by  the  road  side,  (but 
which  he  had  never  ck:cupied,)  contracted  with  a  surveyor 
to  put  it  in  repair  for  a  stipulated  sum ;  a  carpenter  having 
a  contract  under  the  surveyor  to  do  the  whole  busiaesii, 
employed  a  bricklayer  under  him,  and  he  again  contracted 
for  a  quantity  of  lime  with  a  lime-burner,  by  whose  servant 
the  lime  in  question  ^^as  laid  in  the  road.  In  support  of  the 
action,  it  was  contended,  that  the  act,  which  caused  the  injuiy 
complained  of,  was  an  act  done  for  the  benefit  of  the  defen- 
dant, and  in  consequence  of  his  having  authorized  others  to 
work  for  him;  and  although  the  person  by  whose  neglect  the 
accident  happened  was  the  immediate  servant  of  another,  yet 
for  the  benefit  of  the  public  he  must  be  considered  as  the 
servant  of  the  defendant.  If  the  defendant  was  not  liable, 
the  plaintiff  might  be  obliged  to  sue  all  the  parties  who  had 
subcontracts  before  he  could  obtain  redress.  On  the  part 
of  the  defendant,  it  was  urged,  first,  that  the  cause  of  action 
did  not  arise  on  the  defendant's  premises,  the  complaint 
being,  that  a  quantity  of  lime,  which  should  have  been  placed 
there,  was  actually  laidon  the  high-road:  that  being  die  case, 
there  was  no  authority  to  shew  that  the  defendant  wzb  liable, 
merely  because  the  act  from  which  the  injury  -arose  was 
done  ior  his  benefit  If  that  general  proposition  were  true, 
it  might  be  contended,  that  the  defendant  must  have 
answ^ed  for  any  accident  which  might  have  happened 
during  the  preparation  of  the  lime  in  the  lime-burner's 
yard.  Secondly,  That  the  liability  of  Uiq  principal  to  an- 
swer for  bis..agent8,  is  founded  in  the  superintendence  and 
control  which  he  is  supposed  to  have  over  them.  1  Bl.  Com. 
431.  In  the  civil  law,  that  liability  was  confined  to  the 
person  standing  in  the  relation  of  pater^familias  to  the  per- 
son doing  the  injury.  Inst  lib.  4.  tit  5.  §  1.  Dig.  lib.  9* 
tit.  3.  And  though  in  our  law  it  has  been  extended  to  cases 
where  the  agent  is  not  a  mere  domestic,  yet  the  principle 
continues  the  same.  Now  clearly  it  was  not  in  the  power 
of  this  defendant  to  control  the  agent  by  whom  the  injury 
to  this  plaintiff  was  effected.  He  was  not  employed  by  the 
defendant,  but  by  the  lime-burner;  nor  was  it  in  the  de- 

d  Bash  ▼.  Steinman,  i  Bos.  k,  Pul.  404. 
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fendant's  power  to  prevent  him,  orany  one  of  the  intermediate 
sob-contracting  parties,  from  executing  the  respective  parts 
of  that  business  which  each  had  undertaken  to  perform. 
The  court,  however,  were  of  opinion,  that  the  action  would 
lie;  and  that  it  was  competent  to  the  plaintiff  to  bring  his 
action  either  against  the  person  from  whom  the  authority 
flowed,  or  against  the  person  by  whom  the  injury  was 
actually  committed. 

The  captain  of  a  king's  ship  of  war  is  not  responsible 
for  the  damage  done  to  another  vessel  through  the  negli- 
gence of  his  lieutenant*,  although  the  captain  be  on  board 
the  ship;  provided  no  personal  misconduct  on  the  occasion 
is  imputable  to  the  captain.' 


*i  I.I 


IV.  0/  Actions  brought  hf  Masters  for  enticing  away 
Apprentices  and  Servants,  and  far  Injuries  done 
to  their  Servants;  and  herein  of  the  Action  for 
SeductUn^-^Witness — Damages. 

Av  action  on  the  case  may  be  maintained  by  a- master 
"against  any  person  who  entices  away  his  apprentice  or  ser- 
vant from  his  service^  or  who  continues  to  employ  such 
tervant  after  notice,  though  the  defendant  did  not  procure 
the  servant  to  leave  his  master,  or  know  when  he  employed 
him,  that  he  was  the  servant  of  another*.  But  the  master 
may,  if  he  chooses*  wave  his  action  for  the  tort\  and  bring 
an  action  of  indebitatus  assumpsit  for  work  and  labour 
done  by  his  apprentice,  against  the  person  who  tortiously 
employed'  him.  So  the  captain  of  a  ship  of  war  detaijiing 
an  apprentice  who  had  been  impressed,  after  verbal  notice 
by  such  apprentice  of  his  condition,  is  liablte  in  an  action  by 
the  master  for  wages  for  the  service  of  the  apprentice*. 

It  is  not  material  whether  the  apprentice  be  legally  ap- 
prentice or  not ;  it  is  sufficient  if  he  be  so  defacto\ 

eNicboleon  v.  Moansey,  B.  R.  £.  i  Eades  v.  Vaodepat,  M.  :i5  G.  d.  B.  R. 

5s  G.  3.  5  East,  39.  n. 

f  Adm.  ffir  eur.  in  Q.  ▼.  Daniel, 6  Mod.  k  Barber  ▼.  Dennis,  Salk.  6s.  6  Mod. 

ISS*                    "  69.  S.  C.  recognised  by  Ld.  Hard- 

;  Blake  t.  Laoyon,  GT.  R.  sni.  vicke,  C.  J.  in  R.  y.  St.  Jificholaa, 

b  Ligbtly  y.  Cionaton,    I  Tauiitoa'a  1  Borr.  6.  C.  94,  99- 

Rep.  iifi. 
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It  has  been  holden',  that  a  master  cannot  maintain  an  ac- 
tion for  seducing  his  servant,  after  the  servant  has  paid  him 
the  penalty  stipulated  by  his  articles  for  Ieaving%him. 

A  master  may  maintain'  an  action  for  an  injury  done  to  his 
servant,  as  false  imprisonment,  battery,  &c.  which  deprives 
the  master  of  his  service.  The  form  of  action  is  an  action 
of  trespass,  usually  termed  an  action  per  quod  sertitium 
amisit,  the  gist  of  the  action  being  the  loss  of  service ;  and 
hence  the  servant  may  be  a  witness*,  for  he  is  not  interested 
as  to  this  point 


Of  the  Action  for  Seduction. 

> 
This  form  of  action  is  frequently  adopted  by  a  parent  for 
the  purpose  of  obtaining  a  compensation  In  damages  for 
debauching  his  daughter  (17)»  and  getting  her  with  child, 
and  the  expenses  attending  the  lying-in  (18).  As  to  the 
nature  of  the  action,  it  has  been  solemnly  decided*,  contrary 
to  the  opinion  expressed  by  Buller  J.,  ante  n.  (I?),  that  this 
is  an  action  of  trespass,  and  not  trespass  on  the  case ;  and 
consequently  that  a  count  fov  breaking  and  entering  the 
plaintifiTs  dwelling  house,  and  debauching  his  daughter, 
whereby  he  lost  her  service,  may  be  joined  with  a  count 
omitting  the  trespass  to  the  dwelling  house,  and  merely 
stating  that  the  defendant,  with  force  and  arms,  debauched 
the  plaintiflTs,  daughter,  per  quod  servittum  amisit.  It  has 
been  holdeuy'that  this  action  may  be  maintained,  although 

1  Bird  V.  Randall,  3  Burr.  1345.  1  Bl.  by  the  name  of  Duel  ▼.  Hardinf . 

R.  387.  LewiHT.  Fog,  9  str.  944.  S.  P.   ' 

m  Jewell  y.  Harding,  T.  10  G.  1.  Gilb.  n  Woodward  ▼.  Wahon,  C.  B.  THn. 

Evid.  94.  ed.  176J.  l  Str.  595.  S.  C.  47  G.  3.  S  N.  R.  476. 


(17)  If  the  injury  of  seduction  is  accompanied  with  an  illegal 
entry  of  the  house  of  the  parent,  he  has  his  election  either  to 
bring  trespass  for  the  breaking  and  entering,  and  lay  the  debauch- 
ing of  the  daughter,  and  loss  of  her  service,  as  consequential  da- 
mages, or  he  may  bring  an  action  on  the  case  for  debauching  his 
daugliter,  per  quod  servitium  amisii** 

(18). A  master f  not  standing  in  the  relation  of  «  parent,  may 
maintain  this  action  for  debauching  his  servant.  Fores  v.  Wilson, 
Peake  N.  P.  C*  55.  In  like  manner  it  may  be  maintained,  for  the 
seduction  of  an  adopted  child.     Irwin  y.  Dearman,  11  East,  93. 

*  Per  Boiler  J.  s  T.  R.  167,  i6s.  and  Hdit  G.  J.  Ld.  Raym.  1033. 
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the  daughter  ^veas  of  age  at  the  time  of  the  8educlion^  But 
as  t-he  action  ia  founded  on  the  Ipsa  of  service^  that  must 
be  alleged  in  the  declaration'  (19) ;  and  it  must  l>e  proved 
that  the  relation  of  roaster ^aod  servant  (which  in  these  cases 
the  law  implies  from  very  slight  circumstances)  subsisted  at 
the  time  when  the  iojury  wss  committed^  and  the  cir* 
cumstance  of  the  daughter  having  been  under  age  at  that 
time,  will  not  dispense  with  the  necessity  of  this  proof ^ 
It  is  not  necessary,  however,  to  prove  a  contract  for  service^ 
if  the  daughter  was  in  fact  a  servant.  £videDce  must  be 
given  of  acts  of  service,  but  the  slightest  evidence  will  be 
sufficient,  as  milking  cows*  and  the  like. 

Witness.'^The  daughter  or  servant  is  a  competent  witness 
to  prove  the  case. 

Plaintiff  brought  trespass  against  the  defendant  for 
breaking  and  entering  his  housed  and  debauching  his 
daughter,  by  which  he  lost  her  Service  for  a  long  space  of 
time.  Upon  the  trial  it  appeared,  that  the  defendant  was 
admitted  in  the  way  of  courtship  to  visit  the  young  wo- 
man ;  that  proposals  had  been  made  on  both*  sides ;  that  one 
.  night  she  went  to  bed,  and  left  her  chamber  window  open, 
'  and  the  defendant,  by  setting  a  ladder  to  her  window,  got 
into  her  chamber,  and  having  lain  with  her,  she  became 
pregnant,  and  afterwards  had  a  child,  whereby  the  father 
was  put  to  a  great  expense.  These  facts  the  judge  at  Nisi 
Prius  admitted  the  daughter  to  prove,  upon  which  the  jury 
gave  150/.  damages.  A  motion  for  a  new  trial  was  made 
on  the  following  grounds:  1st,  Because  the  verdict  was 
against  evidence,  there  being  no  proof  of  any  trespass  com* 
mitted  in4>reaking  the  house,  but  on  the  contrary,  that  the 
window  having  been  left  open  by  the  plaintifl's  daughter, 
the  defendant  entered  by  virtue  of  a  licence  from  her,  and 
so  could  not  be  a  trespasser.    Norton  v.  Jason,  Styl.  S98. 

o  Bennet  r.  Alloott,  9  T.  R.  166.  r  Dean  t.  P«ft],  5  East,  45. 

p  Satertbwaite  ▼.  Dcwhurst,  B.  R.  E.  ■  Per  Buaer  J.  in  BeoDctt  r.  Allcott, 

95  G.  3.  cited  in  S  East,  47.  n.  and        9  T.  R.  168. 

MSS.  t  Cock  V.  Wortbam,  B.  R.  M.  10  G.  9. 
q  Postlctb watte    v.  Parkea,   3  Burr.        MSS.  S.  C.  shortly  reported  in  Str. 

187S.  recognised  by  Bullcr  J.  in  ^        1054.< 

T.  R.  166.     , 


{19)  *^  Although  the  daughter  cannot  have  an  action,  yet  the  fu- 
tiier  may,  not  ror  assaulting  hi»  daughter,  and  getting  her  with 
child,  because  this  is  a  wrong  particularly  done  to  her,  yet  for  the 
loss  of  ker  servine  caused  by  this.*  Per  Roll*  C«  J.  Norton  v. 
Ja»oD,Sty.  39a. 

VOL.  11.  B  9 
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Hunt  V.  Wotton,  T.  Raym.  86a  9dly,  That  the  cta«gbter» 
who  was  particeps  criminis^  and  swearing  for  her  father, 
and  in  consequence  of  that,  swearing  for  herself,  was  Dot  a 
competent  witness,  ddly.  That  the  damages  were  ex- 
cessive, uo  loss  of  service  having  been  proved,  aud  the  jury 
mistaken  in  their  assessoient  of  the  damages,  the  girl  having 
since  the  trial  brought  another  action  for  breach  of  the 
promise  of  marriage.  Sed  per  curiam,  as  to  the  first  ground, 
the  defendant's  entry  into  the  house  without  the  privity  of 
the  father  or  mother,  is  plainly  a  trespass ;  as  to  the  Sd, 
the  daughter  was  a  competent  witness,  and  no  more  in* 
terested  in  the  question  than  servants  in  actions  brought  by 
tlieir  masters  for  beating  them,  per  quod  their  masters  lost 
their  service,  in  which  cases  the  servants  are  constantly 
admitted.  3diy,  The  damages  in  this  case  are  far  from 
being  excessive ;  the  defendant  being  admitted  in  an  ho- 
nourable way,  made  a  very  ungenerous  use  of  the  ac- 
quaintance with  the  daughter,  which  is  a  great  aggravation 
of  his  offence,  and  it  is  hardly  possible  to  estimate  the 
damage  of  a  father  under  such  circumstances;  and  as  to 
loss  of  service  not  having  been  proved,  that  was  quite  im- 
material, the  rule  being,  that  where  the  loss  of  service  is  the 
gist  of  the  action,  there  it  must  be  proved ;  as  in  trespass  by 
a  master  for  beating  bis  servant;  but  where  laid  only  in 
aggravation  of  damages,  loss  of  service  need  not  be  proved: 
and  hercf  the  action  is  founded  on  the  trespass  in  breaking 
the  house,  and  the  loss  of  service  is  only  consequential  to 
it.  As  to  the  new  Action  that  has  been  brought,  we  cannot 
take  any  notice  of  it. 

Witnesses  cannot  be  examined  on  the  part  of  the 
plaintiff  as  to  the  daughter's  general  character  for  chastity, 
except  in  answer  to  evidence  adduced  by  the  defendant  of 
general  bad  character^  A  specific  breach  of  chastity 
alleged  on  the  part. of  the  defendant  will  not  afford  ground 
for  such  examination^ 


Of  thi  Darrpages.' 

Liberal  damages  are  usually  given  in  an  action  for  seduc- 
tion, and  the  courts  are  disinclined  to  grant  new  trials 
merely  on  the  ground  of  excess  in  that  respect'. 

From  a  laudable  desire,  as  I  conceive,  to  suppress  the  vice 

u  Bain^ldv..Massey,l  Camp.N.  P.C.    y  Tullidge  t.  Wade,  S  Wila.  IS.  £d- 
460.       -  Dtoutiou  V  Machell,  2  T.  K.  4.  Ben- 

X  S.  C.  nett  V.  Allcott,  3  T.  R.  I6t>. 
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€f  secliiction,  against  wbioh  our  crimisal  code  had  not 
pporided  uny  punishmHil,  many  eminent  judges  ha\ee 
tbought  it  pityper  to  direct  juries  in  escertainlRg  the  amount 
of  the  damages  in  tbis  action^  to  ha?e  regard  not  merely  to 
the  injury  sustained  by  the  loss  of  service,  a  proper  com** 

EensatioQ  for  which   ifiii^ht  amount  to  a  few  f)0und8  only^ 
ut  also  to  the  wounded  feelings  of  the  parent  or  party 
staoding  in  loco  parentis^ 

In  Southernwood  v.  Ramsden,  Middx.  Sittings  after  H.»T. 
19th  Feb.  1805,  which  was  an  action  by  a  custom-house 
officer  against  a  cow-keeper,  for  the  seduction  of  the  plain- 
tiff's daughter  per  quod  servitium  amisit^  Lord  Ellen- 
borough,  C.  J.  in  explaining  the  nature  of  this  action,  said, 
that  it  was  lard  as  a  trespass,  and  was  founded  on*  the  in- 
jury done  to  the  father  by  the  loss  of  the  service  of  the 
child;  this  was  necessary  to  let  in  the  case,  but  when  this 
was  established,  farther  damages  fnight  be  conceded  for  the 
loss  which  the  father  sustained  hy  being  deprived  of  the 
society  and  comfort  of  his  child,  arid  by  the  dishonour  tohich 
he  receives.  The  jury  gave  SOO/^  damaged.  Lord  Eldon 
C.  J.  had  expressed  a  similar  opinion  at  Bristol  Suftimet 
Assizes,  1800,  in  the  case  of  Chambers  v.  Irwin,  where  the 
action  was  brought  by  an  aunt,  for  the  seduction  of  her 
niece,  against  the  defendant,  a  lieutenant  in  the  navy.  The 
chief  justice  told  the  jury,  that  in  calculating  the  quantum 
of  damages,  they  were  not  to  look  merely  to  the  loss  of 
service,  which  might  amount  only  to  a  few  pounds,  but  also 
to  the  wounded  feelings  of  the  party.  The  jury  gave  200/. 
damages. 

From  the  amount  of  the  damages  in  the  preceding  cases, 
it  will  be  observed,  that  due  respect  was  paid  by  the  jury  to 
the  direction  of  the  judge.  It  may  be  remarked,  that 
although  this  practice  of  giving  damages  for  the  wounded 
feelings  of  the  party  can  scarcely  be  reconciled  with  the 
strict  rule  of  law,  which  entitles  a  person  to  recover  only 
secundum  allegata  4r  probata,  yet  when  the  nature  of  the 
vice  of  seduction,  ond  the  peruicious  consequences  which 
result  from  it  are  duly  considered,  few  persons  (however 
anxious  they  may  be  that  the  boundaries  between  civil  in- 
juries aiid  criminal  offences  should  be  preserved  as  distinct 
as  possible]  will  regret  that  such  a  practice  has  been 
adopted. 

Since  the  publication  of  the  preceding  remarks  an  appH- 
cation  was  made  to  the  court  of"  B.  R.  to  set  aside  an  inqui- 
sition on  the  ground  of  excessive  damages*,    where  the 

I  Irwin  T.  Deannan,  B.  R.  £.  49  G.  3.  MS.  aod  11  East,  33. 
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plaintiff  had  declared  against  the  defendant  for 

of  his  adopted  daughter  and  servant,  and  the  jury  had  given 

100/.  damages,  although  it  appeared  that  the  only  pecuniary 

damage  vfhich  the  party  bad  sustained,   was  the  being 

obliged  to  hire  another  servant  for  five  weeks  during  the 

lying-in.    The  plaintiff  had  been  a  serjeant  in  a  regiment 

of  the  line,  and  the  servant  was  the  daughter  of  a  deceased 

comrade,  whom  the  plaintiff  had  adopted  and  miaintained. 

It  was  urged,  that  she  could  only  be  considered  as  a 

servant ;  and  a  case  was  cited  as  having  being  tried  before 

Chambre  J.  at  Worcester,  where,  upon  an  action  broueht 

by  a  father  for  the  seduction  of  his  natural  daughter,  that 

learned  judge  told  the  jury  they  must  consider  her  merely 

in  the  character  of  a  servant,  and  award  the  plaintiff  a 

compensation  for  the  loss  of  service  only;     The  court, 

however,  in  the  present  instance  refused  the  application, 

Ld.  Ellenborougb,  C.  J.  observing,  that  the  courts  bad 

uniformly  expressed  their  reluctance  to  disturb  the  verdict 

in  this  action,  merely  on  the  ground  of  excessive  damages, 

and  referred  to  Edmonson  v.  Machell,  S  T..  R.  4. — Uiat 

it^vas  a  case  sui  generis ^  where,  in  estimating  the  dama^, 

the  parental  feelings,  and  the  feelings  of  thoie  who  stood  in 

loco  parentis^  iiad  always  been  taken^  into  consideration ; 

and  although  it  was  difficult  to  conceive  upon  what  legal 

principles  the  damages  could  be  extended  ultra  the  injury 

arising  from  the  loss  of  service,  yet.  the  practice  was  now 

inveterate  and  could  not  be  shaken.    He  added',  that  the 

action  having  been  considered  in  Edmonson  v.  Machell  to 

extend  to  an  aunt,  as  one  standing  in  loco  parentis,  he 

thought  that  the  present  plaintiff,  who  had  adopted  and 

bred  up  the  daughter  of  a  friend  and  comrade  from  her 

infancy,  seemed  to  be  equally   entitled  to  maintain  the 

action  on  account  of  the  loss  of  service  to  him,  aggravated 

by  the  injury  done  to  the  object  on  whom  he  had  thus 

placed  his  affection. 


a  11  East,  94,  5. 
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NUSANCE. 

I.  In  wha4  Cases  an  Action  for  a  Nusance  may  be 

maintained. 
II.  By  whom  and  against  wham  an  Action  for  a  iVii- 

sance  may  be  tnaintained. 
IIL  Evidence,  Sfd. 


* 

I.  In  what  Cases  an  Action  for  a  Nusance  may  be 

maintained. 

A.N  action  on  the  case  lies  for  a  nusance  to  the  habitation 
or  land  of  another ;  as,  if  A.  build  an  house  so  as  to  hane 
ovei  the  land  of  B.,  whereby  the  rain  iiaills  upon  B/s  land, 
and  injures  it,  B.  may  maintain  an  action  against  A.  for 
this  nusance%  So  if  the  owner  of  the  adjacent  land  erects 
a  building  so  near  the  house  of  the  plaintiff  as  to  prerent  the 
air  and  light  from  entering  and  coming  throu^  the  plain- 
tiff's windows,  an  action  will  lie.  -* 

Formerly  it  was  holden,  that  a  party  could  not  maintain 
an  action  for  a  nusance  of  this  kino,  unless  he  had  gained  a 
right  in  the  lights  by  prescription^. (1),  and  in  conformity 

»  Penraddock^s  cate^  5  Jtep.  loo.  b.  i    b  Bowry  ▼.  Pope,  i  Leon.  i6s.    Cm. 
Rol.  Abr.  107.  pi.  18.    8  Rol.  Abr.        Blix.  118.  S.  C. 
I40.pl.  11. 


(ij  Belt  if  the  owner  of  land  had  built  a  house  on  pi^rt  of  the 
land,  and  afterwards  sold  the  bouse  to  one  person,  and  the  adjacent 
land  to  another,  the  vendee  of  the  house  might  naaintain  an  action 
against  the  vendee  of  the  land  for  obstructing  his  lights,  althou^^h 
the  liQiise  was  not  an  ancient  house,  because  the  law  would  not  per* 
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with  this  rule,  it  Was  usual  to  state  in  the  declaration  that 
the  bouse  was  an  ancient  house,  wherein  were  ancient  win* 
dowsy  through  which  the  light  had  entered,  and  had  been 
used  to  enter,  from  time  immemorial^  (^).  But  the  modem 
doctrine  (which  was  first  laid  down  by  Wilmot  J."*,  and  has 
been  acted  upon  ever  since)  is,  that  upon  evidence  of  an 
adverse  enjoyment  of  lights  for  twenty  years  or  upwards, 
unexplained,  a  jury  may  be  directed  to  presume  a  right  by 
grant  or  otherwise.  But  if  the  period  of  enjoyment  failff 
short  of  twenty  years,  then  other  circumstances  than  the 
mere  length  of  time  must  be  brought  in  aid,  in  order  to 
raise  the.  presumption  of  the  plaintiff's  right  (9).  Upon 
this  principle  of  presuming  a  right  by  grants  &c.«  from  length 

e  Sec  Co.  But  tit.  Action  tvr  le  Caae,  Vpi^n^  B.  It.  M.  26  G.  8.    Theut 

pi.  17.  •cases  arc  reported  in  2  Wddh.  Snnd. 

d  Lewis  ▼.  Price,  Worcester  Sum.  Am.  17s.  a.     See  aho  Hubert  t.  Groves, 

1761,  coram  Wilmot  J.     Dougal  ▼.  ]  £sp.  M.  P.  C.  14s. 
Wilson,  C.  B.  T.  9  G.  3.    Darwio  ▼. 


mit  the  vendor,  and  by  coosequence  do  person  claiming  under  biai» 
to  derogate  from  his  own  grant.  Palmer  v.  Fletcher,  I  her.  122« 
In  case^  of  tfiis  kind,  it  is  obvioitfi,  that,  as  the  plain  tiff  coald  not 
aver  and  prove  that  the  house  wan  an  ancient  house,  such  allegation 
and  proof  roust  have  been  deemed  unnecessary.  See  Cox  ?• 
Mathews,  1  Ventr.  237. 

(3)  Against  this  prescription  a  contrary  prescriptioa  to  obstruct 
the  lights  could  net  be  alleged*  9  Rep.  58.  b.  But  by  the  cus* 
torn  of  L6ndi»n,  every  citisen,  upon  ao  micient  £oundati<Hi»  maj 
Ifuild  a  hoiis^  as  high  i^s  he  pleases.     Anon.  Coaiyns*  R.  373. 

(3)  Theaamc  rule  holds  in  respect  toother  easetBents.  An  ad* 
Terse  enjoyment  of  a  right  of  way  for  twenty  years  unexplained,  is 
evidence  suffioieuijor  the  jury  to  fbuufta  preBuniption  that  it  was 
a  legal  enjoyment.  Campbell  v.  WiUo»,  3  £ust,  994.  In  an  ac- 
tion upon  the  case  for  obstructing  a  way  which  the  plaintiff 
claimed  over  defendant's  close,  it  appeared,  that  there  had  been  an 
absolute  extingutBhment  of  the  right  of  way  some  years  ago,  by 
unity  of  possession;  but  the  way  having  been  used  for.thirty  years 
preceding  the  action,  Yates  J.  directed  the  jury  to  presume  a  grant 
from  the  defendant.  Keymer  v.  Summers,  ^ull.  N.  P.  74.  cited 
in  3  T.  R.  167. 

Independently  of  any  particular  enjoyment  which  another  has 
been  accustomed  to  have*,  every  person  is  entitled  to  the  benefit 
of  a  flow  of  water  in  his  own  Und,  without  ditpinutioe  or  aJteration  ; 
but  an  adverse  right  may  exist  founded  00  the  occupatioii  of  ano* 
ther;  and  although  the  stream  be  either  dimioished  in  qu^iitiJty,  or 

« 

♦  Per  Ld.  Elknboroujh  C.  J.  iu  Becky  ▼.  Shaw^  6  East,  214.     ^te  also 
BriiAon  t.  Bensted,  1  Camp.  N.  P.  C.  463. 
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t>f  posBeBSton^  it  hto  been  usual  to  insert  in  the  declaration 
a  count,  with  a  general  description  of  the  house  and  win- 
dowSy  not  stating  them  to  be  ancient  (4). 

T9tBl  privation  of  light  is  not  necessary  to  sustain  the 
action.  If  the  plaintiff  can  prove,  that  by  reason  of  the  ob- 
struction he  cannot  enjoy  the  light  in  so  free  and  ample  a 
manner  as  he  did  before,  it  will  be  sufficient^ 

It  would  be  an  endless  task  to  enumerate  all  the  instances 
at  nusance,  for  which  an  action  may  be  maintained.  It 
may  be  sufficient  to  observe,  that  the  erection  of  any  thing 
offensive  so  near  the  house  of  another,  as  to  render  it  useless 
and  unfit  for  habitation,  e.  g.  the  erection  of  a  swine-stye', 
lime-kiln«,  privy*,  smith's  foi^e*,  tobacco  mill^  or  the' like, 
is  actionable,  'i'be  principle  on  which  the  rule  of  law  pro- 
ceeds is,  sicutere  tuo^  ut  non  loedas  alienum}^  "  enjoy  your 
own  property  in  such  a  manner,  as  not  to  injure  that  of  an- 
other person."    It  must  not,  however,  be  inferred,  from  the 

c  C«ttercl]  V.  GrHBths,  4  Eep.  N'.  P.  i  Bmdley  r.  GUI,  Lntw.  69. 

C.  69.  k  Styan  v.   Hutchinson,  Losdoii  Sit- 

.  f  A1dred*8case,9Rep.  59.  a.  tings,  after  M.  T.  40  G.  3.  B.  B. 

r  Per  Wray  C.  J.,  S.  C.  Kenyon  C.  J.  MSS. 

h  Jones  T.  Powdl,  Hutt.  19%.  i  9  Reg.  59. 


even  corrapted  in  quality,  as  by  means  of  the  exercise  of  certaia 
trades,  yet  if  the  occupaUon  of  the  party  so  taking  or  using  it  hatb 
existed  for  so  long  a  tinae  as  may  raise  the  presumption  of  a  grant, 
the  other  party,  whose  land  is  below,  must  take  the  stream  subject 
tosuch  adverse  right.  Twenty  years  exclusive  enjoyment  of  the  water, 
Ki  aoy  particular  manner,  affords  a  conclasive  presumption  of  right 
in  the  party  so  enjoying  it,  derived  from  grant  or  act  of  Parliament; 
But  less  than  twenty  years'  enjoyment  may  or  may  not  afford  such 
a  presumption,  accordingly  as  it  is  attended  with  circumstances  to 
support  or  rebut  the  right.  So  the  presumption  of  a  right  by  pre- 
scription to  a  pew,  founded  on  long  enjoyment,  may  be  rebutted  by 
shewing  the  time  when  the  pew  was  originally  built.  Griffith  v. 
Matthews,  5  T.  R.  296.  N.  "  A  seat  in  a  church  may  be  an- 
nexed to  a  house,  either  by  a  faculty  or  prescription;  and  front 
long  uninterrupted  usage  a  faculty  may  be  presumed.*'  Pe^ 
Buller  J.,  S.  C. 

(4)  Formerly,  indeed,,  the  omission  of  the  word  ancient  was 
cured  by  verdict,  in  cases  where  it  was  alleged  in  the  declaration, 
quod  lumen  piferri  consueint,  because  from  those  words  the  court 
would  intenn,  that  a  f)iescription  had  been  given  in  evidence. 
Rosewell  v.  Prior,  Ld.  Raym.  392.  Salk.  459.  46o.  Carth.  454. 
So  quod  de  jure  viam  habuit  was  holden  good  after  verdict,  without 
other  words  of  prescription.     St.  John  v.  Moody,  2  Lev.  148. 
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preceding  remarks,  that  an  action  can  be  maintained  for  « 
thing  done  merely  to  the  incontemence  of  another. 

The  buildine  a  wall  which  merely  intercepts  the  prospect 
of  another,  witnbut  obstructing  the  light,  is  not  actionable". 

In  an  action  on  the  case  against  defendant,  for  keeping 
dogs  so  near  plaintiff's  dwelling-house*  that  he  was  dis- 
turbed in  the  enjoyment  thereof,  it  appeared  in  eridence, 
that  defendant  kept  six  or  seven  pointers  so  near  plaintiff's 
dwelling-house,  that  his  family  were  prevented  from  sieep- 
in^r  during  the  night,  and  were  very  much  disturbed  in  the 
day-time.  7'here  was  not  any  evidence  given  on  the  part 
of  the  defendant,  notwithstanding  which  the  jury  found  a 
verdict  for  defetidant.  On  a  m6tion  for  a  new  trial.  Lord 
Kenyon,  C.  J.  said,  *'  I  know  it  is  very  disagreeable  to  have 
such  neighbours,  but  we  cannot  grant  a  new  trial.  Cases 
certainly  of  this  nature  have  been  made  the  subject  of  in- 
vestigation in  courts  of  justice:  I  .remember  a  case  in 
Peere  Williams*,  "  where  the  plaintiftv*s  bouse  being  so 
near  the  church,  that  the  five  o'clock  morning  bell  dis* 
turbed  her,  the  plaintiff  came  to  an  agreement  with  the 
churchwardens,  that  she  should  erect  a  cupola  and  a  clock, 
and  in  consideration  thereof  the  live  o'clock  bell  should  not 
be  rung.  This  was  considered  as  a  good  agreement,  and 
the  chancellor  decreed  an  injunction  to  stay  the  rin^^ing  the 
belj."  If  the  defendant  continues  the  nusance,  and  you 
think  it  advisable,  you  tnay  bring  a  new  action."  Rule 
refused. 

An  action  cannot  be  maintafned  for  a  reasonable  use  of  a 
person's  right,  although  it  njay  be  to  the  annoyance  of 
another;  as  if  a  butcher,  brewer,  &c.  use  his  trade  in  a  con- 
venient place^ 

For  a  nusance  in  a  public  highway,  an  action  cannot  be 
maintained,  unless  there  be  special  damage*^;  and  mere  ob« 
struction  of  the  plaintiff's  business',  or  delaying  him  a  little 
while  in  a  journey',  is  not  such  special  damage  as  will 
sustain  an  action;  for  the  damage  ought  to  be  directs  and 
not  consequential ;  e.  g.  the  loss  of  a  horse,  or  some  cor- 
poral hurt,  as  falling  into  a  trench,  &c.  (5) ;  and  the  party 

m  Per  Wray C  J.  9  R«p.58.b.  Knowles  q  1  Inst.  56.  a. 

▼.  Rtcbardson,  T  Mod.  55.  r  Hnbert  ▼.  Groves,  1  Esp.  N.  P.  C. 

«  Street,  clerk,  v.  Tugwcll,  B.  R.  M.  T.  148. 

41  G.  3  MSS.  •  Per  Cur.  Carth.  191. 

o  Martia  ▼.  Natkin,  2  P.  Wms.  968.  t  Per  Cur.  in  Paiue  ▼.  Partrich,C8rth.' 

p  Con.  Dig.  action  upon  the  case  for  191. 

nusance  (C). 

(5)  The  grantee  of  an  occupation  way  may  maintain  an  action 
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mast  have  used  common  and  ordinary  caution*.  If  the  im- 
mediate and  proximate  cause  of  damage  be  the  unskilfulness 
of  the  plaintiff,  be  cannot  recover.  As  wbere  it  appeared* 
that  some  bricklayers  employed  by  the  defendant  had  laid 
several  barrows  full  of  lime  rubbish  before  the  defendant's 
door;  the  plaintiff  was  passing  in  a  single  horse  chaise;  the 
wind  raised  a  whirlwind  of  the  lime  rubbish,  and  that 
frightened  the  horse,  which  usually  was  very  quiet;  he 
started  on  one  side,  and  would  have  run  against  a  waggon 
which  was  meeting  them,  but  the  plaintiff  hastily  pulled 
him  round,  and  the  horse  then  ran  over  a  lime  heap  lying 
before  another  man's  door;  by  the  shock  the  shaft  was 
broken;  and  the  horse  being  still  more  alarmed  by  it,  ran 
away,  and  overset  the  chaisle,  and  the  plaintiff  was  thrown 
out  and  hurt.  It  was  holden,  that  as  the  immediate  and 
proximate  cause  of  the  injury  was  the  unskilfulness  of  the 
driver,  the  action  could  not  be  maintained. 

Whether  the  damage  stated  be  sufficient  to  maintain  the 
action,  is  frequently  the  subject  of  controversy  (6). 

The  plaintiff  declared^,  that  he  was  entitled  to  certain 
tithes,  and  that  his  direct  way  to  carry  them  to  his  barn 
was  through  a  certain  highway ;  that  the  defendant  had 
stopped  up  the  highway  by  a  ditch  and  gate  erected  ex  trans^ 
verso  vicB;  and  that  by  reason  of  such  obstruction,  he  (the 
plaintiff)  was  forced  to  carry  his  tithes  by  a  longer  and 
more  difficult  way ;  verdict  for  the  plaintiff,  and  bi,  da- 
mages. It  was  moved  in  arrest  of  judgment,  that  this  being 
laid  in  a  common  highway,  the  obstruction  was  a  common 
nusance,  and  that  therefore  the  action  would  not  lie;  and 
1  Inst.  56.  was  cited ;  but  it  was  resolved  .by  the  court,^  that 
the  action  was  maintainable;  for  they  said,  that  this  rule, 
*♦  that  the  action  will  not  lie  for  that  which  every  one 
suffers,"  ought  not  to  be  taken  too  largely;  in  this  case 
the  plaintiff  had  sustained  a  particular  damage;  for  the 
labour. and  pains  which  he  was  forced  to  take  with  his 
cattle  and  servants,  by.  reason  of  the  obstruction,  might  be 

u  BntterfieM  r.  Forrtster,  1 1  EmI,  6o.        y  Hart  ▼.  Battctt,  T.  Jonet,  is6. 
z  Flower  v.  Aicbun,  9  Taunt.  314. 


against  the  owner  of  the  land  over  whichithe  way  leads  for  ob* 
stroctioff  it,  without  proving  special  damage,  aUhoogb  it  appear 
that  such  way  has  been  us^  by  the  public  for  twelve  years  and 
upwards*    Allen  v.  Ormoud,  8  East,  4. 

(6)  See  ao  useful  note  on  this  subject  by  Daniford.    Willes,  74* 


1008  NUSANCE. 

of  more  value  than  the  loss  of  a  borae,  which  bad  beea 
boldei\  to  be  aufficienl  damage  to  maintain  such  action. 

This  case  was  recognised  in  Chichester  v.  Lethbridge, 
Witles,  73.  where  the  declaration  was  similar  to  the  forego- 
ing, with  this  addition  only,  that  defendant  opposed  the 
plaintiif  in  attempting  to  remove  the  nusance. 

Where  there  is  direct  special  damage,  an  action  on  th6 
case  lies  for  not  repairing*,  as  well  as  for  a  nusance  in  a 
highway,  if  an  individual  is  liable  to  repair;  but  otherwise, 
where  the  county  or  parish  is  to  repair  the  highway*. 

If  the  proprietor  of  tithes  permit  them  to  continue  upon 
the  soil^,  the  land^owner  may  maintain  an  action,  and  reco« 
ver  damages  against  the  tithe-owner,  for  having  suffered 
the  tithe  to  remain  on  the  land  more  than  a  reasonable  time 
after  it  was  set  out,  to  the  detriment  of  the  herbage  (?)• 

But  this  action  cannot  be  maintained,  if  the  tithe  baa  not 
been  duly  set  out;  e^  g.  if  the  tithe  of  wheat  has  been  set 
out  in  shocks  or  riders  as  they  are  termed  in  the  north  of 
England,  instead  of  being  set  out  in  the  sheafs  as  the  com- 
mon law  requires;  or  if  the  tithe  of  hay  has  been  set  out  in 
•the  swath,  instead  of  being  set  out  in  the  cock';  or  if  it 
be  set  out  in  grass  cocks  without  having  been  tedded. 

In  an  action  against  the  defendant  for  neglecting  to  take 
away  the  tithes  of  hay^from  the  plaintiff's  ground  after  the 
same  had  been  duly  set  out,  and  notice  given  to  defendant, 
by  the  plaintiff^  it  appeared  in  evidence,  that  the  tithes 
were  set  out  from  the  swath  into  grass  cocks  without  any 
tedding  or  making  of  the  same  ;  whereupon  Heath  J.  non- 
suited the  plaintiff,  on  the  ground  that  the  plaintiff  ought 
first  to  have  tedded  the  grass.  On  motion  to  set  aside  the 
nonsuit,  the  court  of  B.  R.  were  of  opinion,  that  Heath  J. 
bad  correctly  laid  down  at  the  trial  the  c6mmon  law  prin- 
ciple as  applied  to  this  case ;  Ld.  Ellenborough,  C.  J.  ob* 
serving,  *'  the  rule  is  for  the  rector  to  take  his  lOtb  part  in 
§ 

z  1  Iiiit.  56.  a.  n.  (3-)    Harg;r8Te^8  ed.  c  ShaUcrou  y.  Jowle,  13  East,  961. 

a  RusaeU  v.  Men  of  Devon,  9  T.  R.  d  Mayes  ▼.  Willet,  3  £sp.  N.  P.  C.  si. 

67 1 .  e  NewDum  t.  Morgan,  10  East,  5. 
b  Admitted,  8  T.  R.  79. 


(7)  The  land-owner  may  also  distrain  the  tithes  damage  fessant. 
Adm.  per  Ld.  Kenyon,  C.  J.  8  T.  R.  ^6. ;  but  he  cannot  justify 
turning  in  his  cattle  on  the  land,  and  thereby  consuming  the  tithe. 
Williams  ▼•  Ladaer,  8  T.  R.  72. 
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thlit  iint  e&ammeiA  itage  of  the  proceM,  udien  the  subject 
nrniter  omy  be*  aqunlly*  divided,  and  that  is  wten  it 'is 
pui  lAto  glass  codcB  in  ihe  common  process  of  hay-^making : 
and  it  is  agreed  on  ail  feandB,  that  tbe  uailal  coi/rse  ie  for  the 
gran  to  be  tedded  after  U  is  cut,  before  it  i«.«mde  in  to- grass 
Gocks,  This  may  possibly  not  be  neoessary  under  extra- 
ore^  inary  circumstances  of  weather;  but  where  that  is  so, 
it  ought  to  be  shewn.  Le  Blanc  J.  added,  that  the  sutyect 
matter  was  not  in  a  proper  state  to  be  tithed,  until  it  came 
into  grass  cocks,  isk  the  ordinary  course  of.  the  process  of 
making  it  into  hay ;  that  is,  by  first  turning  over  the  swath, 
after  it  has  been  cut,  that  the  under  side  may  be  exposed  ti;> 
the  action  of  the  sun  and  air,  which  he  took  to  be  tedding 
it;  and  in  that  state  only  ^he  did  not  speak  of  extraordinary 
cases)  caai  it  properiy  be  put  into  grass  cocks.  The  same 
rule  of  law  had  been  recognised  in  Blaney  v.  Whitaker, 
B.  R.  M.  S3  Geo.  3.  That  was  an  action  on  the  case  against 
the  parson  for  .not  taking  away  the. tithe  of  turnips  after 
they  had  been  set  out.  The  turnips  had  been  drawn  to  feed 
cattle,  and  every  tenth  turnip  was  thrown  aside  as  drawn 
on  a  ridge  opposite  for  the  parson.  The  question  was, 
whether,  the  tithe  were  properly  set  out  ?>  the  parson  con-* 
tending,  that  the  turnips  ought  to  be  set  out  in  heaps,  or  at 
least  gathered  into  heaps  for  him.  Mr.  Justice  Ashhurst 
said,  that  in  hay  ai)d  corn,  the  farmer  must  put  it  into  cocks 
and  efheaves  for  his  own  benefit,  and  therefore  he  shall  do 
the  same  for  tlie  parson :  but  that  a  man  was  not  obliged 
to  be^ow  more  labour  than  the  nature  of  tbe  thing  required 
for  the  benefit  of  the  parsoti :  and  that  this  agreed  with  the 
cases.  Mr.  Justice  Butler  said,  that  he  entirely  ag;reed  with 
his  brother  Ashhurst,  That  if  the  farmer  put  them  into 
heaps  for  himself,  he  should  do  so  for  the  parson ;  but  if  he 
did  not  do  so  tor  himself,  he  need  not  (Jo  so  for  tbef  parson. 
That.the  rule  of  law  was,  that  things  should  be  tithed  as 
soon  as  they  were  in  a  proper  state  to  be  tttbed ;  the  same 
was  the  case  with  hay  and  corn. 

In  a  suh8(^quent  cnse  of  Halliwell,  Clk.  v.  Trappes,  C.  B. 
Trin.  49  G.  3.  ^  Taunt,  a5.  fronv  York  assi^^,  it  appealed, 
that  aa  t^  same  day  on  whic^h  the  grass  wos  cut,*  the  owner 
tedded  it  abroad,  and  on  collecting  it  together  again  into 
what  were  in  that  country  called  lap«cocks  or  foot-cocks,  he 
set  out  every  tenth  cock.  It  was  admitted,  that  the  grass  in 
that  state  was  not  fit  to  put  into  a  stack,  ift  was  neither  bay 
norgraes;  and  when  the  iand-owner's  hajf  was  again  spread 
out,  there  was  not  room  for  the  tithe  owner  to  spread  oat 
his  tithe  to  dry  without  treading  on  the  hay  of  the  land-' 
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owner :  as  much  space,  howerer,  was  left  for  spreading  oot 
tbe  titbe  as  the  ground  that  the  tithe  had  grown  upon. 
It  was  holden  by  Lawrence,  J.  at  the  assises,  and  after* 
wards  by  the  court,  that  tbe  tithe  was  duly  set  out  It 
was  adjudged  also  in  the  same  case  that  the  common  law 
mode  of  setting  out  the  tithe  of  corn  is  in  the  sheaf  and 
not  in  the  shocks 

There  is  another  general  rule  on  this  subject  which  ought 
to  be  mentioned,  viz.  that  the  tithe  ought  to  be  so  set  out, 
and  the  nine  parts  left  so  long  that  the  parson  may  hare  an 
opportunity  of  judging  by  the  view,  whether  the  tithe  is 
fairly  set  out  or  not<  (8).  Corn  must  be  tithed  in  the  first 
convenient  state  in  which  the  tithe  can  be  collected  after 
tbe  corn  is  cut,  which  is  in  sheaves;  and  if  the  farmer  adopt 
any  mode  of  tithing,  which  excludes  or  abridges  the  due 
means  of  the  parson's  comparing  the  tenth  sheaf  with  the 
other  nine,  it  is  bad. 


IL  By  whom  and  against  whom  an  Action  for  a 

Nusance  may  be  maintained. 

If  the  nusance  be  to  the  damage  of  the  reversionary  as 
well  as  the  possessory  interest,  an  action  may  be  brought  as 
well  by  the  reversioner^  as  by  the  tenant  in  possession,  and 
each  will  be  entitled  to  recover  damages  commensurate  with 
the  injuries,  which  their  respective  interests  may  have 
sustained. 

If  the  house,  &c.  affected  by  the  nusance  be  aliened,  tbe 
alienee,  after  request  fkade  to  remove  or  abate  the  nusance, 
may  maintain  an  action  for  the  nusance^ 

Tenants  in  common  may  join  in  an  action  to  recover  da- 

f  Shallcroflt  T.  Jowle,  B.  R.  H.  51  G.  z-  h  Bedingfield  ▼.  Ooalow,  3  Lev.  S09. 

•  13  E«f t,  s6l .  S.  P.  Leader  ▼.  Moxon,  8  WUt.  461.  9  Bk 

%  Adaitted  per  Car.  in  HaUiweH  ▼.  R.  994.  S.  C. 

Trappes,  ft  T»aiit.  69.  i  Peiirttddock*8  Case,  5  Rep.  loi.  •» 


(S)  The  same  point  was  adverted  to  in  Shallcross  v.  Jowie,  where 
it  seemed  to  be  the  opinion  of  the  court,  that  after  the  landHmaer 
had  set  apart  the  tenth  sheaf,  he  ou^hx  to  allow  the  remaining  nine 
sheaves  to  remain  on  the  ground  a  convenient  time  before  he  put 
them  up  into  shocks,  in  order  that  the  tithe-owner  might  have  so 
opportunity  of  judging  whether  bis  tithe  had  been  fairly  set  out* 


NU8ANCE.  1011 

4 

maget  for  »  nusancet  wbicb  concerns  the  teneme&tii  Which 
they  bold  in  common. 

The  action  may  be  maintained  against  the  person  who 
erects  the  nusance,  or  bis  alienee'^,  who  permits  the  nusance 
to  be  continued.  If  the  party,  against  whom  a  verdict  in 
an  action  of  this  kind  has  been  recovered,  does  not  abate 
the  nusance,  another  action  may  be  brought  for  continuing 
the  nusance,  in  which  the  jury  will  be  directed  to  give 
large  damages.  N.  It  is  usual,  in  the  first  action,  to  give 
nominal  damages  only,  which,  however,  entitle  the  plaintiff 
to, full  costs. 

Tenant  for  years  erected  a  nusance^  and  afterwards  made 
an  under-lease  to  I.  S.  The  question  was,  whether,  after 
a  recovery  against  the  first  tenant  for  years  for  the  erec- 
tion, an  action  wbuld  lie  against  him  for  the  continuance, 
after  he  had  made  an  under-lease  ?  Et  per  cur.  it  lies ;  for  be 
transferred  it  with  the  original  wrong,  and  his  demise  af-, 
firms  the  continuance  of  it:  he  hath  also  rent  as  a  consi- 
deration for  the  continuance,  and  therefore  ought  to  answer 
the  damage  it  occasions.  Vide  Wm.  Jones,  27^  Receipt 
of  rent  is  upholding.  Cro.  Jac.  373.  555.  The  action  lies 
against  either  at  the  plaintiff's  election. 


III.  Evidence,  Sfc. 

The  plaintiff  must  be  prepared  to  prove  his  possession  6f 
the  land,  house,  &c.  affected  by  the  nusance,  and  the  con- 
tinuance or  erection  of  the  nusance  by  the  defendant,  as 
the  circumstances  of  the  case  may  require,  and  also  the  in- 
jury thereby  sustained. 

Where  the. plaintiff  complains  of  an  injury  to  an  ease- 
ment", it  will  be  incumbent  on  him  (unless  he  can  shew  an 
express  grant)  to  carry  his  evidence  of  the  condition  of  the 
land,  &c.  and  the  enjoyment  of  the  right,  as  far  back  as  pos- 
sible, in  order  to  raise  a  presumption  of  right  by  grant  or 
prescription. ' 

.This  action  being  local  in  its  nature,  the  nusance  must 
be  proved  to  have  been  committed  in  the  county  where  the 
venue  is  laid^  But  it  is  not  necessary  that  the  gravamen 
should  be  describecl  with  any  local  certainty^    It  is  suffi- 

k  5  Rep.  100.  b.  o  Mersey  and    Irwell   NsTigation  ▼. 

1   Rosewell  v.  P|4or,  Salk.  46o.  Doaf^lu,  9  East,  497.    See  also  Jef- 

m  Peake^s  Evid.  994-  feriei.v.  Dnucombe,  11  East,  296. 
n  Warrel  r.  Webb,  1  Ta«]it.  R.  979- 
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<€ietti  if  the  declftr&tioD  point  out  the  giwamn  with 
tainty  enough  to  enable  the  defendant  to  have  notice  of  ic 

The  general  issue  to  an  action  for  anusamoe  ie«  not  guilty^ 
un4er  which  every  thing  that  abews  that  the  defendafvt  dM 
what  be  lawfoliy  mfght  do,  may  be  given  in  evidence  (9]' 

Hence  the  defendant  may  prove  that  the  plaintiff  gave 
faim  leave  to  do  the  act  which  occasioned  the  nusance^,  and 
that  it  was  done  under  that  permission;  for  a  licence  exe- 
cuted i»  not  countermandable. 


p  Winter  ▼.  Brockwell,  8  East,  308. 


(9)  **  Evidence  npoa  the  general  issue  hus  of  late  been  allowed 
in  ma&y  cases,  winch  in  former  times  would  not  have  been  ad- 
mitted." Per  King,  C«  J.  Abod.  C.  B.  £•  4  Geo.  1.  Comyns* 
R.  274. 
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PARTNERS. 

1.  fVhat  is  necessary  to  constitute  a  Partnership. 
I].  How  far  the  Acts  of  one  Partner  are  binding  on 
his  Co-partners. 

III.  Of  Actions  hy  and  against  Partners. 

IV.  Evidence. 


I.  What  1$  necessary  to  constitute  a  Partnership. 

Isr  order  to  constitute  a  complete  partnership,  as  well  be- 
tween the  parties  as  in  respect  to  strangers  who  may  deal 
with  them,  a  communion  or  participation  of  profits  and  loss 
is  essential.  The  shares  of  the  parties  must  be  Joint,  thoutrh 
it  is  not  necessary  that  they  should  be  equal.  If  the  par- 
ties be  jointly  concerned  in  the  purchase,  they  must  also  be 
jointly  concerned  in  the  future  sale,  otherwise  they  are  not 
partners. 

A.  for  himself  and  his  two  partners*  (who  were  general 
merchants),  B.  for  himself  and  partner  (who  were  oil  mer- 
chants), C.  for  himself  and  son  (who  were  also  oil  mer- 
chants), agreed  to  purchase  jointly  as  much  oil  as  they 
could  procure,  on  a  prospect  that  the  price  of  that  commo- 
dity would  rise.  A.  was  to  be  the  ostensible  buyer,  and 
the  others  were  to  share  in  his  purchase,  at  the  same  price 
which  he  might  give.  A.  and  Co.  were  to  have  a  half,  B.  and 
Co.  a  quarter,  and  C.  and  Co.  the  remaining  quarter.  In  pur- 
suance of  this  agreement  A.  and  Co.  ordered  a  broker  to  buy 
quantities  of  oil.  The  broker  accordingly  bought  several 
ship  loads,  and  among  the  rest  a  ship  load  from  the  plaintiffs. 
To  some  of  the  vendors,  (plaintiills  in  this  action,)  B.  and  Co. 
and  C.  and  Co.,  during  the  treaty,  declared  it  to  be  a  com- 

a  Co9pe  ao4  others  v-  Eyre  and  others,  i  H.  BI.  37. 
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mon  concern  between  them  and  A.and  Co. ;  but,  with  respect 
to  the  plaintiffs,  the  purchase  was' made  in  the  name  of  A. 
and  Co.  only,  without  any  notice  that  the  other  defendants 
had  any  concern  in  it.  The  majority  of  the  court,  viz. 
Heath  j.,  Gould  J.,  and  Lord  Loughborough  C.  J.  were  of 
opinion  that  B.  and  Co.  and  C.  and  Co.  were  not  to  be  cou* 
sidered  as  partners  with  A.  and  Co.,  on  the  ground  that 
there  was  no  communion  of  profit  and  loss.  £ach  party 
was  to  have  a  distinct  share  of  the  whole  ;  the  one  to  have 
no  interference  with  the  share  of  the  other,  but  each  to  ma* 
nage  his  share  as  he  judged  best.  The  profit  or  loss  of  the 
one  might  be  more  or  less  than  that  of  the  other.  This  was 
a  sub-contract,  by  which  was  to  be  understood  a  contract 
subordinate  to  another  contract,  made  or  intended  to  be 
made,  between  the  contracting  parties  on  one  part,  or  some 
of  them,  and  a  stranger.  A.  and  Co.  were  the  only  pur- 
chasers known  to  the  plaintiffs ;  entire  credit  was  given  to 
them  ailone.  The  contracts  made  with  the  other  merchants 
were  not  admissible  evidence  in  this  cause,  except  to  prove 
a  fraud,  if  the  facts  had  gone  that  length ;  namely,  that  the 
bouse  of  A.  and  Co.,  as  a  failing  house,  was  to  stand  forward 
in  order  to  protect  the  other  defendants,  who,  by  such 
means,  might  have  the*benefitof  the  speculation,  if  it  proved 
fortunate,  without  sustaining  any  loss  in  the  event  of  its 
failing.  No  such  evidence  had  been  adduced;  on  the  con* 
trary,  it  appeared,  that  the  objection .  made  by  the  other 
vendors  to  the  firm  of  A.  and  Co.  was,  "  thai  they  were  kh- 
known  and  new  in  the  trade.'*  Wilson  J.  differed  in  opinion 
from  the  rest  of  the  court,  observing,  that  although  the  con- 
tract was  actually  made  between  the  plaintiffs  and  A.  and 
Co.,  yet  if  the  other  defendants  were  jointly  concerned  in  it, 
they  ought  to  be  responsible,  as  much  as  if  they  had  person- 
ally contracted ;  that  they  were  so  concerned,  sufficiently 
appeared  from  the  contracts  with  the  other  merchants,  and 
their  own  declarations ;  these  be  thought  were  proper  to  be 
given  in  evidence,  being  against  themselves. 

A  father  established  in  business^,  on  his  sou's  coming  of 
age,  told  him,  he  should  have  a  share  in  it,  and  held  him  out 
to  the  world  as  his  partner :  the  son  acted  as  such  for  seve- 
ral years,  but  the  particular  share  which  the  son  was  to 
-have  was  not  settled;  it  was  holden,  that  as  there  was  m 
partnership  as  between  the  parties  and  the  rest  of  the  world, 
the  presumption  of  law  was,  that  they  were  partners  titter 
se.  That  this  presumption  not  having  been  repelled,  the 
son,  though  not  entitled  to  a^^oiety,  was  entitled  to  a  share 

b  Pctcock  V.  Peacock,  «  Caap.  N.  P.  C.  45. 
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of  profits;  but  it  was  left  to  the  jury  to  consider  what  was 
a  hit  and  just  proportion  for  the  father  jto  give,  and  the  soa 
to  expect:  the  jury  found  that  the  son  was  entitled  to  a 
f6urth  part  of  the  profits. 

.  In  respect  of  creditors,  he^who  takes  a  moiety  of  ait  the 
profits  indefinitely,  shall  by  operation  of  law,  be  naade  liable 
to  losses,  if  losses  arise ;  upon  the  principle,  that  by  taking 
a  part  of  the  profits,  he  takes  (rom  the  creditors  a  part  of 
that  fund  which  is  the  proper  security  to  tlieoi  for  the  pay* 
uient  of  their  debts. 

A.  and  B.  ship-agents  at  different  ports^,  entered  into  an 
agreennent  to  share,  in  certain  proportions,  the  profits  of 
their  respective  commissions,  and  the  discount  on  trades* 
men*s  bills  employed  by  theVri  in  repairing  the  ships  con* 
signed  to  them,  &c.  It  was,  however,  expressly  stipulated, 
between  A.  and  B.,  that  they  were  not  to  be  answerable  for 
each  other's  losses.  It  was  holden,  that  although,  with  re- 
spect to  each  other,  these  persons  were  not  to  bei  considered 
as  partners  under  this  agreement,  yet  they  had  made  them- 
selves such  with  regard  to  all  persons  with  whom  either 
contracted  as  a  ship  agent. 

The  distinction  taken  in  the  preceding  case  as  to  an  agree- 
ment not  constituting  a  partnership  as  between  the  parties 
themselves,  though  it  may  have  that  effect,  quoad  third  par- 
ties, was  recognised  in  the  following  case :  A.  having  nei- 
ther money  nor  credit*,  offered  to  B.  that  if  he  would  order 
with  him  certain  goods  to  be  shipped  upon  an  adventure,  if 
any  profit  should  arise  from  them,  B.  should  have  half  for  his 
trouble;  B.  having  lent  his  credit  on  this  contract,  and  or- 
dered the  goods  on  their  joint  account,  which  were  furnish- 
ed accordingly,  and  afterwards  paid  for  by  B.  alone;  it  was 
holden,  that  B.  was  entitled  to  recover  back  such  payment 
in  assumpsit  against  A.,  who  had  not  accounted  to  him  for 
the  profits;  such  contract  not  constituting  a  partnership  as 
between  themselves,  but  only  an  agreement  for  a  compensa- 
tion for  trouble  and  credit,  though  B.  were  liable  as  a  part- 
ner to  third  persons  creditors. 

-  A.  B.  and  C.  the  proprietors  of  a  stage-coach  dividing  the 
general  profits  of  the  concern*,  agreed  that  they  should  each 
work  the  coach  a  stage  with  horses,  their  separate  property, 
find  maintained  respectively  at  their  separate  expense;  it 
was  holden,  that  B.  and  C.  were  not  jointly  liable  as  co-part- 
ners with  A.  for  the  price  of  hay  furnished  at  A.'s  request 
fdr  the  use  of  the  horses  which  were  his  separate  property, 

WaughT.  Cftirer,  sH.Bl.  235.  e  Barton  ▼.   HaniOD    and  others,    s 

HesketU  ▼.  Blanchard^  4  East,  U4.  Taunt.  49. 

VOJL.  II.  C  C 
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but  were  kept  by  bim  for  the  purpoie  of  working  theootcli 
the  stage  allotted  to  him  under  the  agreement*  N.  It  did 
not  appear  in  what  manner,  upon  an  adjustment  of  the  ac- 
counts, the  hay  furnished  to  the  diflTerent  horses  was  paid 
for?  4vhether  as  part  of  the  general  outgoings,  or  separately 
by  each  party. 

A .  was  employed  by  BJ  to  sell  goods,  and  was  to  rec^Te  for 
bis  trouble  whatever  money  he  could  procure  for  them  beyond 
a  stated  sum ;  this  was  hoiden  not  to  constitute  a  partnership 
betwieen  A.  and  B.  as  to  these  goods.    So  where  A.  having 

fmrcbased  two  bullocks',  put  them  to  depasture  upon  the 
ands  of  B.,  under  an  agreement  that,  after  they  had  been 
fiitted,  the .  profit  to  be  made  upon  the  resale,  above  a  cer- 
tain sum  (at  which  A.  then  valued  the  bullocks),  should  be 
equally  divided  between  A.  and  B.  It  was  bolden  that  A. 
and  B.  were  merely  partners  in  the  profits,  and  that  this  was 
a  mode  of  paying  B.  for.  the  pasture ;  consequently  A.  might 
maintain  an,  action  in  his  own  name,  without  joining  B.,  to 
recover  the  price  of  the  bullocks  from  a  person  to  whom  he 
had  sold  tbem.  So  where  there  was  an  agreement  between 
A.,  tiie  sole  owner  of  a  lighter,  and  B.  a  lighterman^,  that  B. 
in  consideration  of  working  the  lighter  should  have  half  her 
gross  earnings.  Lord  Ellenoorough  was  of  opinion,  .that  ai 
this  was  only  a  mode  of  paying  B.  wages  for  his  labour, 
and  differed  from  a  participation  of  profits  and  loss,  it  did 
not  constitute  a  partnership* 


«e 


II.  How  far  the  Acts  of  one  Partner  are  binding  an  his 

Co'partners. 

A  GENERAL  partnership  agreement^  though  under  seal, 
does  not  authorise  the  partners  to  execute  deeds  for  each 
other,  unless  a  particular  power  ^  given  for  that  purpose. 
But  although  one  partner  cannot  bina  the  other  partners  by 
deed,  without  an  authority  by  deed,  yet  in  mercantile  trans* 
actions,  in  drawing  and  accepting  bills  of  exchange,  it  never 
was  doubted,  but  that  one  partner  might  bind  the  rest^  even 
without  their  knowledge  or  assent.     A  new  partner,  how^ 

f  Beiiiainin  r.  Portent,  9  H.  Bl.  590.  i   Harrison  r.  Jackion  and  cii|1mk%  7 

g  W^ih  V.  SmaU,    Deyon  Sprio|  Ass.  T.R.207. 

J8U8,  coram  Thomson  B.  l  Camp,  k  See  ante  tit.  Bills  of  Excli, 

N.  P.  C.  331. 

b  Dry  ▼.  Botwcn,  1  Canp.  N.  P.  C. 

329. 
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ever^  cannot  be  bound  in  this  manner  for  an  old  debt  in- 
curred by  the  other  partners,  before  the  new  partner  was 
taken  into  the  firm :  this  was  established  in  the  case  of  She- 
riff v.  Wiiks,  I  East,  48.  There  the  plaintiffs  had  sold  a 
quantity  of  porter  to  A.  and  B.,  who  were  then  partners^ 
which  porter  was  entered  in  the  plaintiffs'  books  in  the 
names  of  A.  and  B.;  and  the  same  was  afterwards  shipped 
for  the  West  Indies,  and  the  defendant  B.  paiid  the  shipping 
charges;  Six  months  afterwards  C.  became  a  partner  with 
A.  and  B.,  and  continued  so  for  a  few  months,  when  their 
partnership  was  dissolved.  The  defendant  B.,  previous  to 
the  dissolution  of  the  partnership,  sent  to  the  plaintiffs  a 
memorandum  or  calculation,  in  his  own  hand-writing,  of 
certain  deductions  claimed  by  him  in  respect  of  the  porter. 
The  plaintiffs  drew  a  bill  upon  the  defendants  for  the  balance* 
This  bill  was  accepted  by  A.  in  the  partnership  firm  of  all 
the  defendants,  by  his  subscribing  thereon,  "  Accepted,  A. 
and  Co."  An  action  having  been  brought  by  the  plaintiffs 
against  A.  B.  and  C.  upon  the  acceptance;  and  A.  and  C. 
having  been  outlawed,  B.  pleaded  the  general  issue :  it  was 
holden,  that  the  plaintiffs  could  not  recover,  Le  Blanc  J. 
observing,  "  that  this  case  must  be  determined  in  the  same 
manner  as  if  C.  had  pleaded  to  the  action.  It  seemed  ad« 
flitted,  that  if  one  of  several  partners  pledge  the  partner- 
ship fund  for  his  individual  debt,  that  would  not  bind  the 
rest.  And  he  saw  no  difference  between  the  case  of  one,  and 
the  case  of  two,  of  several  partners  pledging  the  joint  fund 
for  their  individual  debts,  which  was  tne  case  before  the 
court*'  The  point  above  alluded  to  by  Le  Blanc  J.,  viz.  that 
one  partner  cannot  pledge  the  security  of  another  for  his 
own  private  debt,  appears  to  have  been  expressly  decided 
in  two  cases  referred  to  by  Mr.  East,  in  a  note  to  the  fore- 
going decision,  viz.  in  Gregson  and  others  v.  Hutton  and 
another,  B.  R.  £.  92  Greo.  3.  and  in  Marsh  v.  Vansommer 
and"  another,  London  sittings  after  Mich.  T.  1786,  cor.  Bui- 
ler  J.    See  also  Swan  v.  Steele,  ante  p.  S74. 

Where  one  of  several  partners'  commits  an  act  of  bank- 
ruptcy, which  is  afterwards  followed  up  by  a  commission 
and  assignment,  he  has  no  longer  any  property  in  the  part- 
nership effects;  but  the  property  ts,  from  the  time  of  such 
act  of  bankruptcy,  in  his  assignees  by  relation,  and  in  the 
solvent  partners. 

It  may  be  observed,  .  that  the  general  authority  of 
one  partner  to  draw  bills  or  promissory  notes  to  charge 

1  Bayky  S.  lu  Eatt,  486. 

CO  S  ♦ 


1018  PARTNERS. 

another  is  only  an  implied  authority":  and  consequently 
that  implication  may  be  rebutted;  for  it  is  not  essential  to 
a  partnership,  that  one  partner  should  have  power  to  draw 
bills  and  notes  in  the  partnership  firm  to  charge  the  others; 
they  may  stipulate  between  themselves  that  it  shall  not  be 
done;  and  if  a  third  person,  having  notice  of  this,  will 
take  such  a  security  from  one  of  the  partners*  he  shall  not 
sue  the  others  upon  it,  in  breach  of  such  stipulation,  nor  in 
defiance  of  a  notice  previously  given  to  him  by  one  of 
them,  that  he  will  not  be  liable  for  any  bill  or  note  signed 
by  the  others. 

If  one  of  two  partners  commit  a  secret  act  of  bankruptcy", 
the  other  partner  may,  for  a  valuable  consideration,  and 
•without  fraud,  dispose  of  the  partnership  effects;  and 
though  he  himself  afterwards  become  bankrupt,  the  as- 
signees, under  a  joint  commission,  cannot  maintain  trover 
against  the  bona  Jide  vendee  of  such  partnership  effects. 
One  of  three  partners'*  gave  directions  for  bringing  an  action 
in  the  name  of  all,  in  which  a  bail  bond  was  given  to  the 
sheriff:  the  other  two  partners  came  into  court,  and  agreed 
that  common  bail  should  be  accepted  in  the  action,  and 
that  the  proceedings  should  be  staid  for  six  weeks.  On 
motion  to 'discharge  the  agreement,  made  by  the  two  part- 
ners, the  court  said,  that  one  of  the  plaintiffs  might  entirely 
di??charge  the  action  by  a  release,  it  being  in  the  personalty ; 
and  a  majority  at  least  Of  them  might  accept  terms  and  agree 
to  suspend  the  proceedings.  And  Probyn  J.  said,  he  saw 
no  reason  why  even  one  of  the  partners  should  not  bind 
the  rest  by  any  agreement  concerrting  the  cause,  because 
if  he  should  do  anything  against  the  articles  of  partnership, 
he  must  be  answerable  for  it  in  a  proper  manner.  So 
nothing  was  taken  by  the  motion.  Where  one  of  two  part- 
ncrsP,  with  the  intention  of  cheating  the  other,  goes  to  a 
shop  and  purchases  articles  such  as  might  be  used  in  the 
partnership  business,  which  he  instantly  converts  to  his 
own  separate  use,  if  there  was  no  collusion  between  him 
and  the  seller,  this  is  to  be  considered  as  a  partnership 
transaction,  and  the  innocent  partner  is  liable  for  the  price 
of  the  goods,  without  proof  of  any  previous  dealings  betweei>- 
the  parties.  ^ 

■>  fxallway  v.  Mathew  and  another,  lo     o  Hardwood  ▼.  Kdwarda,  B.  R.  T.T« 

Ka#t,  2G4.  l3Geo.  2.  MSS. 

M  Ioj:  ▼.  H Anbury,  Cowp.  449.  p  Bond  v.  Gibson    and    another,    1 

Camp.  N.  P.  C.  185. 
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III.  Of  Actions  by  and  against  Partners. 

If  three  partners  (two  of  whom  reside  abroad'' and  one  in 
England)  be  sued  for  a  partnership  debt,  and  the  partner 
resident  in  England  appear  to  the  action,  but  refuse  to  ap- 
pear  for  the  partners  resident,  abroad,  the  sheriff,  under  a 
distringas  againttt  the  two  partners,  may  take  partnership 
effects,  though  paid  for  by  the  partner  resident  in  England 
alone,  to  whom  the  partnership  was  legally  indebted ;  and 
the  court  will  not  relieve  him  against  such  distress. 

In  an  action  by  partners  for  the  non-performance  of  a  con- 
tract entered  into  with  the  partnership,  it  is  essentially  ne- 
cessary that  the  action  should  be  brought  in  th^  joint  names 
of  all  the  persons  of  whom  the  partnership  consisted  at  the  ' 
time  the  contract  was  made  (1),  otherwise  the  parties  suing 
will  be  liable  to  be  non-suited  for  the  omission  of  their  co- 
partners (2).    The  same  rule  formerly  held  with  respect  to 

q  Morley  v.  Strombom  &  al.,  3  Boi.  &  Pul.  a54. 


(1)  Subsequently  admitted   partners,' though  under  an  agree- 
ment to  share  in  profit  and  loss,  from  a  time  antecedent  to  the  con-' 
tract,  ought  not  to  be  joined.    WiUford  v.  Wood,  1  Esp.  N.  P. 
C.  180.  Ld.  Kenyon  C.J. 

(^  In  one  case,  where  an  action  was  brought  in  the  names  of 
two  persons,  with  whom  the  defendautit  had  dealt  as  partners,  and 
it  appeared  that  at  the  time  of  the  contract  there  was  in  fact  ano- 
ther partner,  who  had,  however,  withdrawn  his  name  from  the 
firm,  but  still  continued  to  receive  part  of  the. profits  ;  although  it 
was  objected  that  the  dormant  partner  ought  to  have  been  joined, 
Ld.  Kenyon  C.  J.  is  reported  to  have  refused  to  nonsuit  the  plain- 
tiffs.    Leveck  v.  Pollard  and  another,  2  Esp.  N.  P.  C  468. 

So  where  in  an  action*  brought  by  A.  for  goods  sold  and  deli- 
vered, it  appeared  that  B.,  who  proved  the  delivery  and  value  of 
the  goods,  was  the  principal  manager  of  A.*s  trade:  and  that  he 
received  for  his  services  a  certain  salary,  and  besides  that,  a  cer- 
tain proportion  percent,  on  the  profits  of  the  plaintitr's  whole 
trade,  and  inclusively  on  the  profits  of  the  demand  in  question ; 
it  was  holdeh,  that  A.  might  sue  alone,  and  that  it  was  not  neces- 
sary that  li.  should  be  joined  with  the  plaintiff*.  So  where  an  ac- 
tion was  brought  by  Mawmanf,  a  bookseller,  against  the  priutc-r, , 
for  not  insuring  the  Travels  of  Anacharsis;  and  it  appeared  that 
several   other  booksellers,  and  amouiist  them  Evans,   a  witness, 

^  Lloyd  V.  Archbowle,  a  Taunt.  324. 
•    t  Mawman  v.  GiUet<»  cited  by  Sir  J.  Mansfield,  C.J.  S  Taunt.  325. 
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actiont  brought  against  partners,  and  plaintiffs  were  fre- 
quently non-suited  for  not  naming  all  tbe  partners  as  de- 
fendants. This  rule  was  considered  as  oppressive^  inas- 
flsuch  as  it  was  not  possible  for  the  plaintiffs  in  many  cases, 
without  the  assistance  of  a  bill  of  discovery,  to  ascertain 
the  names  of  all  the  persons  constituting  the  firm  with 
which  they  had  had  dealings.  On  this  ground  the  rule 
was  departed  from  in  the  time  of  Lord  Maiisheld,  and  it 
was  then  laid  down  that  defendants  should  be  permitted  to 
take  advantage  of  this  objection  by  a  plea  in  abatement 
only.  'The  rule  laid  down  by  Lord  Mansneld  has  been  acted 
upon  ever  since,  though  the  Court  of  Common  Pleas  have 
lately  manifested  a  strong  disposition  to  revert  back  to  the 
ancient  rule.  The  Jiabiiity  of  the  parties  depends  upon 
their  being  partners  at  the  time  when  the  contract  is  made', 
and  a  dormant  partner  cannot  set  up  the  plaintiff^s  ig- 
norance of  his  being  a  partner,  to  obviate  such  liability. 
But  in  a  case  where  there  was  a  stipulation  between  three 
persons  who  appeared  to  the  world  as  partners*,  that  one 

r  See  Ld.  Kaiy«u*t  opinioD  in  SaTiHe    •  Aldenon  t.  Pope,  i  Camp.  N.P.C. 
▼.  JtobertMB,  4  T.  E.  7S5.  404.  n. 


bad  a  share  in  the  work  ;  bat  inasmuch  as  Evans  had  never  oon* 
tracted  with  Gillett,  bat  Mawman  was  the  only  ostensible  man, 
tbe  court  held  that  he  was  the  on4  j  proper  plaintifiT,  and  with  good 
reason,  for  tbe  only  acting  partner  might  owe  much  money  to  the 
defendant,  which  the  defendant  might  set  off ;  bat  if  the  plaintiff 
and  the  dormant  partner  had  sued,  that  debt  of  the  acting  partner 
could  not  be  set  off.  **  There  is  a  material  distinction  between 
the  case  where  partners  are  defendants,  and  where  partners  are 
plaintiffs:  if  you  can  find  out  a  dormant  partner  defendant,  you 
may  make  him  pay,  because  he  has  had  the  benefit  of  your 
work ;  but  a  person  with  whom  you  have  no  privity  of  communi- 
cation in  your  contract,  shall  not  sue  you."  But  where  a  mer- 
ehant,  carrying  on  trade  on  his  own  separate  account,  introduced 
into  his  firm  the  name  of  a  clerk,  who  did  not  parteke  in  the 
profits  of  the  business,  but  continued  to  receive  a  fixed  salary. 
Lord  Elleoborough  held*,  that  in  an  action  on  a  bill  of  exchange, 
payable  to  the  order  of  this  firm,  the  clerk  ought  to  have  been 
joined  as  a  plaintiff,  for  he  was  to  be  considered  in  all  respects 
as  a  partner  as  between  himself  and  the  rest  of  the  world ;  that 
where  the  nameof  a  real  person  is  introduced  with  his  own  consent^ 
it  is  immaterial  what  agreement  there  may  be  between  him  and 
those  who  share  the  profit  and  loss — tbev  are  equally  responsible, 
and  the  contract  of  one  is  the  contract  of  all. 

•  GaMm  V.  Robaoo,  9  Camp.  N.P.C.  300. 
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of  them  should  not  participate  in  the  profit  and  loss,  and 
should  not  be  liable  as  a  partner,  it  was  holden,  that  he 
was  not  liable  as  such  to  persons  who  bad  notice  of  this 

stipulation. 

*  •, 


IV.  Evidence. 


Acts  subsequent  to  the  time  of  delivering  goods^  6n.  a 
contract,  may  be  admitted  as  evidence  to  shew  that  the 
goods  were  delivered  on  a  partnership  account,  if  it  Were 
doubtful  at  the  time  of  the  contract ;  but  if  it  clearlj  ap* 
pear  that  no  partnership  existed  at  the  time  of  the  contract, 
no  subsequent  act  by  any  person,  who  may  afterwards  be- 
x^ome  a  partner  (not  even  an  acknowledgment  that  he  is 
liable,  or  his  accepting  a  bill  of  exchange  drawn  on  them 
as  partners  for  the  very  goods),  will  make  him  liable  in  an 
action  for  goods  sold  and  delivered,  though  he  will  be  liable 
in  an  action  on  the  bill  of  exchange. 

It  is  incumbent  on  persons  dissolving  a  partnership",  to 
send  notice  of  such  dissolution  to  all  the  persons  with 
whom  they  have  had  dealings  in  partnership.  The  Gazette 
of  itself  is  not  sufficient  notice  of  such  dissolution.  It 
seems,  however,  that  in  respect  of  persons  who  had  not  any 
previous  dealings  with  the  partnership,  an  advertisement  in 
the  Gazette  would  be  sufficient  notice  of  the  dissolution,  so 
as  to  prevent  such  persons  from  recovering  against  the  par- 
ties who  constituted  the  firm  originally,  upon  a  security 
given  by  one  of  the  parties  in  the  name  of  the  firm,  aftet 
such  notice  of  dissolution\ 

Assumpsit  for  goods  sold  and  delivered^  The  plainlifTs 
witness  swore  that  the  defendant  and  I.  S.  were  partners  in 
trade,  and  that  these  goods  were  sold  to  them  in  partner-' 
ship.  The  defendant  called  L  S.  to  prdve  that  the  good$ 
were  sold  to  him,  and  that  the  defendant  had  no  concern^ 
in  the  purchase  of  them,  otherwise  than  as  his  servant. 
Ld.  Kenyon  C.  J.  •*  He  is  not  a  witness  to  prove  this,  for 
he  comes  to  defeat  the  action  of  the  plaintiff,  against  a  man 

t  SaTille  ▼.  Robertson,  4  T.  R.  790.  x  Godfrey  ▼.  Tumbull  and  another, 

a  Orabam  ▼.  Hope,  Pealte^s  N.  P.  C.  i  Bip.  N.  P.C.  371. 

154.    See  alio  Gorham  r.  TlKwip-  y  Goodaere  ▼.  breanke,  l^«aM*i  TT.P.C. 

•on,  Peake*t  N.  P.  C.  4:9.  174. 
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who  is  proved  to  .b&  his  partner;  and^  by  discharging  the 
present  defendant  he  benefits  himself,  as  he  will  be  liable 
to  pay  a  share  of  the  costs  to  be  recovered  by  the  plaintiff 
in  this  cause." 

In  an  action  against  one  partner*,  if  the  plaintiff  gives  in 
a  particular  of  his  demand,  and  the  defendant  pleads  part- 
nership in  abatement,  if  the  defendant  proves  any  of  the 
items  to  have  been  furnistied  on  the  partntrsiiip  account,  he 
will  be  entitled  to  a  verdict,  althooeh  the  plaintiff  should 
be  prepared  to  prove  that  some  of  the  items  v^ere  furnished 
on  the  credit  or  the  defendant  only. 

In  an  action  against  the  drawers  of  a  bill  of  exchange*, 
purporting  to  be  drawn  by  a  firm  upon  one  of  the  partners 
constituting  the  firm,  if  it  be  proved  that  the  bill  was  ac- 
cepted by  such  drawee,  this  will  be  sufficient  evidence  of 
the  bill  having  been  regularly  drawn;  and  further,  it  is  not 
necessary,  in  such  case,  to  prove  that  the  drawers  received 
express  notice  of  the  dishonour  of  the  bill,  because  this 
must  necessarily  have  been  known  to  one  of  them,  and  the 
knowledge  of  one  is  the  knowledge  of  all  (3). 

To  establish  a  partnership  between  two  defendants^  a 
verdict  on  an  issue  directed  out  of  a  court  of  equity,  to  try 
whether  the  defendants  were  partners,,  and  for  what  time, 
on  a  bill  filed  by  one  of  them  against  the  other,  is  admis- 
sible evidence  to  establish  a  partnership,  the  verdict  having 
found  them  to  be  so. 

A  person  who  suffers  his  name  to  be  used  in  a  firmS  al- 

-  though  he  thereby  makes  himself  a  partner  to  the  world, 

yet  if  in  fact  he  i$  not  so,  nor  has  any  share  in  the  profits, 

may  be  a  witness  in  an  action  brought  by  the  other  parties 

in  the  firm,  for  goods  sold  and  delivered. 

When  a  partnership  is  dissolved^,  it  is  not  dissolved  with 
regard  to  things  past,  but  only  with  regard  to  things  future. 

t  Colfoii  &a1.  T.Selby,  i  Esp.N.F.C.  c  Parsons  v.  Croslcy,  s  Esp.  N.P.C 
459.  1d9.  Ld.  Ellenborough  C.  J.. 

s  Porthousey.  Par1cer,iCanip.N.P.C.  d  Wood  y.  Braddick,  I  Taantoo^s  R. 
89.  104. 

b  Whately  ▼.  Menheim  &  aur.,  9  Esp. 
N.  P.  C.  608. 


(S)  ^See  Alderson  v.  Pope,  1  Camp.  N.  P^  C.  404.  n.  where  it 
was  h6lden  by  Ld.  £klenborough  C.  J.  that  notice  to  one  member 
of  a  firm,  was  notice  to  the  whole  partnership. 
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Hence  an  admission  made  by  one  of  two  partners  after  the 
dissolution  of  the  partnership  concerning  joint  contracts, 
that  took  place  during  the  partnership,  is  competent  evi- 
dence to  charge  the  other  partner. 

If  one  of  several  partners  promise  individually  to  pay  a 
debt,  without  making  any  mention  of  his  partners,  such  pro- 
mise is  conclusive  evidence  that  the  debt  was  due  from  him 
individually,  and  not  from  the  partnership,  and  he  will  not 
be- permitted  to  shew  that  it  was  due  jointly  from  himself 
and  his  partners^  ^    - 

e  Mnrray  w.  SomeiriUe,  9  Camp.  N.P.  C.  gQo* 
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■aaaag 

I.  Of  the  Origin  and  Nature  of  Quo  Warranto  Inform 
mationsj  and  Statutes  relating  thereto,  viz.  Stat. 
4  and  iW.ifM.  c.  18.  and  9  Ann.  c.  QO^^Pro- 
ceedings  against  the  City  of  London  in  the  Time 
of  Charles  the  2nd. 

7hE  ancient  writ  of  quo  warranto  (1),  whence  the  infer* 

(1)  See  the  form  in  Rastal's  Entr.  640.  b.  ed.  167O,  where  the 
writ  appears  to  have  been  prosecated  by  the  king's  attorney-gene- 
ral before  the  justices  in  Eyre»  who  vere  empowered  by  slat  18. 
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^ 

matiou  of  the  present  dty  derives  its  origin,  was  in  the  na* 
ture  of  a  writ  of  right  ibr  the  king,  against  persons  who 
claimed  or  usurped  any  ofBce,  franchise,  liberty,  or  privi- 
lege belonging  to  the  crown,  to  inquire  by  what  authority 
they  maintained  their  claim,  in  order  to  have  the  right  de- 
termined. The  judgment  on  this  writ  was,  that  the  fran- 
chise capiatur  in  manum  domini  regis  ($)•  This  writ  having 
fallen  into  disuse,  on  account  of  the  delay  with  which  it 
was  attended,  a  more  expeditious  mode  of  proceeding  has 
been  adopted,  viz.  an  information  filed  by  the  king's  attor- 
ney general,  in  nature  of  a  quo  warranto,  in  wnich  the 
person  usurping  is  considereo  as  an  offender,  and  conse- 
quently punishable  by  fine.  The  court,  however,  will  not 
extend  this  remedy  beyond  the  limits  prescribed  to  the  old 
writ ;  and,  as  that  could  only  be  prosecuted  for  an  usurpa- 
tion on  the  rights  or  prerogatives  of  the  crown,  so  an  infor« 
mation  in  nature  of  quo  warranto  can  only  be  granted  in 
such  cases*;  and  upon  this  principle  the  court  refused  to 
^rant  an  information  to  try  the  validity  of  an  election  to 
the  office  of  church- warden. 

By  Stat.  4  and  5  W.  &  M.  c.  18.  it  is  enacted  '*  that  the 
cleric  of  the  crown  office  shall  not,  without  express  order 
of  the  court,  receive  or  file  any  information  for  trespass,  or 
other  misdemeanor,  or  issue  any  process  thereon,  before  he 
shall  have  taken,  &c.  a  recognizance  from  the  prosecutor 
to  the  defendant,  in  the  penalty  of  20L  to  prosecute  with 
effect ;  and  in  case  the  defendant  shall  appear  and  plead  to 
issue,  and  the  prosecutor  shall  not,  at  his  own  costs,  within 
one  year  after  issue  joined,  procure  the  same  to  be  tried^ 
or  in  case  the  defendant  shall  have  a  verdict,  or  a  noli  pro^ 
sequi  be  entered  by  the  informer,  the  court  may  award  the 
defendant  costs,  &c.  unless  the  judge  shall,  at  the  trial,  cer- 
tify that  there  was  a  reasonable  cause  for  exhibiting  the  in- 
formation, and  if  the  informer  does  not  pay  the  costs  taxed 
within  three  months  after  demand,  the  defendant  shall  have 
the  benefit  of  the  recognizance  to  compel  him."  Although 
the  words  of  this  statute  relate  only  to  informations  for 
trespasses,  batteries,  and  other  misdemeanors,  yet  it  has 
been  holden  to  extend  to  informations  in  nature  of  quo 
warranto,  to  try  the  right  of  usurping  on  public  franchises ; 
consequently,  such  informations  cannot  be  filed  without 

ft  R.  ▼.  Shepherd,  4  T.R.  381.  R.  v.       b  R.  v.  Howell,  Ca.  T«mp.  H.  SM7. 
DftwboDy,  Str.  1 196.  S.  P. 


Ed.  1.  Stat  2.  s.  2.  (A.  D«  l^QQ.)  to  dttermine  pitas  of  quo  war* 
raoto.    See  2  Inst.  497. 

(2)  See  Rast.  640.  b. 
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leave^,  nor  can  process  be  issued  thereon  without  a  recog* 
nizance**,  and  the  defendant  is  entitled  to  costs  in  the  cases 
provided  for  by  the  statute,  as  far  as  the  recognizance  ex- 
tendSy  that  is,  to  20/.  but  not  farther*  (3). 

The  usurpation  of  offices  and  franchises  in  corporations  con- 
stitutes the  principal  ground  for  applications  to  the  court  for 
this  kind  of  information.  By  the  common  law,  such  usurpa- 
tions could  be  punished  only  by  a  prosecution  at  the  king's 

•  suit,  though  the  dispute  were  really  between  party  and 
party  (4).  To  remedy  this  inconvenience,  it  was  enacted, 
by  Stat.  9  Ann.  c.  20.  s.  4.  that,  •*  in  case  any  person  shall 
usurp,  intrude  into,  or  unlawfully  hold,  and  execute  any  of 
the  said  offices  or  franchises  (6),  the.  proper  officer  of  the 
court  (6)  may,  with  leave  of  the  respective  courts, exhibit  in- 
formations in  the  nature  of  qub  warranto,  at  the  relation  of 

.  any  person  desiring  to  pt'osecute  the  same  (and  who  shall 
be  mentioned  in  the  information  to  be  the  relator,)  against 
the  person  usurping,  and  proceed  therein  as  is  usual  in  in-* 
formations  in  the  nature  of  a  quo  warranto,  and  if  it  shall 
appear  to  the  courts,  that  the  several  rights  of  divers  per- 
sons may  properly  be  determined  on  one  information,  the 
courts  may  give  leave  to  exhibit  one  information  against  se- 
veral persons ;  the  parties  prosecuted  are  to  plead  the  same 
term  or  sessions  in  which  the  information  is  filed,  unless 
farther  time  be  allowed  by  the  court,  and  the  prosecutors 
are  to  proceed  with  the  most  convenient  speed. 

By  the  5th  section,  the  courts  are  authorized  to  give 
judgment  of  ouster  against,  and  to  fine  the  parties,  if  found 
guilty  of  the  usurpation,  and  to  award  costs  to  the  relator, 
but  if  judgment  be  given  for  the  defendants,  then  the  court 
may  award  costs  against  the  relator. 

c  Per   Ld.   Hardwicke,  C.  J.    R.  v.  e  R.  ▼.  Howell,  C.  T.  H.  949.  S.  C.  at 

Howell,  C.  T.  H.848.  videtur,  under  the  naiue   of  R.  ▼. 

d  R.T.  Mayor  of  Hertford,  Carth.  503.  Morgan,  Str.    1043.  R.  r.  Filevood, 

Salk.  376.  2T.R.  145.  R.V.Brooke, 9 T.R.  197. 

Ml  ■         ^     ■■     ^         M^  ,       ■!  I     _  I.        ■■  II      ■■■■■■      ■  I  ■        II  ■■       —        ■  *-^^..— -    ■,■■■■    ,!■■  I»         ■        —       ,  ,  ■!■  ■         I  ■■    ■■^-  ■     ■■^1       ■        ■      -■  —  l» 

(3)  The  ground  of  the  decioion  appears  to  have  been  that  such 
usurpations  are  misdemeanors.     See  C.  T.  H.  248. 

(4)  In  informations  at  common  law,  there  is  no  relator. 

(5)  t.  e.  the  offices  of  mayors,  bailiffs,  portreeves,  and  other  of- 
fices within  cities,  towns  corporate,  boroughs,  and  places  (that  is,' 
places  of  the  same  kind  with  those  before  enumerated,  see  5  T. 
R.  3790  ^^  Englabd  and  Wales,  and  the  franchises  of  being  bur- 
gesses or  freemen.  See  the  preamble.  '^  All  corporations  consist  of 
officers  and  freemen.  This  statute  was  meant  to  extend  to  both.*' 
Per  Ld.  Mansfield  C.  J.  in  R.  v.  Williams,  1  Bl.  R.  95. 

(6)  Court  of  King's  Bench,  courts  of  sessions  of  counties  pala- 
tine, or  courts  of  grand  sessions  in  W^ales. 
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Before  the  statute  of  Queen  Ann  a  private  person  could 
not  interpose  in  quo  warranto;  the  crown  only,  by  the  attor- 
ney-general, could  file  such  informations;  but,  although 
th»s  statute  gives  liberty  to  file  such  informations  at  the  re- 
lation of  a  particular  person,  who  is  made  liable  to  costs  if 
there  be  judgment  for  the  defendant,  yet  they  must  be  filed 
with  leave  of  the  courts 

It  was  observed  by  Wilmot  J.  in  R.  v.  Trelawney,  S  Burr. 
1()16.  that  the  two  acts  of  parliament  (of  4  and  6W.  and  M.  c. 
18-  and  9  Ann,  c.  SO.)  relate  to  quite  different  objects,  and 
are  the  reverse  of  each  other.  The  former  restrains  the  clerk 
of  the  crown  in  the  court  of  King*8  Bench  from  exhibiting 
or  filing  informations  without  leave  of  the  court,  in  cases 
where  all  the  king's  subjects  might,  before  the  making  of 
that  act,  have  made  use  of  the  king's  name  mthout  such 
leave.  The  latter  lets  in  every  person  who  desires  it,  to 
make  use  of  his  name  in  prosecuting  usurpers  of  franchises ; 
whereas,  before,  no  subject  could  have  done  so;  but  it  pro- 
vides, that  these  informations  (as  well  as  those  for  misdemea- 
'  nors)  must  be  under  the  leave  and  discretion  of  th'e  court; 
and  thecourt  ought  not  to  give  such  leave  without  sufficient 

•  reason. 

The  Stat.  9  Ann.  c.  20.  only  regulates  the  proceedings  on 
informations  against  individuals^  usurping  offices  or  fran- 
chises in  corporations;  itdqes  not  extend  to  a  private  com- 
pany** ;  and,  consequently,  in  other  cases  where  the  informa- 
tion at  common  law  is  exhibited,  advantage  cannot  be  talsen 
of  the  foregoing  provisions.  In  the  information  at  common 
law  there  is  not  any  relator;  but  this  addition  may  be  re- 

*  jected  as  surplusage*.  Doubts  appear  to  have  been  enter- 
tained, whether  in  the  common-law  information  a  judg- 
ment of  ouster  could  be  given.  In  R.  v.  Mayouof  Hert- 
ford, Ld.  Raym.  42().  Holt  C.  J.  speaks  of  this  as  the  pro- 
per form  of  judgment.  In  R.  v.  Bennett*^,  Trin.  4  Geo.  1. 
the  judges  were  equally  divided  on  the  question  ;  but  in  R.  ' 
V.  Ponsonby,  M.  ^9  G.  2.  Say.  R.  245.  it  was  solemnly  de- 
termined, that,  unless  the  case  of  the  person  found  guilty 
be  within  tlie  statute,  judgment  of  ouster  ought  not  to  be 
given*.  It  has  also  been  expressly  decided,  that,  unl^s  the 
case  be  within  the  statute,  judgment  for  costs"  ought  not  to 
be  given. 

s 

f  Per  \A.    Mnnsficld  C.   J.  in  R.  ▼.  i    Per  Denison  J.  l  Burr.  40S. 

Trelawney,  H.  5  Geo.  .t.  MS.  k  Cit<»<l  in  Say.  U.  247 

g"  R.  V.  Corporation  of  Carmarthen,  2  1   See,  however,  1  Burr.  402. 

Burr.  369.  m  R.  V.  Williams,  B.  R.  M.  31  G.  2.  1 
h  Horor.  Cutlere'  comp.,  B   R.  £.  9        Burr.  402.  l  BI.  R.  93.  S.  C  R.t. 
'  G.  2.  MS.  Wallis,  5  T.  R.  375. 
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The  preceding  remarks  will  be  found  material*  inasmuch 
as  there  are  many  cases  not  mentioned  in  the  statute,  in 
which  informations  in  nature  of  quo  warranto  will  lie;  e.  g. 
it  will  lie  against  a  private  person  or  aminst  a  corporation, 
for  holding  a  market,  a  court  leet  or  otbe/ court,  or  for  ex- 
ercising any  other  franchise ;  that  is,  the  king*s  attorney  ge- 
neral may  exhibit  informations  for  the  usurpation  of  these 
franchises  upon  the  crown ;  but,  whether  informations  for 
such  usurpations  can  be  granted  upon  the  application  of  a 
private  person,  is  a  question,  which  has  not  hitherto  re- 
ceived a  solemn  determination.  The  point  underwent  con- 
siderable discussion  in  the  case  of  R.  v.  Marsden,  3  Burr. 
1812.1  BL  R.  579.  Yates  J.  thought,  that  as  every  usurpa- 
tion of  a  franchise  was  a  misdemeanor,  a  private  person 
might  apply  as  for  the  misdemeanor;  but  he,  together  with 
the  other  judges,  declined  giving  any  fixed  opinion ;  in  the 
case  then  before  the  court,  it  was  not  sufficiently  shewn, 
that  there  had  been  an  usurpation,  the  court  therefore  re-^ 
fused  to  grant  the  information  on  that  ground. 

By  the  suggestion  of  evil  counsellors,  and  in  order  to  in- 
crease the  power  and  influence  of  the  crown,  it  was  deetned 
ej^pedieut,  in  the  latter  end  of  King  Charles  the  second's 
reign,  to  new-model  the  corporate  cities  and  boroughs. 
Against  many  corporations  (who  declined  surrendering  their 
charters  voluntarily,)  informations,  in  nature  of  quo  war^ 
ranto^  were  filed,  grounded  upon  the  notion  that  such  cor- 
porations bad  forfeited  their  franchises  through  nciglect  or 
oy  abuse  of  them.  An  information  of  this  kind  was  filed 
against  the  corporation  of  the  city  of  London.  The  charge 
against  them. was,  that  they  had  forfeited  the  liberty  of 
being  a  corporation, — first,  by  making  a  by-law  for  the  levy- 
ing several  sums  of  money  of  the  king's  subjects  coming  to 
the  public  markets  within  the  city  to  sell  their  provisions. 
Secondly-— by  having  in  common  council  voted  a  petition 
to  the  king,  stating,  that  by  the  prorogation  of  the  parlia- 
ment on  the  lOth  Jan.  32  Car.  2.  the  prosecution  of  the 
public  justice  of  the  kingdoih  had  received  interruptioti, 
and  by  ordering  the  said  petition  to  be  printed,  with  inten- 
tion that  it  should  be  dispersed  among  the  king's  subjects, 
to  induce  an  opinion  that  the  king,  by  proroguing  the  par- 
liament, had  obstructed  the  public  justice,  and  to  incite  the 
king's  subjects  to  a  hatred  of  Jiis  person  and  government, 
and  to  disturb  the  peace  of  the  kingdom.  The  case  came 
before  the  court  upon  demurrer,  which  was  joined  in  M. 
T.  34  Car.  2.  at  which  time  Pemberton  was  C.  J.  of  the 
King's  Bench;  but  before  H.  T.  when  it  came  to  be  argued. 
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Sir  E.  Saunders,  who  had  been  counsel  for  the  crown  in 
drawioff  and  advising  upon  the  pleadings,  was  appointed 
C*.  J.  of  the  King's  Bench  in  the  room  ot  Pemberton',  who 
entertained  doubts.    It  was  argued  twice,  the  first  time  in 
H.  T.  35  Car  S.  1682*3,  by  Finch,  solicitor-general  for  the 
crown,  and  Sir  G.  Treby ,  recorder  of  London,  for  the  corpo- 
lation ;  the  second  tifiie  in  E.  T.  35  Car.  2. 1683,  by  Sir.  R. 
Shiwyer,  A.  G.  for  the  crown,  and  Pollexfen  for  the  corpora- 
tioii%    It  was  contended,  on  the  part  of  the  crown,  that  a 
eorporatioD  may  be  forfeited;  that  corporations  have  the 
•ame  creation 'as  other  franchises,  and  subsist  upon  the 
same  terms,  that  there  is  a  trust  annexed  to  all  franchises, 
that  they  be  not  abused,  and  the  breach  of  them  is  a  forfei- 
ture.    It  W8|  then  insisted,  that  any  act  of  the  mayor,  alder- 
men, and  common  council,  in  common  council  assembled, 
wtts.  so  much  an  act  of  the  corporation  as  would  make  a  for- 
feiture; and  lastly  it  was  urged,  that  the  acts  in  question 
were  such  acts  as,  being  done  by  the  corporation,  worked  a 
forfeiture.    Judgment  was  given  in  Trin.  T.  35  Car.  2.  that 
th^  liberty,  privilege,  and  franchise  of  the  mayor,  common- 
aLty»  and  citizens,  being  a  body  politic   and   corporate^ 
should  be  seized  into  the  king's  hands,  as  forfeited.    This 
was  a  great  extension  of  the  prerogative,  but  it  was  cosh 
ceived»  by  the  king's  advisers^  that  the  example  of  this  pro* 
eeediog  aeainst  the  metropolis  might  have  an  effect  (as  in 
fiM:t  it  had)  upon  other  corporations ;  and  that  the  crown 
would  be  enabled,  upon  granting  new  charters,  to  name  the 
magistrates.    This  violent  exercise  of  the  prerogative,  as 
ftr  as  it  respected  the  city  of  London,  was  sti*ongIy  marked 
ty  Stat.  2  W.  &  M.  aess.  1.  c.  8.  which  reversed  the  iudg* 
wiMt,  and  declared  that  the  mayor,  commonalty,  and  citi* 
2ens  of  the  city  of  London,  should  for  ever  continue  a  body 
corporate  and  politic  in  re,  foQto^  et  nomine,  without  an^ 
seizure  or  for^udger  of  the  said  franchise,  liberty,  and  pri«> 
viJege,  or  being  thereof  excluded  or  ousted,  upon  any  pre* 
ttnceof  any  forfeiture  or  misdemeanor  at  any  time  there* 
tofore*  or  thereafter  to  be  done,  committed^  or  suffered. 

^  See  Burnett  Hitt.  otl^vmn  Time,  tret.  s.  p.  995.  ed.  ismo.  t78S. 
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II.  In  what  Cases  the  Court  will  grant  an  Infomiatiofi 
in  nature  of  Quo  Warranto. — Of  the  Stat.  13  Car. 
2.  Stat.  2.  c.  1. — 5  Geo.  1.  c.  6. 


Hayikg  thus  endeavoured  to  explain  the  general  na* 
ture  of  the  quo  warranto  information,  and  having  set  forth 
the  alterations  made  by  the  statute  of  Queen  Ann,  in  cases 
relating  to  offices  and  franchises  in  corporations,  I  shall  pro- 
ceed to  inquire,  what  the  nature  of  the  office  must  be  for 
the  usurpation  of  which  the  court  will  grant  this  informs- 
lion. 

In  the  case  of  the  R.  v,  Boyles,  Str.  S36.  9  Ld.  Rayro. 
15d9.  it  was  holden,  that  it  is  not  necessary  to  set  forth  in 
the  information  the  whole  constitution  of  the  place ;  or  to 
shew,  whether  the  office  is  by  charter  or  prescription.  If 
it  be  alleged  to  be  an  office,  which  appears  upon  the  face  of 
the  information  to  concern  the  public,  this  is  sufficient 
against  the  person  who  usurps  it.  Hence,  the  court  per- 
mitted an  information  to  be  exhibited  against  the  defend- 
ant, who  exercised  the  office  of  bailitfof  a  ville;  because  it 
appeared,  that  it  was  a  public  office,  and  concerned  the  go- 
i^rnment  of  the  ville,  and  the  adnfinistration  of  public  jus- 
tice. So,  the  court  will  grant  an  information  in  the  nature 
of  quo  warranto  against  the  portreeve  of  a  borough  and 
manor;  who,  as  portreeve,  is  returning  officer  of  the  bo- 
rough*. So,  against  a  person  claiming  to  have  a  right  of 
voting  by  virtue  of  a  burgage  tenement^.  So,  against  the 
bailiii'  of  a  borough  and  manor,  who,  being  a  prescriptive 
officer  and  member  of  the  court  leet,  had  power  to  summon 
and  select  the  jury^;  for  such  discretionary  power  is  a  ma- 
terial and  important  function  in  the  administration  6f  jus- 
tice  (7).  So,  against  the  steward  of  a  court  leet^  So,  against 
the  constable  of  a  parish*.  There  must  be  an  us^r  as  Well 
as  a  claim  of  a  franchise,  before  the  court  can  entertain  ah 


o  R.  T.  Mein,  3  T.  R.  596.    Boroagb^  q  R.r.  Hinphain,  sEast,  303.  Boroagh 

of  Fow«»y.  of  Gosport. 

p.Hoi'abaYu  caie,  U.  30  G.  3.  3T.H.    r   K.  v.  HuUton,  Str.  6ai. 
,    599.11.  s   R.  v.Goudge,  Sir.  1213. 


Ml  »    ■     I    1  11     ■       I  I  II 

I 

i 


(7)  It  iippeared  in  tliis  case,  that  the  I'ttilifT  was  not  entitled  to 
Hny  feesi,  t>o  ttut  au  actiou  fpr  aioiiey  had  uud  received  could  not 
have  been  brou<;ht  to  try  the  defendanDs  title;  a  circunretance 
vrhlch  eeems  to  have  influeuced  the  decision  of  the  court. 
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application  for  an  information^     As  to  what  shall  amount 
to  an  user,  see  R.  v.  Tate". 

The  court  have  established  a  general  rule  to  guide  them 
in  exercising  their  discretionary  power  of  permitting  infor- 
mations in  natureof  quo  warranto  to  be  filed,  that  they  will 
not  permit  one  corporator  to  object  to  the  title  of  another^ 
if  he  has  concurred  in  the  election  of  that  other,  or  acknow« 
ledged  bis  title  by  acting  with  him;  or  if  the  objection  that 
he  makes  to  the  title  of  that  other  be  equally  applicable^to 
his  own,  or  to  the  title  of  those  under  whom  he  claims^ 
-Neither  is  it  competent  to  a  stranger  to  the  corporation,  al- 
though an  inhabitant  of  the  town,  to  impeach  the  title  of  a 
corporator^,  unless  he  can  shew  that  as  an  inhabitant  he  it 
subject  to  the  local  jurisdiction  of  th«  body  corporate. 

By  Stat.  13  Car.  2.  stat  2.  c.  I.  the  election  of  corporate 
officers,  who  have  not  taken  the  sacrament  within  one  year 
next  before  their  election,  is  declared  to  be  void.  Hence,  an 
information' in  nature  of  quo  warranto  may  be  applied  for  on 
this^ ground;  and  the  circumstance  of  the  relators  having 
concurred  in  the  election  which  they  thus  seek  to  set  aside, 
will  not  afford  any  objection  to  this  application ;  because 
the  defect  is  a  latent  one,  ansing  from  the  omission  of  an 
act  which  the  legislature  has  positively  required  to  be  done, 
before  any  person  is  elected  into  a  corporate  office".  And  a 
stranger  to  the  corporation  may  apply  for  an  information  in 
this  case;  because  the  ground  of  the  application  is  to  enforce 
a  general  act  of  parliament,  which  interests  all  the  corpora- 
tions  of  the  kingdom*.  But  by  statute  5  Geo.  I.  c.  6.  s.  3.] 
the  object  of  which  was  to  lessen  the  rigour  of  the  stat.  of 
Charles,  prosecutions  in  order  to  oust  the  party  elected 
into  a  corporate  office,  on  the  ground  of  having  omitted  to 
take  the  sacrament,  as  required  by  the  stat.  of  Charles  XL, 
must  be  commenced  within  six  months  after  the  election. 
It  seems,  that  the  prosecution  is  commenced  by  applying 
for  the  rule^*  Since  this  statute,  the  election  of  a  person 
who  has  not  taken  the  sacrament  within  a  year  next  preced* 
ing  his  election,  is  not  void,  but  only  voidable,  in  case  of  a 
removal  or  prosecution  within  the  limited  timeS  Hence, 
where  the  plaintiff  having  been  elected  and  sworn  into  the 
office  of  town  clerk,  brought  a  mandamus  for  the  insignia 

t  R.  ▼.  WbitwcU,  5  T.  R.  85.  c  R.  r.  Smith,  3  T.  R.  673- 

u  4  EMt,  937.  ft  R.  T.  Brown,  3  T.  R.  574.  n. 

%  R.V.  Cttdlipp,  6T.  R.  509.  Boroaf  h  b  S.  C. 

of  LauncettoD. .  c  Per  Ld.  Mansfield  C.  J.  itt  Cnwfocd 
J  R.  ¥.  St.  Johu,  E.  T.  59  G.  3.  MS.       t.  Powell,  $  Bnn.  1016. 
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and  other  thin^  belonging  to  the  office ;  to  which  the  do- 
fendant  returned,  that  the  plaintifi*  was  not  duly  elected.  Ib 
an  action  for  a  false  return,  it  was  objected  that  the  plaintiff 
ought  to  prove,  that  he  had  taken  the  sacrament  within  the 
time  prescribed  by  the  statuteof  Charles ;  but  it  was  holdeo^ 
that  he  ^as  not  obliged  to  prove  this  fact,  inasmuch  as  there 
not  having  been  any  prosecution  or  removal  within  the  time 
limited  by  the  staU  of  King  George,  the  plaintiff *s  election 
stood  confirmed,  and  became  absolute^.  In  this  case,  the 
pUintiff  was  in  possession  of  the  office ;  but  where  it  ap« 
peared*^,  that  the  plaintiff  being  Out  of  possession  brought  a 
mandamus  to  swear  him  into  his  office,  it  was  holden,  Ist, 
that  the  case  was  not  within  the  statute  of  George,  because 
never  having  been  admitted  into  the  office,  he  could  not  be 
removed  out  of  it,  nor  incur  a  forfeiture ;  and  Sndly,  that 
it  was  incumbent  on  the  plaintiff  to  prove,  that  he  had  re- 
ceived the  sacrament  within  a  year  next  before  his  election. 

^  The  corporation  of  Winchelsea  consists  of  a  mayor  and 
jurats^  Before  a  person  can  be  elected  mayor,  he  must  be 
a  jurat.  Plaintiff  was  chosen  a  jurat,  and  continued  so  a 
year,  not  having  taken  the  sacrament  within  a  year  previous 
to  his  election.  He  was  then  chosen  maypr,  having  taken 
the  sacrament  within  a  year  before  this  last  election.  The 
question  was,  whether  the  statute  of  George  had  so  removed 
all  incapacities  in  the  plaintiff,  as  to  qualify  him  to  be  mayor, 
he  not  appearing  to  have  been  questioned  for  not  taking  the 
aacrament  before  he  became  a  jurat.  It  was  hoiden,  that 
the  statute  of  George  was  a  remedial  law,  and  ought  to  be 
construed  liberally  ;  and  consequently,  that  it  removed  the 
incapacity  of  the  party,  and  that  it  would  be  a  forced  con* 
struction  to  confine  the  generality  of  the  words  to  a  discharge 
of  prosecutions. 

Votes  given  for  a  candidate,  after  notice  of  his  being  in- 
eligible, are  to  be  considered  as  thrown  away,  that  is,  as  if 
the  persons  so  voting  »had  not  voted  at  all^.  In  such  case, 
if  there  are  other  candidates,  who  are  duly  qualified,  he  who 
has  the  greatest  number  of  legal  votes  will  be  duly  elected. 

By  the  test  act^  every  person  who  shall  be  admitted,  &c. 
into  any  office  civil  or' military,  or  shall  receive  any  pay, 
&c.  by  reason  of  any  patent  or  grant  of  bis  majesty,  or  shall 
be  admitted  into  the  family  of  his  majesty,  shall  take  the 
oaths  of  Supremacy  and  allegiance  the  next  term,  and  sub- 

d  S.  C.  f  Martin  v.  Jenkins,  M.  U  G.  9.  MS. 

e  Tufton    v.  Nevinaon,    Ld.    Raym.        Str.  1145.  S.  C. 

1394.    See  aUq  Cowp.  539.  K  K-  v.  llawkiua,  10  jEast,  93 1. 

h  35  Car.  9.  c.  2.'fl.  3-  A  J).  l(>72. 
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scribe  the  declaration  against  transubstantiation ;  and  shalt 
also  receive  the'  sacrament  of  the  Lord's  Supper,  after  the 
manner  of  the  Church  of  England,  within  three  months  (8) 
after  their  admittance  into  the  said  office.  Persons  neglect- 
ing or  refusing  to  take  the  oaths  and  sacrament,  and  being 
convicted  of  executing  their  otfices  after  such  neglect  or  re- 
fusal, are  disabled^  frotYi  suing  either  at  law,  or  in  equity, 
from  being  a  guardian,  executor,  or  administrator;  from* 
being  capable  of  any  legacy;  or  deed  of  gift,  or  to  bear  any 
office  ;  and  shall  forfeit  500/.  Several  attempts  have  been 
made  to  obtain  a  repeal  of  the  corporation  and  test  acts ; 
but  hitherto^  they  have  been  ineffectual.  The  inconveni-  ' 
encies,  however,  arising  from  these  statutes,  have  been 
greatly  mitigated  by  the  annual  acts  of  parliament,  which 
since  the  year  1743*,  have  been  constantly  passed,  for  the 
indemnity  of  persons  who  have  omitted  to  qualify  them- 
selves within  the  time  limited,  and  tor  allowing  further 
time  for  that  purpose. 


fc      *  ^ 


HI.  Of  the  Limitation  of  Time  for  granting  an  Infer'- 

mation. 

In  the  year  17679  different  motions  having  been  made 
with  a  view  to  impeach  the  titles  of  corporators  in  th^ 
borough  of  Winchelsea,  after  a  long  quiet  enjoyment,  it  was 
suggested  from  the  bar,  that  it  would  be  absolutely  necee^ 
sary  to  drato  a  line  and  to  fix  the  precise  period  of  possession 
after  which  a  corporator  ought  not  to  be  disturbed,  by  any 
information  in  the  nature  of  a  quo  warranto,  granted  under 
the  discretionary  power  given  by  9  Ann.  c.  20.;  whereupon 
the  court  declared,  that  by  analogy  to  several  statutes  and 
to  the  rule  that  had  been  laid  down  in  several  other  cases  (9), 

i   25  Car.  2.  c.  9.  s.  5.  k  See  i6Geo.  2.  c.  30. 


(8)  Enlarged  to  six  months,  by  stat.  16  Geo.  2.  c.  30.  s.  3. 

(9)  The  statute  of  limitations  (21  Jac.  I.e.  16.  s.  1.)  concern- 
ing writs  of  forniedon  and  entry  into  lands,  is  con6ned  to  twenty 
years.  The  stat.  ef  1 0  and  1 1  W .  3.  c.  1 4.  s.  1 .  concerning  writs  of  error 
is  also  confined  to  twenty  years.  Courts  of  equity  do  not  allow 
the  redemption  of  a  mortgage  after  twenty  years.  Bills  of  review 
have  been  generally  disallowed  after  twenty  years.  Bonds  wLich 
have  lain  dormant,  shall  be  supposed  to  be  satisfied  after  twenty 
years.     Ejectments  require  a  proof  of  possession  within  SO  years. 

D  D  2 
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a  quiet  and  undisturbed  possession  of  a  franchise  fortwentjf 
years^  ought  to  be  a  bar  to  any  application  made  to  the 
xloutt  of  King's  Bench,  atthough  it  could  not  be  s^  bar  to 
the  kin(r  himself^  if  be  should  think  (it  to  prosecute  the 
usurpation  by  his  attorney -general ;  that  twenty  years  was 
the  ne  plus  ultra,  beyond  which  the  court  would  not  dis- 
turb a  peaceable  possession  of  a  franchise ;  but  that  in  every 
case  within  twenty  years,  their  granting  the  rule,  or  refusing 
to  grant  it,  would  depend  upon  the  particular  circumstances 
of  the  case  that  should  be  in  question  before  them^  that, 
within -twenty  years,   length  uf  time  might  weigh  as  pre- 
sumptive  evidence;  or,  as  one  circumstance  jo'ineA  to  others, 
to  shew  the  impropriety  of  grantingan information"^.  Hence, 
where  the  qualification  was  residence  and  paying  scot  and 
lot,  and  the  fact  of  residence  was  doubtful,  but  there  had 
been  an  acquiescence  on  the  part  of  the  persons  applying, 
and  a  concurrence  in  the  election  of  the  corporator,  and  in 
many  subsequent  acts,  the  court  discharged  the  application 
for  a  removal  with  costs*.    So,  where  an  information  was 
prayed  against  a  person  who  had  served  the  office  of  mayor, 
the  relator  alleging,  that  he  believed  the  defendant  had  not 
been  duly  sworn  in;  twelve  years  having  elapsed  without 
any  interference,  and  it  appearing  by  the  corporation  books, 
that  the  defendant  had  been  sworn  in,  the  court  refused  to 
grant  the  information*.    At  a  subsequent  period,  viz.  in 
Hil.  Term,  1791,  the  court  were  of  opinion,  that  the  limit- 
ation of  twenty  years,  within  which  time  these  applications 
might  be  granted,  was  much  too  long  a  period,  and  contrary 
to  the  intent  of  the  9  Ann.  c.  90.    That  at  the  time  when 
the  rule  was  laid  down  in  the  fVinchelsea  cases,  the  court 
were  certainly  unapprized  of  several  cases,  which  had  been 
determined  before  that  time;  R.  v.  Pike  and  Pridcaux,  Tr. 
10  Geo.  1.  Rex  v.  Johns,  there  cited;  and  Rex  v,  the  mayor 
of  Helleston,  Hil.  19  Geo.  1.  3  T.  R.  311.  which  were  de- 
cided entirely  on  the  ground  of  length  of  time,  though  con- 
siderably  within  twenty  years.    The  court,  therefore,  with 
a  view  to  prevent  corporations  being  thrown  into  confusion, 
resolved,  and  expressed  their  resolution  in  the  form  of  a  ge- 
neral ^ule^  that,  in  future,  they  would  limit  their  own  dis- 
cretion  in  granting  applications  of  this  nature  to  six  years; 
beyond  which  time,  they  would  not  under  any  circumstances, 
suffer  a  party  who  had  been  so  long  in  possession  of  his  fran- 
chise to  be  disturbed.  And,  in  a  subsequent  caseS  the  court 

.  1  WiDchcUiA  cflutes,    4   Burr.  jgCg.    d  R.  v.  £dw.  Wardroper^  M.7  Geo  3. 
See  aUo  K.  v.  Staccy,  i  T.  R.  1 .  and        4  Burr.  1963. 
R.  V.  Newlinf;,  3.  T.  R.  314^  o  R.  v.  NewlHfg,  3  T.  R.  310. 

m  R.  ▼.  Dawes,  4  Burr.  21-21.  p  4  *l\  R.  884. 

q  R.  ▼.  Peacock,  4  T.  R.  684. 
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refused  to  grant  a  quo  warranto  information  to  impeacb  a 
derivative  title*  where  the  person  claiming  the  original  titles 
bad  been  in  the  undisturbed  possession  of  his  office  six 
years.  An  act  of  parliament  has  since  been  passed*  ground- 
ed on  the  spirit  of  the  above  rule*  (stat.  32  Geo.  3.  c.  58.) 
by  which  it  is  enacted,^  1st,  that  it  shall  be  lawful  for  any 
defendant  to  plead  to  an  information  in  the  nature  of  a  quo 
warranto,  that  he  held  or  executed  the  office  or  franchise  six 
years  or  more^  before  the  exhibiting  of  the  information ;  and 
that  if  the  is^ue  joined  on  such  ple^*  be  found  for  the  de- 
fendant, he  shall  be  entitled  to  judgment  and  costs.  And 
2dly,  that'  titles  derived  under  an  election,  nomination* 
•swearing  into  office*  or  admission  of  any  person,  shall  not 
he  affected  by  reason  of  any  defect  in  the  title  of  the  per- 
son electing,  &c.  in  case  such  person  has  been  in  the  exer- 
cise of  his  office  six  years  before  the  time  of  filing  the  in- 
formation. 


IV.  Of  the  Construction  of  Charters^  and  of  the  Opera" 
tion  and  Effect  of  a  new  Charier. 

Contemporaneous  usage  has  always  been  considered  as 
of  great  importance  in  the  construction  of  charters';  not  that 
usage  can  overturn  the  clear  words  of  a  charter,  but  if  they 
are  doubtful,  the  usage  under  the  charter  will  tend  to  explain 
the  meaning  of  them'. 

If  a  corporation  by  prescription  accept  a  charter,  whereby 
the  election  of  burgesses  is  directed  to  bamade  in  a  manner 
different  from  what  had  obtained  by  antient  usage,  the  usage 
being  inconsistent  with  the  charter,  can  no  longer  subsist ; 
but  is  determined  by  the  acceptance  of  the  charter,  whicb 
must  afterwards  be  the  only  measure,  by  which  the  election 
of  burgesses  is  to  be  governed^ 

If  a  corporation  has  franchises  and  privileges  by  grant  or 
prescription*  and  afterwards  they  are  incorporated  by  another 
n^me,  as  if  they  were  **  the  bailiffs  and  burgesses*'  before, 
and  afterwards  they  are  to  be  stiled*  *'  the  mayor  and  com- 

r  Per  Ld.  Keoyon  C.J.  deliyerinj^opi-  t  PowcUt.  Tbe  Kinf^,  D-  P.  3cl  MBr« 
nion  of  court,  R.  v.  Betlringfr,  4  17S8,  aBro.  P.C.  99B-  Tomlin^sed. 
T.  R.  821.  Borough  of  Brecknock. 

B  Per    Ld.   Maoslield,  C.  J.  ia  R.  ▼. 
Varlo,  Cowp.  850. 
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tnon'altjr ;"  yet  the  newly*named  body  shall  eiyoy  all  the  fran- 
chises,  privileges,  aud  hereditaments,  which  the  old  corpora- 
lion  had  either  by  grant  or  prescription*. 

Where  the  king  grants  a  charter  to  a  corporation,  there 
being  a  prior  charter  existing  at  the  time,  the  new  charter  is 
void  ab  initio;  because  two  corfiorations  for  the  same  pur* 
poses  of  government,  cannot  exist  within  one  and  the  same 
place,  and  at  one  and  the  same  time\ 

While  a  corporation  exists  capable  of  discharging  its 
functions,  the  crown  cannot  obtrude  another  charter  upon 
them'.  It  is  competent  to  them,  either  to  accept  or  reject 
the  proffered  charter. 

If  there  be  an  old  charter  surrendered,  but  the  surrender 
'is  not,  inrolled,  and  a  new  charter,  in  consideration  pf  the 
surrender,  granted,  the  second  charter  is  void*;  and  if  there 
be  any  other  persons  named  in  the  new  charter  who  were 
not  in  the  old,  any  law  made  by  them  is  void ;  because  they 
act  under  a  void  charter;  but  otherwise  if  the  members  no- 
minated are  the  same  as  in  the  old  charter,  because  then  they 
act  by  their  first  charter,  which  still  remains  good*.  Upon  a 
<][uo  warranto  against  the  town  of  Liskeard,  in  the  reign 
of  Charles  the  Second,  they  surrendered  their  charter, 
which  was  not  inroiled  until  the  reign  of  king  James  the 
Second,  who,  in  consideration  of  the  surrender,  granted  a 
new  charter  to  them.  It  was  holden,  that  the  second  charter 
being  in  consideration  of  a  void  surrender,  was  also  void^ 

An  information,  in  nature  of  a  quo  warranto,  was  brought 
against  defendants  stating  that  king  Henry  the  Fourth,  by 
charter  granted  to  the  corporation  of  the  city  of  Norwich, 
that  the  city  should  be  a  county  by  itself,  and  that  th6  com- 
unoncdty  should  choose ttoo  sheriffs; — that  king  Charles  the 
Second  confirmed  the  charter  of  Henry  the  Fourth,  and 
granted  over,  that  the  mayor,  sheriffs,  and  aldermen  should 
choose  one  person  to  execute  the  office  of  sheriff,  and  that 
the  commonalty  should  choose  another; — that  the  defendant 
had  been  elected  sheriff  by  the  mayor,  sheriffs,and  aldermen; 
but  had  refused  to  take  upon  him  the  office.  The  defendant 
pleaded,  that  he  was  a  protestant  dissenter,  and  had  not 
taken    the    sacrament  within  a  year  before  his  election. 

n  4  Rep.  77.  bw  per  Cur.  Haddock's  z  R.  t.  Oftbome,  4  East,  335. 

ease,  1  Veot.  355.  a  Bully  v.  Palmer,  13  Mod.  S47*  Salk* 

X  R.  V.  Amcry,  D.  P.  QOth  April,  l.790»  190.  S.  C. 

it  Bro.  P.  C.  336.  Tomliii'5  ed.  b  Piper  v.  Dennis,  19  Mod.  «53. 

y  Ld.  Keoyou  C.  J,  R.  v.  Pasmore,  c  R.  v.  Larwood,  Ld.  Raym.  89-  Salk. 

3  T.  R.  240.  167.  Comb.  315.  S.  C. 
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(10)  It  was  contended,  on  the  part  of  the  defendant,  that  the 
election  was  void ;  that  the  mayor,  sheriffs,  and  aldermen; 
had  no  power  to  make  such  election,  inasmuch  as  the  liberties 
granted  by  thecharterof  Henry  4.  could  not  bedivested  but  by 
surrender  or  forfeiture,  and  neither  the  one  nor  the  other  Bfh 
peared  by  the  record;  nor  was  it  apparent,  that  the  corpora^* 
tion  had  accepted  the  new  charter.  But  Holt  C«  h  and  Sir 
Giles  Eyre,  were  of  opinion,  that  the  defendant  was  duly 
elected;  for,  although  the  new  charter  had  been  void,  if  th^ 
corporation  had  refused  to  accept  it,  since  the  king  could 
not  take  away  liberties  before  granted  by  him,  without  the 
concurrence  of  the  grantees,  yet,  if  the  corporation  accepted 
such  a  charter,  it  was  good; — that  here  was  evidence  of  their 
acceptance ;  for  the  commonalty  used  heretofore  to  elect 
both  the  sheriffs,  and  now  they  elected  only  one;  and  the 
election  of  the  other,  by  the  mayor,  &c.  shewed,  prima  faeie^ 
that  they  accepted  it  Besides,  if  the  corporation  had  not 
accepted  the  new  charter,  the  defendant  ought  to  have  shewn 
it;  but  here  he  had  admitted  it  by  his  special  plea.  That 
the  corporation  might  have  used  the  new  charter  as  a  grant 
or  confirmation;  but  having  made  their  elections  according 
to  it,  it  was  evidence  of  their  consent  to  accept  it  as  a 
grant 

Where  an  application  is  made  to  the  court  for  a  mandamus, 
to  direct  the  filling  up  any  vacancies  in  a  definite  integral 
part  of  a  corporation,  the  court  will  require  strong  grounds 
to  induce  them  to  refuse  the  writ,  on  account  of  the  great 
inconvenience  which  may  follow  from  the  not  filling  up  such 
vacancies,  and  the  risk  of  dissolving  the  corporation**. 

When  a  corporation  is  reduced  to  such  a  state  as  to  be 
incapable  of  continuing  its  existence  and  of  doing  any  cor- 
porate act,  it  is  extinct  as  a  body  corporate.  In  such  case, 
it  is  competent  to  the  crown  to  renovate  it,  by  granting  a 
new  charter  to  the  reniaining  members  of  the  old  corpora- 
tion, in  conjunction  with  others,  or  to  others  alone*.  It  is 
not  necessary  that  this  charter  should  be  accepted  by  a  ma- 
jority of  the  remaining  members  of  the  old  corporation;  it 
is  sufficient  if  it  be  accepted  by  a  majority  of  the  grantees. 

J  R.  V.  Mayor  of  Grampond,  6  ^.  R*         e  R.  ▼.  Fasmprc,  3  T.  R.  199. 
301. 


(10)  There  were  other  pleadings;  but  as  the  points  arising  out 
of  them  are  foreign  to  the  subject  of  this  chapter,  they  are  omitted. 
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.    Where  a  charter  is  silent  as  to  the  mode  of  contihoing 
the  succession,  a  corporation  has  a  right  of  necessity^  or  an 
incidental  power  to  continue  itself,  and  to  make  reasonable 
bv*iaws  for  that  purpose;  as  by  election.  Where,  however, 
there  is  a  provision  of  such  a  nature  as  is  calculated  at  all 
times  to  continue  the  succession,  without  ever  proceeding  by 
way  of  voluntary  election,  that  may  atiord  a  ground  for  pre* 
suming  that  voluntary  elections  were  meant  to  be  excluded; 
but  where  there  is  no'  provision,  atfording  a  supply  of  bur- 
gesses to  that  extent^  the  corporation   has  the  right  of  pro* 
ceeding  by  election.     Hence  a  provision  for  a  supply  of  bur- 
gesses by  the  sources  of  birth  and  servitude,  has  been  hoiden 
to  be  not  incompatible   with  the  existence  of  a' power  of 
election;  for,  though  these  modes  of  supply  may  render  a 
frequent  recurrence  to  election  less  necessary,  the  supplies 
from  all  these  sources  are  not  likely  so  to  overload  the  cor- 
poration, as  to  incumber  its  operations  by  a  destructive  or 
Tery  inconvenient  redundancy  of  its  members;  and  without 
occasional  supplies  by  election,  the  other  sources,  by  birth 
and  servitude,  might  be  insufficient'. 


V.  By-Laws. 

Every  corporation  has  power  to  make  by-laws.  This 
power,  like  the  power  of  suing,  or  the  capacity  of  being 
sued,  is  included  in  the  very  act  of  incorporation ;  and  it  is 
pot  necessary,  although  usual,  for  the  crown  to  confer  this 
power  in  express  termfc'.  W here  the  corporation  is  by  char- 
ter, such  by-laws  may  be  made  as  will  enforce  the  end  of  the 
charter  in  a  way  more  convenient,  and  tending  more  to  the 
care  and  good  government  of  the  society,  than  what  the 
charter  has  prescribed.  Hence,  where  it  is  directed  by  the 
charter,  that  the  mayor,  or  aldermen,  or  other  principal 
officers,  shall  be  chosen  by  the  burgesses  or  commonalty  at 
large,  the  corporation  may,  by  common  assent,  for  the  pur- 
pose of  avoidingpopular  confusion,  make  a  by-law,  restrain- 
ing the  power  of  election  to  aselect  number  of  burgesses  or  ' 
commonalty^;  that  is,  where  the  right  of  election  is  given  to 
a  whole  class  of  men,  they  may  restrain  it  to  a  part  of  them- 
selves; but  where  a  corporation  consists  of  several  integral 

f  R.  T. Bird,  B.R.  H.  51 G.  3. 13  East,    h  Caie  of  Corporations,  4  Rep.  77.  b. 
.  Jx7-^  See  also  Barber  v.  Boulton,   1  Sir. 

%  Hob.  211.  ,314.  R.  r.  Bird,  13  Bait,  375. " 
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parts,  M,  Ut,  the  mtyor;  9diy,  the  aldermen;  ddly,^tbe  com- 
monalty ;  and  the  right  of  election  is  given  to  the  three  parti 
conjointly,  a  by-law  excluding  one  integral  part  from  the 
right  of  election,  e.  g.  the  commonalty,  is  void^ 

In  order  to  give  validity  to  corporate  acts,  it  is  essentially 
necessary,  in  all  cases  where  by  the  constitution  of  the  cor- 
poration there  is  a  definite  body,  who  form  an  integral  part 
of  the  corporation ;  1st,  that  a  majority  of  that  definite  body 
should  exist*^  at  the  time  when  any  corporate  act  is  to  be 
done.     Hence,  if  an  integral  part  of  a  corporation  is  reduced 
by  the  death  of  its  members,  so  that  there  does  not  any 
longer  remain  a  majority  of  such  integral  part,  there  is  an 
end  of  the  corporation^    2dly,  That  a  majority  of  that  bodv 
must  attend  the  assembly,  where  such  act  is  tu  be  done.     It 
is  not,  however,  necessary,  when  met,  that  there  should  be  a 
majority  of  each  of  the  integral  parts,  to  give  validity  to  the 
corporate  act ;  it  is  sufficient  if  it  be  done  by  a  majority  of 
the  whole,  when  so  properly  assembled*.    "  If  corporate 
acts  are  to  be  done  by  a  select  number  of  members  upon  a 
particular  day,  all  who  have  a  right  to  be  present  in  that 
assembly  ought  to  be  summoned,  and  to  have  notice  that 
they  are  to  meet  on  the  business  (it  is  not  necessary  to  spe* 
6ify  what  business)  of  the  corporation.    This  rule  admits  of 
no  exception,  unless  in  the  case  where  a  member  has  abso- 
lutely deserted  the  town,  by  absenting  himself  and  removing 
his  family  out  of  the  town.    It  must  be  an  entire  departure 
from  the  place ;  for  if  the  person  has  an  house  and  family  in 
a  corporate  town,  though  he  be  abroad  at  the  time  of  holding 
theassembly,  whether  for  his  health,  his  diversion, or  upon  bu- 
siness, he  ought  to  be  summoned.  When  the  notice  is  regularly 
given,  a  majority  have  power  to  do  any  corporate  act — but 
if  the  whole  assembly  meet  by  accident,  they  may  proceed 
on  business,  provided  they  are  unanimous ;  but  otherwise  it 
is,  if  any  one  member  of  the  corporation  dissents,  he  has  an 
absolute  negative"." 

It  is  essential  to  the  validity  of  a  by-law,  that  it  should  be 
consistent  with,  and  that  it  should  not  be  repugnant  to,  or 
contradict  the  charter;  for  in  a  case  wher^  the  charter  di- 
rected that  the  mayor  and  aldermen,  or  the  major  part  of 
them,  should  yearly  nominate  four  of  the  burgesses,  or  inha- 
bitants, to  the  commonalty  at  large,  out  of  whom  they  were 

i  R.  T.  Head,  4  Burr.  8515.  Borough  m  R.  ▼.  Bellrins:er,  4  T.  R.  810.  R.  ▼. 

of  Heliton.  Miller,  6  T.  R.  266. 

k  R.  ▼.  Morris,  4  East,  17-  n  Per  Ld.  Hardwicke,  C.  J.  in  R.t. 

1  Ld.  KenyoD  C.  J.  R.  t.  Grampoud,  Kynaiton,  B.  R.  T.  8  U  9  6.  8. 

6T.R.ao3.  MS. 
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to  elect  one  to  be  mayor,  and  who»  at  the  end  of  his  year, 
was  to  be  an  alderman ;  it  was  hoiden,  that  a  by-law  pro- 
Tiding,  that  an  alderman^  who  was  an  inhabitant,  might  be 
elected  mayor,  was  bad,  inasmuch  as  it  was  inconsistent  with 
the  charter;  because  it  was  not  intended,  that  aldermen 
who  were  to  nominate  the  candidates  for  the  mayoralty, 
and  who  were  to  commence  aldermen  by  serving  the  office 
of  mayor,  should  be  chosen  mayors,  because  they  happened 
to  be  inbabitants^ 

A  by-law  though  made  by  the  whole  body,  if  it  narrow 
the  number  of  those  out  of  whom  the  election  is  to  be  made, 
is  void.  Hence,  wher6  the  power  of  electing  the  mayor  was 
given,  by  the  charter,  to  tlie  mayor,  burgesses,  anci  com- 
tnpnalty,  who  were  to  choose  the  mayor  out  of  the  burgesses, 
and  a  by-law  directed,  that  the  mayor  and  common-council, 
(11)  or  the  major  part  of  them,  of  which  the  mayor  to  be 
one,  should  elect  one  of  the  common  council  to  be  mayor;  it 
was  holden,  that  such  by  law  was  bad ;  because  it  is  compe- 
tent to  a  corporation  to  make  such  ordinances  only  as  are  for 
the  better  government  of  the  corporation;  and  the  present 
by-law  was  prejudicial,  inasmuch  as  it  confined  theirchoice ; 
for  on  the  terms  of  the  charter,  they  were  at  liberty  to 
choose  out  of  the  burgesses  at  large.  And  Lee  C.  J.  observed, 
that  a  corporation  could  tiot  alter  the  charter  as  to  the  persons 
eligible^  neither  could  they  set  up  another  government  than 
the  charter  had  prescribed'.  And  upon  the  same  principle, 
a  by-law  directing  that  no  person  shall  be  elected  mayor  a 
second  time  within  six  years,  has  been  holden  to  be  void^. 

A  by-law  made  by  a  part  of  the  corporation  to  deprive  the 
rest  of  the  right  of  electing,  without  their  assent,  is  bad. 
Hence,  where  by  the  charter  the  power  of  electing  common- 
couocilmen  was  given  to  the  mayor,jurats,and  commonalty, 

o  R.  ▼.  Tucker,  E.  14  G.  8.  MS.  Bo-  cited  ia  a  Burr.  1S36,  1838,  1839. 

rougb  of  Weymouth.  O^). 

p  R.  V.  Phillipt,  Mayor  of  Cannftr-  q  R.  ▼.  Mayor  of  Canbridge,  H.93G. 

then,  H.  92  G.  3.  Trio.  S2  &  23  G.  3.  MS. 

9.  MS.  and  Butt.  N.  P.  Sll.  S.  C. 


(11)  N.  The  charter  contained  a  proviwoo,  that  the  corporation 
might  elect  out  of  the  burgesses  twenty  to  be  common-couqpiU 

(12)  "  This  case  was  argued  several  times,  and  settled  the  point, 
that  the  number  of  the  eligible  cannot  be  narrowed,  although,  on 
the  authority  of  the  case  in  4  Rep.  78.  the  number  of  electors  may." 
Per  BuUer  J.  in  R*  v.  Mayor  of  Cambridge,  ub»  sup* 
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a»d  a  by-law  was  made  by  the  mayor ^  jurats,  and  common^ 
council,  restraining  the  election  of  cominon-councilmen  to 
the  mayor,  jurats,  such  of  the  commonalty  as  were  of  th« 
common  council,  and  sixty  others,  who  were  senior  common 
freemen;  the  by-law  was  holden  to  be  bad'. 

A  by-law  cannot  explain  a  doubtful  charter :  if  there  be 
any  ambiguity  on  the  face  of  the  charter,  it  is  the  province 
of  the  court  to  expound  it*. 

A  by-law  which  gives  a  voice  in  the  election  to  any  person 
to  whom  it  was  not  given  by  the  constitution  of  the  borough, 
is  bad'. 

It  remains  only  to  observe,  that  a  by-lavfr  may  be  good  ia 
part,  and  bad  in  part,  provided  the  two  parts  are  entire  and 
distinct  from  each  other". 

Although  there  do  not  remain  any  traces  of  a  by-law  in 
the  corporation*books,  and  although  there  cannot  be  any 
proof  given  of  the  loss  of  it,  yet,  ^pon  evidence  of  con- 
stant usage,  a  jury  may  be  directed  to  presume  its  existence*. 
See  R.  V.  Head,  4  Burr.  9518.,  and  R.  v.  Bird,  13  East,  368, 
where  defendants  pleaded  a  by-law  not  now  extant  in  writ- 
ing. Sixty  years  usage  has  been  considered  as  evidence  of  a 
by-law'. 


VI.  Of  the  Inspection  of  the  Records  of  the 

Corporation. 

EvEUY  member  of  the  corporation  has,  as  such,  the  right 
to  inspect  the  books  belonging  to  the  corporation,  for  any 

r  R.  y.  Cutbash,  common-counciliDaii  x  See  3  Vez.  330. 

of  Mnidstone,  £.  T.  8  Geo.  3.  4  Buit.  y  Per  L4.  ManfSeld,  C.  J.  in  Perkin  t. 

9004.  (13).  Master,  Warden,  &c.  of  the  Com- 

■  R.  V.  Tucker,  £.   14  Geo.  9.  B.  R.  pany  of  Cutlers,  in  Hallam»hire  iii 

MS.  the  county  of  York,  9 1  MS.  Serjeant 

t  R.  ▼.  Bird,  13  Eaat,d87.  Hill,  p.  65. 
u  Adm.  per  Ld.  Kenyon  C.  J.  in  R.  t. 

Fishermen  of  Faycrsham,  8  T.  R. 

356. 

(13)  See  also  R.  v.  Spencer,  3  Burr.  1827.  (the  same  corporation,) 
where  a  by-law  excluding  all  the  commonalty,  except  such  as  had 
served  the  office  of  church-warden  and  overseer,  for  one  year,  was 
holden  void ;  inasmuch  as  it  superadded  aquali6cation  not  required 
by  the  charter,  and  which  had  uo  relation  to,  or  coiuiesioD  witb|  their 
corporate  character  or  capacity. 
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matter  that  concerns  himself,  although  the  corporation  are 
not  parties  to  the  dispute  which  renda-s  the  inspection  ne- 
cessary; but  the  court  will  not  grant  the  rule  generally,  but 
only  to  inspect  the  particular  book  in  which  the  information 
sought  for  is  to  be  found*. 


VII.  Of  the  Pleadings. 

A  QUO  WABR^ANTO  being  in  the  natureof  a  writ  of  right, 
the  defendant  cannot  plead  any  plea,  except  to  justify  or 
disclaim*.  Hence  he  cannot  plead,  not  guilty\  la  like 
manner^  he  cannot  plead,  non  usurpavii^,  or  that  he  did  not 
usurp  the  office  in  questiou.  This  appears  from  the  nature 
of  the  charge^  which  calls  on  the  defendant  to  shew  by  what 
authority  he  exercises  the  office  in  question,  to  which  charge 
the  pleas  of  not  guilty  and  non  usurpavU  do  not  afford  an 
answer. 

By  Stat.  52  Geo.  3.  c.  58.  s.  1.  **  the  defendants  to  any  in* 
formation  in  the  nature  of  a  quo  warranto^  for  the  exercise  of 
any  office,  or  franchise,  in  any  city,  borough,  or  town  cor- 
porate, whether  exhibited  with  leave  of  the  court,  or  by  bis 
majesty's  attorney-general,  or  other  officer  of  the  crown  on 
behalf  of  his  majesty,  and  each  and  every  of  them,  severally 
and  respectively,  may  plead,  that  he  or  they  had  first  actually 
taken  upon  themselves,  or  held  or  executed  the  office  or 
franchise,  which  is  the  subject  of  such  information,  six  years 
or  more  before  the  exhibiting  of  such  information,  such  six 
years  to  be  computed  from  the  day  on  which  such  defendant 
was  actually  admitt^  and  sworn  into  such  office  or  fran- 
chise; which  plea  may  be  pleaded  either  singly,  or  together 
with  such  plea  as  they  might  have  lawfully  pieaded  before 
the  passing  of  this  act,  or  such  several  pleas  as  the  court,  on 
motion,  shall  allow;  and  if,  upon  theitrial  of  such  informal 
tion,  the  issue  joined  upon  the  plea  aforesaid,  shall  be  found 
for  the  defendants,  or  any  of  them,  he  or  they  shall  be  enti- 
tled to  judgment,  and  to  such  costs  as  they  would  by  law 
have  been  entitled  to,  if  a  verdict  and  judgment  had  been 
given  for  them  upon  the  merits  of  their  title. 

The  second  section  provides,  that  the  prosecutor  'may 
reply  a  forfeiture,  surrender,  or  avoidance,  by  the  defendant, 

k  H.  V.  Hottucn,  in  N.  upon  T.  Str.   ,b  Per  Holt  C.  J-  IQ  Mod  22^,  ' ,   [-  ' 

1293.  c  Queen  v.  BlagJen^  lu  Mod.  Sj9£. 

•  Per  Holt  C.  J.  is  Mod.  2a5.  -^      <       .   a    ^ 


•  — 
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of  the  office,  or  franehise  happening  within  six  years  before 
the  exhibition  of  the  information,  whereon  the  defendant 
may  take  issue,  and  shall  be  entitled  to  costs  in  manner 
aforesaid. 

The  preceding  statute  having  been  made  in  pari  materid 
with  Stat.  9  Ann.  c.  90.  is  confined  to  corporate  ^offices*. 
But  the  defendant  is  entitled,  by  this  act,  to  plead  sieveral 
pleas,  although  the  Hmitationof  time  does  not  form  the  sub* 
ject  of  one  of  his  pleas*. 

Where  the  plea  consists  of  several  facts,  from  which  the 
defendant  infers  that  he  is  entitled  to  the  office,  the  replication 
may  contain' a  denial  of  any  of  the  facts  stated  in  the  plea ; 
but  if  it  contain  merely  a  denial  of  the  inference  drawn  by 
the  defendant  from  those  facts,  it  will  be  bad;  for  that 
amounts  merely  to  aMenial  of  the  law;  for  the  judges  are  to 
determine,  whether  the  inference  drawn  by  the  defendant  is 
fairly  drawn. 

In  an  information  against  the  defendant  for  usurping  the 
office  of  portreeve,  defendant  shewed  a  title,  and  concluded 
his  plea,  "  and  so  he  says  that  he  did  not  usurp  in  man- 
ner  and'form  as  in  the  said  information  is  alleged;" — the  co- 
roner replied,  that  he  did  usurp  in  manner  and  form,  &c. 
The  replication  was  adjudged  to  be  bad^ 


Vlll.    Evidence. 


Corporation  books  are  generally  allowed  to  be  given  in 
evidence,  when  they  have  been  publicly  kept  as  sugh,  and 
the  entries  made  by  the  proper  officer*;  not  but  that  entries 
made  by  other  persons  may  be  good,  as,  if  the  town-clerk  be 
sick,  or  refuse  to  attend;  but  then  the  circumstances  under 
which  the  entries  have  been  made,  must  be  proved.  Corpo- 
ration books  being  of  a  public  nature,  examined  copiesof  the 
entries  therein  may  also  be  given  in  evidence;  and  conse- 
quently the  court  will  notenforce  the  pr6ductionof  the  ori- 
ginal books**,  unless  it  appear  to  be  necessary  that  they 
should  be  inspected  on  account  of  a  rasure,  new  entry,  or 
the  like,  which  must  be  verified  by  affidavit 

d  R.  T.  Richardson,  9  Eait,  469.  g  Per  Cur.  R.  v.  MoUienell,  1  Str.  93. 

e  R.  T.  Autridge,  sT.  R.  467.  b  Brocas  y.  ATayoT,  &c.  of  Loudo^  1 

f  R.  ▼.  Portreeve  of  Honiton,  in  Devon-  Str.  307. 
shire,  £.  1  Geo.  MS. 
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In  a  case^  where  it  was  iiMiBted,  that  by  the  cmMtitiitioft 
of  a  corporation  by  prescription,  no  person  was  capable  of 
being  elected  a  common-counciiman,  who  did  not  inhabit 
within  the  borough,  and  also  hold  a  burgage  tenure;  to 
prove  that  such  was  the  constitution^  a  witness  was  called, 
who  was  an  inhabitant  of  the  borough,  but  had  no  burgage 
tenure.  The  court  were  of  opinion,  that  he  was  a  good 
witness,  observing,  that  there  was  a  necessity  of  allowing 
such  people  in  a  question  of  this  nature,since  they  must  best 
know  the  right;  besides,  he  was  in  effect  a  witness  against 
himself,  by  saying,  **  though  I  am  an  inhabitant,  yet  I  have 
no  right  to  ne  chosen,  because  I  have  not  a  burgage 
tenure/* 

A  person  having  a  bare  authority,  and  not  being  a  party  to 
the  record,  is  not  prevented  from  being  a  witness. 

The  custom  of  a  corporation,  in  the  election  of  a  mayor, 
was^,  that  at  a  court-leet,  held  within  the  town,  the  old 
mayor  nominated  one  elisor,  and  the  town-clerk  another; 
and  in  case  the  town-clerk  refused  to  do  it,  or  was  absent, 
then  the  mayor  chose  both  the  elisors,  which  elisors,  so 
chosen,  nominated  the  jurprs,  who  were  to  elect  the  mayor 
for  the  subsequent  year.  An  information  in  the  nature  of  a 
quo  warranto  was  brought  against  the  defendant,  to  shew  by 
what  authority  he  claimed  to  be  mayor  of  Tintagei.  And 
there  was  likewise  an  information  granted  against  one  James 
Hoskins,  for  exercising  the  office  of  an  elisor;  and  a  third 
information  against  one  Pascho  Hoskins,  for  executing  the 
powers  of  juror  in  that  corporation.  These  informations 
were  carried  down  to  Cornwall,  to  be  tried  there  before  Baron 
Thompson.  And  when  the  information  against  the  mayor 
came  to  be  tried,  his  right  depending  upon  the  validity  of 
this  custom,  upon  which  one  of  the  issues  wasjoined,  hecalled 
James  and  Pascho  Hoskins,  to  prove  the  custom  of  this  bo- 
rough to  be  as  set  forth  above.  But  the  counsel  for  the  king 
objected  to  the  competency  of  their  testimonies;  because 
they  were  called  to  support  a  custom,  which  they  were  con- 
cerned ia  interest  to  maintain ;  for  if  there  was  no  such 
custom,  then  Jan^es  Hopkins,  who  was  chosen  an  elisor  by 
the  late  mayor,  in  the  absence  of  the  town-clerk,  was 
wrongfully  chosen ;  and  so  likewise  must  Pascho  Hoskins 
be,  being  nominated,  a  juror  by  James  Hoskins.  And  Thomp- 
son B.  thinking  this  was  a  sufficient  objection  to  their  com- 
petency, refused  to  admit  their  testimony^  whereupon  a 

i-  StetVDSOQ  V.  Nerinson,  Str.  563.  Ld.    k  R.  t.  Gray,  Mayor  of  TinUgel,  Bt  IL. 
Raym.  IS53.  Hil  lo  Geo.  3.  MS.  S.  C.  by  the  nam* 

of  R.  ▼.  Bray,  C.  T.  H.  356. 
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verdict  waa  found  for  the  king.  A  new  trial  waa  afterwards 
moved  for»  on  the  ground  that  the  witnesses  were  competent 
and  ought  to  have  been  received.  The  case  having  been 
very  fully  argued.  Lord  Hardwicke  C.  J.  observed,  that  it 
would  be  proper  to  consider  the  objections  against  James 
and  Pascho  Hoskins  separately,  the  strongest  of  which  lay 
against  James,  the  elisor.-*'*  The  objections  against  James 
are  principally  two:  Ist,  that  he  is  interested  in  the  proof  of 
this  custom,  because  he  has  derived  his  right,  and  executed 
bis  authority,  under  that  custom  which  he  was  called  to 
prove.  $dly,  that  he  is  interested  if  there  is  no  such  custom; 
for  then  the  former  mayor  had  not  any  authority  to  choose 
him  as  an  elisor,  and  consequently  be  will  be  liable  to  be 
punished  in  an  information  in  quo  warranto,  for  exercising 
such  a  power.  As  to  the  1st  objection,  that  James  derives 
his  own  authority  from  this  custom,  I  think  the  proper  an- 
swer to  it  is,  that  his  authority  is  ended;  and  his  claim  is  not 
that  of  an  office  or  franchise,  but  only  a  naked  authority. 
For  be  .is  only  an  elisor  chosen  by  the  corporation,  for  the 
purpose  of  returning  a  jury  to  choose  a  mayor;  and  that  is 
not  an  oflBce,  but  an  authority  constituted  for  that  particular 

Eurpose.  And  I  am  not  aware  of  any' case,  where  a  person 
aving  a  bare  authority  only,  and  not  being  a  party  to  the 
record,  as  James  was  not,  wa^  ever  hindered  from  being  a 
witness:  as  in  the  case  of  sheriffs  and  their  officers,  who  are 
alwaysallowed  to  be  witnesses  to  prove  the  execution  of  the 
process^  and  what  was  done  under  it,  if  they  are  not  parties 
to  the  record.  And  therefore  I  think  James  had  no  interest 
in  this  office.  As  to  the  Sd  objection,  of  his  being  liable  to 
be  punished  by  an  information,  for  a  wrong  exercise  of  his 
power,  I  think  it  is  by  much  the  most  material  one.  But  it 
goes  to  his  credit,  and  not  to  his  competency,  as  I  think ;  for 
I  don*t  know  of  any  case  where  ever  it  has  been  held,  that  a 
man  was  an  incompetent  witness,  because  he  was  possibly 
liable  to  be  punished  in  an  inforniation  in  nature  of  quo 
warranto,  for  a  past  act,  the  lawfulness  of  which  he  may 
probably  support  by  the  testimony  he  is  about  to  give  in 
another  action,  to  which  he  is  not  a  party.  And  it  is  every 
day's  experience,  that  persons  who  have  formerly  executed 
offices  in  a  corporation,  are  produced  to  prove  what  they 
did  when  they  were  in  the  office,  and  what  has  been  usually 
done  in  their  time;  though,  in  all  such  cases  these  officers 
have  been  liable  to  be  punished  by  informations  for  their 
unlawful  acts,  the  statute  of  limitations  not  extending  to 
informations  in  quo  warranto.  And  yet  such  witnesses  have 
been  always  allowed  as  the  best  evidence.  And  should  we 
determine  that  no  person  is  a  competent  witness  in  matters 
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belonging  to  corporations^  who  is  by  possibility  liable  to  be 
punished  by  information,  we  should  shut  out  a  great  deal  of 
good  evidence.  Wherever  any  unlawful  act  is  done  in  a 
corporate  assembly,  the  whole  assembly  is  liable  to  be  pu^^ 
nished  by  informations  ;  and  yet  the  persons  who  were  pre- 
sent at  such  assemblies  are  always  allowed  to  be  good  wit- 
nesses; and  if  they  were  not  allowed,  there  would  be  no 
evidence  as  to  such  acts  at  all.  The  case  in  2  Ro.  Ab.  fa 
685.pl.  S.  which  says,  if  three  several  men,  upon  a  suit  in 
chancery,  depose  that  J.  S.  made  such  an  arbitration,  &c., 
and  upon  that  the  party  grieved  brings  three  several  actions 
against  them  for  perjury,  each  of  them  shall  be  a  competent 
witness  for  the  other  in  the  several  actions,  is  full  as  strong  as 
this,  which  case  is  mentioned  in  ^  Bale's  History  of  the  Pleas 
of  the  Crown,  280.  And  in  3  Keb.  90.  a  person  interested 
was  allowed  to  be  a  witness.  Therefore,  upon  these  reasons, 
without  looking  into,  and  comparing  all  the  cases  which 
have  been  cited  at  the  bar,  so  as  to  distmguish  one  from 
another,  (which,  if  I  had  done,  it  would  have  been  difficult 
tJo  have  rec&nciled  them  together,)  I  think  the  objection  to 
James  Hoskins  goes  only  to  his  credit,  and  not  to  his  compe- 
tency. And  the  objection  to  Pascho  Hoskins  is  weaker  than 
that  to  James.  Whenever  a  question  arises  about  the  com- 
petency or  credit  of  a  witness,  i  am  always  inclinable,  unless 
the  objection  is  very  strong,  to  allow  it' only  to  his  credit; 
because,  if  the  objection  is  allowed  to  his  competency,  it 
tends  to  shut  out  that  light  which  an  allowance  only  to  his 
credit  admits ;  and  after  the  examination  of  the  witness,  the 
judge  who  tries  the  cause  may  make  such  observations  to  the 
jury  upon  the  evidence  of  the  witness  as  he  shall  think  pro- 
per to  take  off  the  weight  of  the  evidence."  The  other 
judges  concurred,  and  a  new  trial  was  granted. 

A  judgment  of  ouster  may  be  given  in  evidence  to  prove 
the  ouster  of  a  third  person,  by  whom  the  defendant  was 
admitted.  In  a  quo  warranto  to  try  defendant's  right  to  be 
abailiflof  Scarborough^  in  setting  out  his  right,  he  shewed 
his  own  election  under  Batty  and  Armstrong,  two  former 
bailiffs,  alleging,  that  at  the  time  of  his  election  they  were 
bailiffs.  Among  nmny  other  issues  the  coroner  took  this, 
that  Batty  and  Armstrong  were  not  bailiffs,  as  alleged  in  the 
plea.  The  proof  of  this  issue  lying  upon  the  defendant,  be 
gave  general  evidence  of  the  election  and  right  of  Batty  and 
Armstrong.  And  to  encounter  that,  the  prosecutor  gave 
evidence  of  the  oustora  of  the  borough  of  electing  baililis, 
and  produced  a  record   whereby  judgment  of  ouster  w«§ 


QUO  WARRANTO.  1047 

given  against  Batty  and  Armstrong,  to  remove  them  from 
the  office,  as  not  being  duly  elected  to  it.     And  it  being bb« 
jected  on  the  trial,  that  this  record  ought  not  to  be  read 
against  the  defendant,  and  the  judge  having  allowed  it  to  be 
read,  and  left  the  whole  evidence  on  both  sides  to  the  jury,  to 
consider  whether  these  persons  were  bailiffs  or  not,  and  the 
issue  being  found  for  the  king,  defendant  moved  for  a  new 
trial;  1st,  because  this  record  was  res  inter  alios  acta,  to 
which  the  defendant  was  neither  party  or  privy,  and  so  Hit 
nocerenon  dehuit;  although  the  judgment  should  have  been 
obtained  by  default,  mispleading,  ignorance  of  their  case, 
or  even  by  collusion,  as  the  defendant  was  a  stranger  to  it, 
he  by  law  could  not  be  let  in  to  prevent  any  of  those  incon- 
veniences, and  therefore  it  ought  not  to  have  been  admitted 
as  any  evidence  against  him,  but,  in  the  trial  of  his  right, 
should  have  been  totally  rejected.    Sdly,  that  the  instances 
where  records  between  other  parties  have  been  read,  are,  in 
cases  of  general  customs,  as  in  the  city  of  London  v.  Clerk, 
Carth.  181.  where,  in  a  demand  of  toll,  verdicts  against  other 
persons  were  read  against  the  defendant,  and  were  undoubt- 
edly good  evidence,  amounting  to  no  more  than  payment  of 
the  toll  by  strangers,  which  is  always  allowed  as  evidence  to 
prove  a  custom.    But,  in  this  instance,  the  record  was  read 
to  a  single  fact,  viz.  the  election,  which  the  law  does  not 
allow.     Lock  V.  Norborn,  3  Mod.  141.  where  it  is  expressly 
laid  down,  that  none  can  be  bound  by  a  verdict  against  ano- 
ther that  is  not  partv  or  privy  to  it,  as  the  heir  of  the  ances- 
tor, or  the  like.     Sdly,  that  this  record,  as  read,  must  neces- 
sarily be  conclusive  evidence,  and  could  not  by  law  be  left  to 
the  jury,as  a  matter  that  they  could  find  against.  Records  are 
of  so  high  a  nature,  that  there  can  be  no  averment,  much  less 
parol  proof  admitted  against  them:  and,  therefore,  to  say  that 
the  whole  evidence  was  left  to  the  jury,  was  impossible; 
and  the  rather,  because  the  credit  of  a  record  ought  not,  in 
any  case,  to  be  submitted  to  them. 

On  the  other  side  were  cited  trials  per  pais,  906.  Skin.  16. 
Brounker  v.  Sir  Robert  Atkins,  where  a  nonsuit  against  a 
predecessor  in  the  same  office  was  read  against  a  successor, 
because  he  came  in  privity,  as  an  heir  under  an  ancestor.  So 
Rumball  v.  Norton,  upon  a  traverse  to  the  return  of  a 
mandamus,  to  swear  plaintilf'a  burgess  of  Calne,  on  nonfuil 
elweUiM,  a  judgment  of  ouster  against  one  of  the  plaintiff's 
electors  was  given  in  evidence  against  the  plaintiff.  So. 
Mich.  13  G.  1.  the  King  v.  Bulcock,  on  a  trial  of  a  quo  war- 
ranto to  try  defendant's  right  to  be  a  mayor  of  Southampton, 
a  j  udgment  of  ouster  against  his  predecessor  was  read  af^inst 
turn.    Besides,  it  was  ot:(|ected  that  several  other  material 

VOL.  II.  as 
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nsuts  vrere  found  against  the  defendant :  and,  therefore, 
though  this  evidence  ought  not  to  have  been  given,  yet  the 
party  ought  not  to  have  a  new  trial. 

Per  Cur.  This  evidence  seems  to  have  been  rightly  ad- 
mitted. The  defendant  has  made  the  title  of  Batty  and 
Armstrong  part  of  his  right;  and  if  he  gives  evidence  of  the 
right  of  their  election,  can  that  be  better  disproved  than  by 
a  judgment  of  ouster,  wherein  such  election  is  declared  to  be 
void?  Indeed  this  evidence  was  not  of  itself  conclusive,  but 
might  have  been  repelled  by  proving  fraud,  neglect,  or  any 
other  circumstance  which  would  have  abated  the  weight  of 
the  judgment.  And  if  any  thing  of  that  kind  had  appeared, 
the  force  of  it,  as  to  the  defendant,  would  have  been  greatly 
lessened.  But  what' makes  this  case  still  plainer  is,  that 
defendant,  by  his  plea,  makes  title  under,  and  takes  upon 
himself  to  justify,  their  election;  and  therefore  ought  to  be 
bound  by  what  has  been  transacted  by  them.  And  if  this 
evidence  had  been  erroneously  admitted,  yet  here  are  many 
more  issues  found  against  him,  to  which  no  objection  is 
made ;  and  being  any  of  them  sufficient  to  entitle  the  crown 
to  a  judgment  oi  ouster  against  defendant,  there  is  no  colour 
to  grant  a  new  trial  on  this  point.  And  for  these  reasons  it 
was  denied. 

But  although  a  judgment  of  ouster  against  one  corporator, 
is  admissible  against  another,  deriving  title  through  himp  it 
is  not  conclnsive". 


JX.  Judgment. 

By  Stat.  9  Ann.  c.SO.s.5.  it  is  enacted  and  declared^  "that 
in  case  any  person,  against  whom  any  information,  in  the 
nature  of  a  quo  warranto,  shall  be  exhibited  in  any  of  the 
said  courts  (14),  shall  be  found  or  adjudged  guilty  of  an 
usurpation,  or  intrusion  into,  or  unlawfully  holding  and  exe- 
cuting any  of  the  said  offices  or  franchises,  it  shall  be  law- 
ful for  the  said  courts  respectively,  as  well  to  five  judgment 
of  ouster  against  such  person  from  any  of  the  said  offices 
or  franchises,  as  to  fine  such  person  for  his  usurping,  &c.  any 
of  the  said  offices  or  francliises;  and  the  said  courts,  re- 
spectively, may  give  judgment,  that  the  relator  shall  rcco- 
ver  his  costs  of  such  prosecution;  and  if  judgment  shall  be 

m  R.  ▼.  Grimes,  5  Barr.  9598. 


(14)  Court  of  KingV  Bench,  courts  of  sessions  of  counties  psla* 
tine,  or  courts  of  grand  sessions  in  Wales. 
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given  for  the  defeDdant,  in  such  inforroation,  he  aball  reco- 
ver his  costs  against  such  relator;  such  costs  to  be  levied  in 
manner  aforesaid. 

In  an  'information  against  defendant  for  exercising  the 
office  of  mayor  of  Penryn^  it  appeared,  that  by  the  letters 
patent  of  incorporation  it  was  directed,  that  the  mayor  elect, 
before  he  should  be  admitted  to  execute  his  office,  should 
take  a  corporal  oath,  before  the  last  mayor,  for  the  faithful 
execution  of  bis  office.'  The  defendant  pleaded,  that  he  was 
elected  and  duty  sworn  mayor;  and  issue  being  taken  in  the 
replication,  both  as  to  his  being  elected  and  sworn,  upon  the 
trial,  the  jury  found  that  he  was  elected,  but  that  he  was  not 
sworn;   and  thereupon  judgment  of  ouster  was  given"  in 
B.  R.    Upon  writ  of  error*  brought  in  D.P.  it  was  insisted, 
that  the  judgment  was  erroneous;  for  it  appeared  upon  the 
record,  that  his  right  to  the  office  was  established  by  the 
verdict,  which  found.that  he  was  elected;  and  yet,  whilst 
this  judgment  of  ouster  stood,  the  plaintiff  could  not  have 
theeff<^ct  of  a  mandamus  to  be  sworn  in,  though  the  lega* 
lity  of  his  election  was  not  disputed,  and  though  no  time  was 
limited  by  the  charter  for  his  being  sworn  in,  nor  was  he  by 
law  debarred  from  having  such   mandamus,  although  he 
acted  before  he  was  sworn  in.     For  the  defendant,  in  error, 
it  was  contended,   that  it  being  expressly  required  by  the 
charter  of  incorporation,  that  the  mayor  elect  should  take  the 
oath  of  office,  before  he  should  be  admitted  to  execute  such 
office^  it  became  necessary  for  the  plaintiff,  in  order  to  make 
his  justification  complete,  to  allege,  that  he  did  accordingly 
take  such  oath;  and  this  allegation  having  been  falsified  by 
the  verdict,  the  justification  being  entire  was  destroyed,  and 
he  was  found  tb  be  an  usurper,  and  consequently  subject  to 
the  judgment  of  ouster,  as  being  the  only  legal  judgment  in 
this  case.    The  judgment  of  the  court  of  King's  Bench  was 
affirmed  (15). 

In  a  subsequent  term,  viz.  E.  11  Geo.  Str.  625.  Pender 
having  applied  for  a  mandamus  to  swear  him  into  the  office  '. 
to  which  he  had  been  elected,  the  court  refused  to  grant  it, 
in  consequence  of  the  judgment  of  ouster,  which,  according 
to  the  opinion  of  Raymond  C.  J.  did  away  the  election,  and, 
he  thought,  that  without  a  new  election,  since  the  judgment, 

B  R.  T.  Pender,  Str.  583.  Ld.  Raym.        o  8  Bro.  P.  C  994.  Tonlin*!  edit. 
1447.  8.  C.  cited  per  Curiam. 


(15)  The  judgment  was  affirmed  trt/Aoti/  costs;  the  judges  ha  vin^ 
delivered  it  as  their  opinion,  that  costs  ware  not  recoverable  in  this 
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the  party  was  not  entitled  to  a  mandamus.    In  this  case, 
Lora  Raymond^  Powys,  and.Fortescue  Js.  concurred  in  the 
propriety  of  the  absolute  judgment  of  ouster,  which  had 
been  given  in  the  former  .case.  Raymond  C.  J.  observing, 
that  he  believed  no  precedent  could  be  shewn,  where  the 
judgment  was  ever  entered  in  any  other  manner.    And  For- 
tescue  J.  added,  that  a  quo  warranto  was  the  king*8  writ  of 
right,  and  as  against  the  crown  want  of  swearing  in  was  as 
much  as  want  of  an  election;  the  jury,  therefore,  having 
found  in  effect,  that  he  had  no  title  to  the  office,  it  was  of 
course,  that  he  should  be  excluded  from  it  by  the  judgment 
of  the  court.     He  remarked  also,  that  he  had  never  heard  of 
any  other  judgment,  and  that  it  was  reasonable  to  exclude  a 
person  who  appeared  to  have  no  title.    Reynolds  J.,  how- 
ever, expressed  an  opinion,  that  there  ought  properly  to  have 
been  a  judgmentof  ouster  quousgue  only,  upon  tne  finding  of 
the  jury,  in  the  R,  v.  Pender.    And  in  a  late  case  of  R.  v. 
Clarke,  (S  East,  75.)  who  having  been  ill  sworn  in,  bad  af- 
terwards disclaimed  upon  an  information  filed  against  him  for 
usurping  the  office,  and  though  having  submitted  to  a  judg- 
ment of  complete  ouster,  he  was  held  to  be  concluded  from 
setting;  up  again  his  original  right,  yet  Lord  Kenyon  inti- 
mated, that  there  might  have  been  a  judgment  quousque  only 
against  him.     The  same  point  was  again  agitated  in  the  R. 
v.  Coiirtenay,  H.  48  Geo.  3.  9  East,  946.  the  court,  however, 
being  of  opinion,  that  the  defendant  had  been  well  elected 
and  sworn  in,  were  not  required  to  pronounce  any  opinion 
as  to  the  nature  of  the  judgment;  but  they  said,  that  after 
diligent  search,  they  could  not  .find  any  precedent  of  a  judg- 
ment of  ouster  quousque  upon  the  files  of  the  court. 

In  the  case  of  the  King  v.  Biddle,  Str.  952.  the  defendant 
confessed  an  usurpation  during  part  of  the  time  charged 
in  the  information,  and  from  that  time  insisted  on  an  elec- 
tion. The  prosecutor  having  entered  up  judgment  of  ouster^ 
the  court  ordered,  that  all  the  judgment,  except  that  of  co- 
piaturprojine^  might  be  expunged,  observing,  that  it  would 
be  hard  that  a  subsequent  good  election  should  be  done 
away,  as  it  would  be  by  the  judgment  of  ouster.  And  they 
distinguished  it  from  Pender's  case,  where  the  party  had 
been  guilty  of  an  usurpation  during  all  the  time  charged  in 
the  information. 

•  A  quo  warranto  information  has,  of  late  years,  been  con- 
sidered merely  in  the  nature  of  a  civil  proceeding;  and  con- 
sequently the  court  will  grant  a  new  trial^ 

p' H.  V.  Fraocifl,  sT.  R.  484. 
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REPLEVIN. 

I.  In  what  Cases  a  Replevin  may  be  maintained. 
11.  Of  the  Proceedings  in  Replevin  at  Common  LaWy 
and  the  Alterations  made  therein  by  Statute. 
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prietate  probandd. 
V.  Of  the  Process  for  removing  the  Cause  out  of 
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2.  Of  the  Avowry  for  Damage  Feasant^^ 

Pleas  in  Bar — Escape  through  Defect 
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I.  In  what  Cases  a  Replevin  may  be  maintained. 

It  is  said,  in  3  Bl.  Com,  147.  that  a  replevin  is  founded  on 
a  distress  taken  wrongfully  and  without  sufficient  cause  (1) ; 
whence  it  may  be  inferred  that  the  learned  commentator 
supposed  that  this  remedy  was  cortfined  to  a  taking  by  dis^ 
tress.  But,  (as  it  was  Justly  remarked  by  Loixl  Redesdale, 
Ch.  in  Shannon  v.  Shannon,  1  Sch.  &  Lef,  S27.)  this  defini- 
tion of  replevin  is  too  narrow,  and  many  old  authorities 
will  be  found,  in  the  books,  of  a  replevin  having  been 
brought  where  there  was  not  any  distress  (2).     The  writ. 


(1)  Although,  generally  speaking,  wherever  there  is  a  distress, 
replevin  may  be  maintained,  yet  this  rule  is  not  universally  true; 
for  it  appears  from  R.  v.  Monkhou«e,  Str.  1184.  that  the  court  di- 
rected an  attachment  to  be  issued  against  au  under-sheriff,  for 
granting  a  replevin  of  goods  distrained  on  a  conviction  for  deer 
stealing.  So  a  replevin  will  not  lie  upon  a  distress  made  for  a  duty 
to  the  crown.  R.  v.  Oliver,  Bunb.  14.  But  where  the  plaintiff 
brought  replevin  for  goods  levied  under  a  warrant  of  distress,  for  an 
assessment  made  by  a  special  sessions  under  the  highway  act. 
Id  G«  3.  c.  78.  s.  47* f  on  the  ground  of  the  preroise8»  for  which  he 
was  assessed,  being  situated  without  the  township  which  was  liable 
to  repair  the  road  ;  the  court  refused  to  set  aside  the  proceedings. 
Fenton  v.  Boyle,  Feb,  12th,  ISO7.  C.  B.  2  Bos.  &  Pul.  N.  R.  399. 

(3)  Replegiare  est,  rem  afmd  alium  detent am^  cautione  tegitimd 
interpositd,  redimere.  Spelm.  Gloss.  485.  Quoit/  les  biens  ou 
chattels  d'aucun  sont  prises,  il  avera  per  common  ley  un  breve  hors 
de  Chancery  commandant,  &c.  Doct.  Flar.  Refileviu,  313.  Replevin 
lies  of  all  goods  and  chattels  onlawfally  taken.  Comyns^  I^ig* 
Replevin  (A).  A^  replevin  is  a  judicial  writ  to  the  sheriff,  com- 
plaining of  an  unjust  taking  and  detention  of  goods  and  chattels. 
Gilb.  Repl.  58.      Note   by  the  learned  reporters  of  the  Irish 
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as  wcis  further  remarked  by  Ld.  Redesdale,  is  founded  on  a 
taking,  and  the  right  which  the  party  from  whom  the 
goods  are  taken,  has  to  have  them  restored  to  him,  until  the 
question  of  titte  to  the  goods  is  determined.  The  person 
who  takes  them  may  claim  property  in  them ;  and  if  he 
does,  the  sheriff  cannot  deliver  the  goods  until  that  question 
is  tried;  but  this  claim. of  property  can  be  made  only  where 
there  has  been  a  taking;  and  it  appeared  to  him  that  the 
writ  of  replevin  was  calculated  in  such  cases  to  supply  the 
place  of  detinue  or  trover,  and  to  prevent  the  party  from 
whom  the  goods  were  taken  being  put  to  those  actions^ 
except  in  cases  where  the  other  could  shew  property. 

A  replevin  lies  for  goods  and  chattels  only*,  hence  it  can- 
not be  maintained  for  things  alhxed-to  the  freehold. 

In  a  replevin  for  taking  the  goods  and  chattel8^  to  wit, 
one  lime-kiln,  &c,  of  the  plaintiff,  to  which  there  was  an 
avowry  for  rent  in  arrear,  the  plaintiff  in  his  plea  in  bar, 
said,  that  the  lime-kiln,  before  and  at  the  said  time,  when, 
&;c.  was  affixed  to  the  freehold  of  the  piece  or  parcel  osf 
ground  on  which,  &c.  and  as  such  was  by  law  exempt  from 
any  distress  for  the  arrears  of  rent  in  the  avowry  men* 
xioned,  and  ought  not  to  have  been  distrained  for  the  samfu 
ice.  To  this  plea,  the  defendant  demurred  generally.  After 
argument,  the  court  were  of  opinion,  that  the  plea  in  bar 
could  not  be  supported,  because  it  was  a  departure  from 
the  declaration.  That  tbe  declaration,  treating  the  lime- 
kiln as  a  chattel,  might  possibly  be  true;  because  lime  may 
be  burnt  in  a  portable  oven,  and  the  kiln  need  not  therefore 
necessarily  be  affixed  to  the  freehold;  but  that  as  the  plea 
in  bar  stated  it  to  be  affixed  to  tbe  freehold,  it  was  incon- 
sistent with  the  declaration. 


II.  Of  the  Proceedings  in  Replevin  at  Commit  Law^ 
and  the  Alterations  made  therein  by  Statute. 

At  the  common  law*,  the  proceedings  in  replevin  com- 
menced with  suing  out  of  the  Court  of  Chancery  a  writ  of 

a  1  lost.  14S.  b.        b  NibSet  ▼*  Smith,  4  T.  R.  504.        c  s  Inst  140. 


«««a*^MW* 


Chaaeery  Cases,  temp*  Ld.  Red<*8dale.  See  also  Bull.  N.  P.  B.  2. 
c.  4«^-**  iEleplcvin  may  be  brought  in  any  case  where  a  man  has  hud 
his  gaods  taken  from  kin  by  another.*'    See  also  I  InsU  1 45.  b. 
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replevin,  directed  to  the  sheriff  of  the  county  vhere  the 
distress  was  taken.  Generally,  writs  directed  to  the  sheriff 
gave  him  a  ministerial  power  only  ;  but  the  writ  of  replcTin 
was  in  the  nature  of  a  justicies,  not  returnable,  and  gave  the 
sheriff  a  judicial  authority  to  determine  the.matter  in  qucs* 
tion  between  the  parties.  Thus  distinguished  from  other 
"writs,  it  was  called  festinum  femedium^  a  speedy  reiHedy; 
but,  notwithstanding  the  advantage  accruing  to  the  subject 
from  the  circumstances  of  its  being  a  justicial  writ,  it  was 
frequently  attended  with  so  much  delay  as  to  require  the 
interposition  of  the  legislature.  This  delay  arose  from 
several  causes:  1.  From  the  necessity  of  an  application  to 
Chancery,  when  the  distress  was  taken  in  a  distant  part  of 
the  kingdom. 

To  obviate  this  inconvenience,  it  is  provided  by  stat. 
5S  H.  3.  (commonly  called  the  statute  of  Marlebridge)  c.  21. 
that  if  the  beasts  (3)  of  any  person  are  taken  and  unjustly 
detained,  the  sheriff,  after  complaint  made  to  him,  may  de- 
liver them  without  the  hindrance  or  refusal  of  the  person 
who  shall  have  taken  the  beasts. 

To  make  this  remedy  more  effectual,  and  to  render  the 
delivery  of  distresses  more  expeditious,  it  is  enacted  by  stat 
1  &  2  rh.  &  Ma.  c.  12.  s.  3.  that  "  Every  sheriff  of  shires, 
not  being  cities,  or  towns  made  shires,  shall,  at  his  first 
couiity  day,  or  within  two  months  next  after  he  has  re- 
ceived his  patent  of  office,  appoint  and  proclaim,  in  the 
shire  town,  four  deputies  at  the  least,  dwelling  not  above 
twelve  miles  one  from  the  other,  who  shall  have  authority, 
in  the  sheriff's  name  to  make  replevins,  and  delivery  of 
distresses^  in  such  manner  and  form  as  the  sheriffs  may  and 
ought  to  do. 

By  force  of  the  statute  of  Marlebridge*  (52  H.  3.  c.  2f.) 
the  sheriff  may  hold  plea  in  replevin  by  plaint  of  any  value, 
and  this  plaint  may  be  taken  out  of  the  county  court^,  and 
replevin  made  immediately^  (4).    But  it  is  incumbent  on 

d  9  lust.  139.  e  Id.  f  l  Inst.  145.  b.  s  Inst.  139. 


(S)  The  word  in  the  statute  is  "  averia,"  '*  beasts,"  but  it  is 
usual  for  the  sheriff  to  hold  plea  of  replevin  by  pUuni  of  other 
goods  and  chattels  as  well  as  cattle. 

(4)  This  position',  which  is  to  be  found  in  2  Inst*  139.  is  not 
warranted  by  21  Edw.  4.  66.  there  referred  to.  But  it  is  said  ia 
Brokf,  Repl.  pU  46.  to  be  the  best  opinion.  The  reason  assigned 
for  it  by  Sir  Edw.  Coke  it,  **  that  it  would  laibtaAe.  agaioat  ftke 
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the  sheriff  to  entertbe  plaint  at  the  next  county  court,  in 
order  that  it  may  appear  on  the  rolls  of  the  court.  This 
statute  does  not  extend  to  hundred  courts.  The  hundred 
court,  which  derives  its  authority  from  the  county  court', 
cannot  prescribe  to  grant  replevins  by  plaint  by  its  steward 
out  of  court;  for,  at  common  law,  the  sheriff  could  only 
replevy  by  writ  in  his  county  court. 

The  proceeding  by  replevin  by  plaint  under  the  statute 
has  superseded  the  replevin  by  writ  The  observations, 
therefore,  made  in  this  chapter,  with  respect  to  the  method 
of  prosecuting  replevin,  must  be  understood  with  refer- 
ence to  the  replevin  by  plaint,  except  where  the  proceeding 
by  writ  is  expressly  mentioned. 

9.  Another  cause  of  delay  at  common  law  proceeded 
from  the  sheriffs  not  being  able  to  enter  a  liberty  without 
a  non  omittas^  where  the  distress  was  taken  and  impounded 
within  any  liberty  which  had  return  of  writs,  and  the  bailiff 
of  such  liberty  did  not  pay  any  regard  to  the  warrant  of  the 
sheriff.  The  statute  of  Marlebridge  has  removed  the  ne- 
cessity of  suing  out  the  turn  otnittas,  but  still  the  sheriff 
must  make  a  warrant  to  the  bailiff  of  the  liberty  before  he 
can  enter. 

3.  The  same  cause  of  delay  as  that  last-mentioned  was 
experienced  in  cases  where  the  distress,  though  not  taken 
within  a  liberty,  yet  was  impounded  Within  it  By  force  of 
the  statute  of  Marlebridge,  the  sheriff  may  in  this  case 
enter  the  liberty  immediately,  even  without  previously 
issuing  a  warrant 


III.  Of  the  Duty  of  the  Sheriff  in  the  Execution  of  the 
Replevin — Of  the  Pledgee — Bond  from  th^ 
Party  replevying — Sureties  under  the  Stat. 
11  G.  2.  c.  19.  s.  23. 

At  the  commencement  of  a  suit,  it  was  the  duty  of  the 
sheriff  at  the  common  law,  in  all  actions,  to  take  trom  the 

g  Hallct  y.  Bin,  Ld.  Raym.  316.  Carth.  3S9.  S.  C. 

! ■ -h*- 


scope  of  the  statute,  that  the  owner  of  the  beasts  should  be  de- ' 
prived  of  the  use  of  them,  until  the  day  on  which  the  county  coiirt  \ 
18  holden,"    The  same  doctrine  is  lain  dowrf  in  i  Inst  145.  b. 
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plaintiff  pledges  for  the  prosecution  of  iiis  suit.  Thii  duty 
was  the  tame  in  replevin ;  but  as  these  pledges  were  only 
answerable  for  the  amerciament  to  the  king,  pro  falsa  cfa- 
more,  if  the  plaintiff  did  not  prevail  in  the  suit,  they  were 
found  insufficient  for  the  security  of  the  defendant  in  reple- 
vin, inasmuch  as  if  the  party  distrained  upon,  either  sold  or 
eloigned  the  distress  after  the  replevy,  the  defendant  was 
wholly  prevented  from  reaping  any  advantage  from  an 
award  of  a  return.  To  remedy  this  mischief  the  stat. 
Westm.  2.  (13  Ed.  1.)  c.  2.  requires  the  sheriff,  before  be 
makes  deliverance  of  the  distress,  to  take  from  the  plaintiff 
not  only  pledges  for  the  prosecution  of  the  suit,  but  also 
for  the  return  of  the  beasts,  if  a  return  be  awarded.  And 
if  the  sheriff  take  pledges  in  any  other  manner,  he  is  to 
answer  for  the  price  of  the  cattle  to  the  distrainors ;  and  if 
the  bailiff  has  not  wherewith  to  make  restitution,  it  is  to  be 
made  by  bis  superior. 

The  course  pursued  by  sheriffs,  or  other  officers  making 
replevins,  in  carrying  into  effect  the  provisions  of  this  sta- 
tute, does  not  appear  to  have  been  uniform.  Two  different 
methods  have  been  adopted  by  them  for  the  protection  of 
the  defendant  The  first  method  has  been  to  take  a  bond 
from  the  pledges  conditioned  for  the  appearance  of  the  party 
replevying  at  the  next  county  court',  for  his  prosecuting 
his  suit  with  effect,  and  making  return  of  the  distress,  ii 
return  should  be  adjudged.  In  taking  this  security^  the  she- 
riff has  been  considered  as  pursuing  the  directions  of  the 
statute  ;  for  the  word  pledges  has  been  holden  to  be  syno- 
nimous  with  sureties. 

The  other  method  has  been  to  take  a  bond  from  the  party 
replevying  (5);  the  condition  of  which  is  similar  to  the 
former,  viz.  that  the  obligor  will  appear  at  the  next  oountj 
court,  and  then  and  there  prosecute  his  suit  with  effect,  and 
also  that  he  will  make  return  of  the  beasts,  if  return  thereof 
be  adjudged  by  law  (6). 

i   Daltou*!  Shff.  439.        k  Ld.Raym.  27s.  Latw-  687.  DaStonVi  6hff.  438. 


(5)  I  have  D(%  been  able  to  discover  the  origin  or  first  intro- 
duction of  these  securities,  and,  consequently,  I  cannot  ascertain 
which  is  the  most  ancient.  The  usage  has  been  not  to  take  both 
securities  at  the  same  time,  but  the  sheriff  has  exercised  his  discre- 
tion in  taking  either  one  or  the  other,  as  seemed  most  convenient. 
The  bond  from  the  party  replevying  has,  I  believe,  been  most  ge- 
nerally adopted. 

(6)  *'  In  all  replevin  bonds  there  are  several  independent  con- 
ditions ;  one  to  prosecute^  another  to  return  the  goods  replevied, 
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Although  thefltatate  of  Westm.  9d.  cie.  is  entirely  silent 
ts  to  a  bond  from  the  party  replevying,  yet  it  has  been 
decided  that  bonds  of  this  kind  are  lawful',  and  if  the 
condition  be  not  performed,  an  action  may  be^brought  on 
them. 

It  does  not  appear  that  the  sum  in  which  these  securities, 
viz.  the  bond  from  the  pledges,  or  the  bond  from  the  party 
replevying,  should  be  taken,  has  ever  been  ascertained.  To 
provide,  therefore,  a  more  effectual  security  for  defendants, 
oy  fixing  the  responsibility  of  the  sureties,  and  to  prevent 
vexatious  replevins  in  cases  of  distress  for  rent  arrear,  it  is 
enacted  by  stat.  11  6.  9.  c.  19.  s.  23.  '*  that  sheriffls,  and 
other  officers  having  authority  to  grant  replevins,  shall  (7), 
in  every  replevin  of  distress  for  rent,  before  any  deliverance 
of  the  distress,  take  in  their  own  names  {Voni  the  plaintiff  and 
two  responsible  persons,  as  sureties,  a  bond  in  double  the 
value  of  the  goods,  conditioned  for  prosecuting  the  suit  with 
effect,  and  without  delay,  and  for  duly  returning  the  dis- 
tress in  case  a  return  shall  be  awarded."  The  statute  then 
proceeds  to  authorise  the  sheriff  or  other  officer  to  assign 
such  bond  to  the  avowant,  or  person  making  Cognisance, 
who  may  maintain  an  action  upon  it  in  the  superior  courts"*, 
in  the  event  of  its  being  forfeited.  In  this  action,  if  the 
declarfttion  state  that  the  plaintiff,  as  bailiff  of  one  J.  S. 
distrained,  &c.  it  is  sufficient,  without  stating  that  the 
plaintiff,  at  the  time  of  the  assignment  of  the  bond,  was 
either  avowant  or  person  making  cognisance  in  the  suit  in 
replevin". 

In  Chapman  v.  Butcher,  Carth.  £48.  the  plaintiff  in  re- 
plevin had  given  a  bond  to  the  bailiffs  of  the' borough  of 
New  Windsor,  conditioned  to  prosecute  his  suit  with  effect 
in  the  court  of  record  of  that  borough,  and  to  make  re- 
turn, if  tetum  should  be  adjudged  by  law.    A  replevin  was 

1  Bbckett  T.  Critwip,  1  Ld.  Raym.    m  Diu  ▼.  k'raeniaii,  s  T.  R.  195. 
278.  n  lb. 


and  a  third  to  inderanify  the  sheriff;  and  a  breach  may  be  assigned 
upQn  any  of  these  distinct  CO  ad  itions.**  P^r  Lee  C.J.  delivering 
the  opinion  of  the  court  in  Morgao  v.  Griffith,  M.  14  G.  2.  B..R. 
7  Mod.  380.  Leach's  ed. 

(7)  If  the  sheriff  or  other  officer  neglect  to  take  a  bood,  aocord* 

JDg  to  the  directions  of  this  statute,  the  courts  will  oot  grant  an 

attachment  against  hios,  aach.  ii^ligence  not  being  an  abuse  of 

any  process  or  the  courts.     Twells  v.  Colriile,  Willes^  375.  tL  v. 

Lewis,  %T.tL  6I7. 
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brought  in  the  borough  court,  and  judgment  giten  for  the 
defeodaot,  which  was  afterwards  reverBed  in  the  Court  of 
King^s  Bench,  on  error,  and  a  new  judgment  was  gi^en 
that  the  plaint  should  abate,  and  that  the  defendant  should 
have  a  return.  An  action  was  brought  on  the  bond,  and  ii 
was  holden  a  lawful  band^  and  the  court  said,  that  it  was  ike 
common  course  to  take  suck  bonds.  With  respect  to  the  con- 
dition, it  was  determined,  that  it  was  not  confined  to  a 
prosecution  in  the  court  of  Windsor,  but  extended  to  the 
prosecution  of  a  writ  of  error  in  the  King^s  Bench,  for 
that  was  part  of  the  suit  commenced  below ;  and  by  the 
words,  *'  if  a  return  should  be  adjudged  by  law,"  the  con- 
dition  was  not  confined  to  the  judgment  of  any  particular 
court  (8),  for  which  reasons  the  court  gave  judgment  for  the 
bailiffs,  the  obligees. 

So  where  the  condition  of  the  replevin  bond  was  to  appear 
in  the  county  court*,  and  then  and  there  to  prosecute  with 
effect ;  it  was  holden,  that  the  words  then  and  there  related 
to  so  much  of  the  prosecution  as  should  be  in  the  countY 
court,  but  that  they  did  not  restrain  it,  and  that  the  bona 
was  forfeited,  the  plaintiff'  having  been  nonsuited  in  the 
iuperior  court,  to  which  the  cause  had  been  removed. 

Plaintiff'  in  replevin  having  given  a  bond  to  prosecute  his 
suit  with  effiecf ,  levied  a  plaint  against  the  defendant,  who 
obtained  an  injunction  to  stay  proceedings  until  a  certain 
day*  on  which  the  plaintiff  in  replevin  died;  it  was  adjudged^ 
that  the  plaintiff*  bad  prosecuted  his  suit  with  effect,  there 
not  having  been  either  a  nonsuit  or  a  verdict  against  him ; 
and  Holt  C.  J.  compared  it  to  the  case  of  a  recognisance  on 
a  writ  of  error,  which  was  to  prosecute  with  effect;  there, 
if  the  plaintiff  was  not  nonsuit,  nor  the  judgment  affirmed, 
the  recognisance  was  not  forfeited. 

In  an  action  brought  by  the  assignee  of  a  replevin  bond% 

o  Vauffhan   y.   Noirii,     Ca.    Temp,    q  Barker  ▼.  Hortoo,  C.  B.  17  Geo.  9. 

Haidw.  137*  Willei,  46o. 

p  D.  of  Ormond  ▼.  Bicrly,  Carth.  519. 

and  IS  Mod.  380. 


(8)  ''  To  prosecute  with  effect,  the  plaintiff  must  not  only  pro- 
ceed to  a  decision  of  the  8uit»  but  must  have  success  io  it^  or  he 
does  nothing ;  and  it  is  not  a  completion  of  the  condition  to  have 
levied  a  plaint  in  the  county  court ;  for  the  words  extend  to  all  the 
proceedings,  from  the  ori^nal  to  the  conclusion  of  the  action,  as 
well  in  the  court  below  as  m  the  superior  court,  by  re,  fa.  /o.  which 
is  the  case  in  Carth.  S49."  Per  Lee  C.  J.  delivering  the  opinioQ 
of  the  court  in  Morgan  v*  Griffith,  7  Mod,  380*  Leaches  ed.  ^ 
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wber&  it  did  not  appear  on  the  face  of  the  declavation,  that 
the  plaintiff  was  the  avowant,  or  person  making  cognisance^ 
the  court  referred  to  the  replevin  suit,  which  was  of  record 
in  the  same  court,  for  the  purpose  of  ascertaining  the  fact, 
the  declaration  concluding  prout  pdtet  per  recordum. 

The  breach  assigned  in  the  declaration  ought  to  pursue 
the  condition  of  the  bond,  but  it  is  not  necessary  that  it 
should  extend  any  further^. 

The  sureties  are  liable  only  to  the  amount  of  the  penalty 
in  the  bond,  and  costs  of  suit  on  the  bond*. 

When  the  defendant  has  obtained  judgment  for  a  return, 
if  the  sheriff  return  to  the  writ  de  retorno  habendo,  that  the 
cattle  are  eloigned,  the  defendant  may,  if  the  sheriif  has 
not  taken  any  pledgesS  or,  what  amounts  to  the  same  thing, 
has  taken  such  as  are  insufficient^  immediately,  without 
any  previous  proceedings  (9),  commence  an  action  on  the 
case'  (10)  against  the  stieriff;  in  which  action  (since  the 
11  Geo.  2.  c.  IP.  s.  93.),  in  cases  of  a  distress  for  rent 
arrear,  three  different  resolutions  have  taken  place  with  re- 
spect to  the  extent  of  the  sheriff's  liability.  The  first  case^ 
decided,  that  the  statute  11  Geo.  9.  c.  19.  s.  93.  had  not 
enlarged  the  responsibility  of  the  sheriff,  and  that  the  value 
of  the  go6ds  distrained  ought  to  be  the  measure  of  the  da- 
mages against  him,  as  it  was  under  the  stat«  Westm.  9». 
(13  Edw.  1.)  c.  9.     In  the  second  case*,    it  was  resolved, 
that  as,  the  proceeding  against  the  sheriff  was  an  action  on 
.  the  case  for  a  culpable  neglect  of  duty,  the  plaintiff  was  en* 
titled  to  recover  a  full  compensation  for  the  injury  sustained 

.  T  5  T.  R.  195.  X  This  method  of  |»roceed)Dg  againtt 

•  Hefford  ▼.  Alger,  l  Taunt.  R.  siS.  the  sherifr  was  settled,  after  much 

t   Moyaer  y.  Gray,    Cro.   Car.  446.  debate,  in  Rouse  ▼.  Patterson. 

Anon.  Sir  W.  Jones,  978.  y  Yea  ▼.  Lethbridge,  4  T.  R.  433. 

a  Ronsev.  Patterson,  16  Vin.  399, 400.  x  Concauen  ▼.  Lethbridge,  3  H.  Bl. 

7  Mod.  387.  Leach's  ed.  Ball.  N.  P.  36. 

60.  S.  C. 


[9)  Formerly,  wher«  the  sheriff  had  taken  insufficient  pledges* 
it  was  the  practice  to  procaed  4a  tb^  first  instance  by  scire  faci4U 
against  the  pledges.  A  detailed  account  of  this  method  is  gireu 
in  the  Ist.  vol.  of  Serjt,  Wms.  ed.  of  Sautiders*  p.  195.  a.  n.  (3), 
and  Gilb.  Repl.  cap.  3.  s.  VII.  4. 

(10)  In  this  action,  some  evidence  must  be  given  by  the  plain- 
..tiff  of  the  insufficiency  of  the  pledges*  but  very  slight  evidence 

18  sufficient  to  throw  the  burthen  of  proof  on  the  sheriff.  Saunders 
y.  Parliug*  Middx.  Sittings,  Trin.  10  Geo.  3.  C.  B.  Bull. 
N.P*60. 
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by  him  in  consequence  of  that  neglect,  although  such  coni« 
pensation  exceeded  double  the  value  of  the  goods  distrained 
(11);  but  in  the  third  and  last  determination'  it  was  hoiden, 
that  the  sheriff  should  not  be  liable  any  farther  than  the 
sureties  would  have  been,  if  he  had  done  hisduty,  and  taken 
a  bond,  and  they  had  been  sufficient;  and  that,  as  the  re- 
sponsibility of  the  sureties  was  limited  by  the  statute  to 
double  the  value  of  the  goods  distrained,  that  sum  ought 
to  be  the  measure  of  the  damages. 

In  Richards  v.  Acton,  2  BL  Rep.  1^0.  the  Court  of 
Common  Pleas,  on  a  summary  application,  made  a  rule  on 
the  sheriff,  under-sherifl*,  and  the  replevin  clerk,  who  had 
refused  to  discover  the  names  of  the  pledges  taken  on  grant^^ 
ing  the  replevin,  to  pay  to  the  defendant  in  replevin  the  da- 
mages (IS)  and  costs  recovered  by  him. 

On  an  application  to  the  Court  of  C.  B.^  for  a  rule  to 
shew  cause  why  the  officer  of  the  court  below  should  not 
pay  the  costs  recovered  by  the  defendant  in  replevin,  on 
account  of  the  insufficiency  of  the  pledges  taken  oy  him  de 
retorno  habendo^  the  court  refused  to  grant  tbe'rule;  observ- 
ing, that  the  defendant's  remedy  was  by  action,  thefe  not 
having  been  any  cause  in  the  court  at  the  time  when  the  re- 
plevin bond  was  taken. 

a  Evans  ▼.  Braiidcr,  8  H.  Bl.  547.  b  TesMymaii  t.  Gildart,  1  Bos.  IcPal. 

N.  R.  999. 


(11)  The  damages  given  by  the  jury  io  this  case  were  100/. 
The  rent  in  arrear  .was  -  j^lO  10    0 
The  costs  of  the  replevin  suit  84    0    0 
Expense  of  de  retorno  habendo  5    0    0 

£99  10    0 
The   value  of  the  goods  was  2^/.    4f.;  and  the, penalty  of  the 
!  boud  was  50/.<^-The  court  permitted  the  verdict  to  be  entered  for 

j  the  whole  sum  (lUO/.)  found  by  the  jury.     In  Pattison  v.  Prowse, 

I  the  damages  given  by  the  jury,  for  which  judgment  was  entered, 

i  were  made  up  of  the  costs  of  the  replevin  suit,  and  the  rent  in 

]  arrear,  but  there  the  value  of  the  goods  was  more  than  the  sum 

,  for  which  the  judgment  was  entered. 

(12)  Nothing-was  said  in  this  case  respecting  the  quantum  of 
damages ;  but  it  is  conceived,  that  since  the  case  of  Evans  v. 
Brander,  if  a  similar  application  should  he  made,  the  court  would 
not  compel  the  sheriff,  or  other  officer  granting  replevin,  to  pay 
more  than  double  the  value  of  the  goods  distrained. 
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IV.  Of  claiming  Praperhfj  and  of  the  Writ  de  Pro* 

prietate  probandd. 

If  the  defendant  claims  property^,  the  sheriff's  power  to 
re-deliver  the  beasts  is  suspended,  and  the  plaintiff  must 
sue  out  a  writ  de  pioprietateprob'andd,  or  oi  proving  pro« 
perty,  because  questions  of  property  cannot  be  determined 
in  the  county  court  without  the  king's  writ. 

On  the  purchasing  the  writ  de  proprietate  probandA,  an 
inquest  of  office  is  holden  ;  and  if  on  such  inquest  the  pro- 
perty  be  found  for  the  plaintiff,  the  sheriff  is  to  make  deli- 
verance ;  but  if  it  be  found  for  the  defendant,  the  replevin 
by  plaint  is  determined,  and  the  sheriff  cannot  proceed  any 
farther:  y^t  the  plaintiff  may  bring  a  new  replevin  by  writ; 
for  what  is  done  on  the  plaint  will  not  operate  as  a  bar,  be- 
cause it  is  not  connected  with  the  proceeding  by  writ. 

Property  must  be  claimed  by  the  defendant  in  person*; 
it  cannot  be  claimed  by  his  bailiff  or  servant.  A  bailiff* 
cannot  claim  property  below,  because  being  only  servant  to 
another,  in  whose  right  be  has  taken  the  goods,  he  cannot 
say  that  th^y  are  his  own;  but  the  bailiff  above  may  plead 
property  in  a  stranger,  for  this  is  a  sufficient  reason  to  ex- 
cuse him  from  damages,  since  he  has  not  taken  the  plaiih- 
tiff's  goods  from  him. 


V.  Of  the  Process  for  removing  the  Cause  out  of  the 
inferior  Court;  and  herein  of  the  Writs  of  Pone  j 
Recordari  facias  loquelami  and  Accedas  ad 
Curiam. 

m 

Four  different  forms  of  writs  are  prescribed  by  law  for 
the  removal  of  the  proceedings  in  replevin  out  of  an  in'^ 
ferior  into  a  superior  court: 

1.  The  writ  of  pone  at  common  law. 

2.  The  writ  of  pone  under  the  statute  of  Westminster 
the  2d.  (13  Edw.  1.)  c.  2. 

3.  The  writ  of  recordari  facias  loquelam. 

4.  The  writ  of  accedas  ad  curiam. 

G  1  Init.  145^  b.  d  I  Inst.  145.  h 
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1.  0/  the  Wrii  of  Pom  Ut  C<mmoi%  hat^ 

When  tke  proceedings  in  the  coonty  ooiUt  wdb  ioBti- 
tilted  by  writ  out  of  chancery,  and  the  plaintiff  was  desiroot 
of  remoTing  them,  this  was  the  proper  form  of  writ  for 
that  purpose;  but  the  proceeding  in  replevin  by  wrt<  bar* 
ing  iailen  into  disuse,  the  writ  of  pone  has  consequently 
shared  the  same  fete;  it  will  not  be  necessary,  therefore,  to 
trouble  the  reader  with  an  explanation  of  it.  The  drSereat 
forms  of  this  writ,  as  adapted  to  a  removal  into  the  Courts 
of  King's  Bench  and  Common  Pleas  will  be  found  in  F.  N. 
B,  69-  M. 


?.  Of  the  Writ  of  Pone  under  the  Stat.  Westm.  2d. 

At  the  common  law,  where  the  lord  avowed  taking  the 
distress  for  services  or  customs,  if  the  plaintiff  disavowed 
he  tenure,  and  disclaimed  holding  of  the  avowant,  the 
inferior  court  had  not  any  farther  cognisance  of  the  suit, 
an(}  the  proceeding  there  was  stayed ;  because  the  disclaimer 
brought  the  freehold  in  question,  which  the  county  court, 
not  being  a  court  of  record,  had  not  any  authority  to  try. 
This  inconvenience  was  j^medied  by  the  stat.  Westm.  2. 
(IB  Ed.  1.  c.  S.)  which  gave  the  avowant  in  this  case  the 
writ  of  pone  to  remove  the  proceedings  into  the  king's 
courts.  It  appears  from  the  preamble,  that  the  avowant 
is  ei^title^d  to  this  writ  of  pone,  as  well  where  the  proceed- 
ingjiHijtre  instituted  in  the  inferior  court  by  plaint,  as  where 
they  are  commenced  by  writ  out  of  chancery.  There  is 
one  passage  in  this  statute  which  is  worthy  of  remark,  be- 
cause it  may  be  inferred  from  it,  that.before  this  statute  the 
defendant  in  replevin  could  not  remove  the  proceedings  out 
of  .the  inferior  court  <13).    The  words  are  these : 

Nee  per  iitnd  statutum  derogatur  legi  communi  usitatas, 
quoii  non  permisit  aHquod  placitum  poni  coram  justiciariis  ad 
petiHontm  defendentis;  quia  licet  primA  facie  videatnr  tenens 
actoY;  H-dominus  defendens^  hahito  tamen  respectu  ad  hoe 
quod  dominus  distrina^it;  et  sequitur  pro  servitiiset  eonwetu-* 
diaUna  sibir  areiro  oeiHentibus,  retditer  aipparehit  patius 
actiosi;  uoe  querens^  quam  defeudeus* 


(Id)  1  aiti  'Kware^that'Sir  Edw.'Cok^  h^s'^iyen  a  diffefent  exr 
planation  of  this  passage  in  the  2d  Inst.  p.  339,  but  his.€xp)aaar.  •. 
tion  seems  to  be  at  variance  with  the  context 
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S.  Of  tkt  Writ  of  Recardari  fades  loqudam. 

This  farm  of  writ  is  adapted  to  the  removal  of  the  pro- 
ceedings in  reptevin*,  when  they  have  been  instituted  in  the 
county  court  by  plaint,  ami  mjt  by  writ;  and  as  the  method 
of  suing  by  piaiut  has  superseded  the  ancient  method  of 
proceeding  by  writ,  the  rtcordari facias  loquelam  is  the  writ 
uow  in  general  use.  By  this  writ  the  sberifT  is  commanded 
to  record  the  plaint,  and,  when  recorded,  to  return  it  into 
the  Kii)g*8  Bench  or  Common  Pleas  at  a  fixed  day,  on 
which  the  parties  are  to  attend  in  court.  This  being  done» 
the  superior  courts  have  authority  to  proceed. 

When  the  record  is  removed^  and  the  party  declares  in 
bancOf  the  piaiut  is  determined.  Hence  advantage  cannot 
be  taken  oi  a  variance  between  the  plaint  and  the  declara- 
tion in  the  superior  court 

By  virtue  of  the  writ  of  re.  fa,  to.  the  plaint  may  be  re- 
moved either  by  the  plaintiff  or  defendant;  but  the  de- 
fendant must  allege  in  the  writ  some  cause  of  removal; 
this  allegation'^  however,  is  not  a  material  point  of  the 
writf  and  the  defendant  may  avow  or  justify  the  taking  and 
detention  on  other  grounds. 

The  delivery  of  the  re.  fa.  lo.  to  the  clerk  of  a  county 
court,  after'  interlocutory  and  before  final  judgment,  is  a 
bar  to  any  farther  proceeding  in  that  court. 

The  officer  of  the  inferior  court  cannot  refuse  paying* 
obedience  to  the  writ^,  under' pretence  of  bis  fees  not  hav«^ 
ing  been  paid,  because  he  may  bring  an  action  for  such  feef* 

4.  Of  the  Writ  of  Accedas  ad  Curiam. 

This  writ  is  only  a  species  of  re.  fa.  lo.  adapted  to  tbe 
removal  of  replevins,  sued  by  plaint  an  the  Lord's  Court* 
It  derives  its  namfe  from  the  language  of  the  writ,  *'  accedas 
ad  curiam  W.  de  C.  et  in  Hid  piend  curid  recordari  facias  fo- 
quelam^  qum  est  in  e&dem  curia  sine  brevi  nostro*'  4fC.  Soe  th^ 
form  of  this  writ  in  Gilb.  Repl.  145.  eri.  1757. 

N.  If  tbe  writ  of  removal  is  made  returnable  on  the  6mt 
return  of  tbe  term^  it  is  incumbent  on  the  plaintiif  to  da* 

e  F.  K.B.  70.  B.  fa  Beran  v.  Fniih«ik,  a  Bar.  IISI.  ' 

f  Httffreave  w.  Ardcn,  Cfo.  Ells  M3.  t  Thooipttii  ?.  Jordaiit  fi  Boi  U  Pal. 

g  10  Bd.  9.  Avowry,  sis.   SO  fid.  9.  137. 
Avwrvy,  140.  ' 

TOL.  II.  TP 
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clare  in  th^  superior  court  within  four  days  before  the  end 
of  that  term;  otherwise  the  defendant  (although  he  has 
not  appeared)  will  be  entitled  to  an  imparlance. 


YL  By  whom  a  Replevin  may  he  maintained. 

To  maintain  replevin,  the  plaintiff  ought  to  ^ave  either 
an  absolute  or  special  property^  in  the  goods  in  question 
vested  in  him  at  the  time  of  the  taking  (14) :  A  mere  pos- 
sessory right  is  not  sufficient^ 

If  the  goods  of  a  feme  sole  are  taken,  and  she  marries, 
the  husband  alone  may  (15)  sue  the  replevin  ;  because  the 

[property  is  transferred  by  the  marriage,  and  vested  abso- 
utely  in  the  husband,  so  that  he  may  release  it;  and,  con- 
sequently, he  may  have  an  action  in  his  own  name  to  bring 
back  the  property"*. 

If  the  goods  are  taken  after  marriage,  husband  and  wife 
ought  not  to  join  in  the  replevin;  but  if  they  do  join  in 
the  action,  and  after  verdict  a  motion  is  made  on  this 
ground  in  arrest  of  judgment,  it  will  be  presumed  that  the 
husband  and  wife  were  jointly  possessed  of  the  goods  be- 
fore marriage,  and  that  the  goods  were  taken  before  mar- 
riage, in  which  case  the  husband  and  wife  might  join". 

Executors  may  maintain  replevin  for  the  goods  of  tlie 
testator  taken  in  his  life-time*.  ^ 

Parties  who  have  a  joint  interest  in  the  distress  may  join 
in  the  replevin^,  but  where  the  interest  in  the  goods  taken 
is  several^  th^re  ought  to  be  several  replevins. 

k  Bro.  Repl.  pi.  8.  90.  n  Bourn  et  Ux. v.  MatUire,Ca.  Temp. 

I  Per  cur.  in  Tcmpleman  ▼.  Case,  10  Hardtr.  119. 

Mod.  85.  o  Bro.  Repl.  pL  69. 

in  F.  N.  B.  69.  K.  p  3  H.  4.  16.  a.  1  Inst.  145.  b. 

q  Bro.  Abr.  Repl.  pi.  is. 


(14)  There  are  two  kiads  of  properly,  a  general  property  whicU 
every  absolute  owner  has,  and  a  special  property,  as  goods  pledged 
or  taken  to  manure  his  lands,  or  the  like,  and  of  both  these  a  re* 
plevin  lies.     1  Inst.  145.  b. 

(15)  Or  the  hnsband  and  wife  may  join.  Agreed  by  Lord 
Hardwicke  C.  J.  in  Bourn  v.  Mattaire,  Ca.  Temp.  Hardw.  1 19. 
See  ante,  p.  365. 
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'  .VII.  Of  the  Declaration. 

Venue. — ^The  venue  must  be  laid  in  the  county  in  which 
the  distress  was  taken. 

Locus  in  quo, — The  place  in  which  the  distress  was 
taken,  technically  termed  the  locus  in  quo^  as  well  as  the 
vill  or  parish,  must  be  named  in  the  declaration;  because 
the  right  of  caption  may  turn  on  the  pbce,  and  the  free- 
bold  may  come  in  question',. 

If  the  locus  in  quo  be  not  named,  the  defendant  may  take 
advantage  of  the  omission  by  special  demurrer*^  but  if  be^ 
plead  over,  the  defect  is  cu^ed^ 

This  obligation  on  the  plaintiff  to  name  the  locus  in  quo^ 
has,  from  the  supposed  difficulty  of  ascertaining  it  in  all 
cases,  been  frequently  considered  as  a  great  hardship.  It 
roust  be  admitted,  that  if  the  law  required  the  plaintiff  to 
name  the  place,  where  the  distress  was  first  taken,  such  a 
rule  might  deserve  censure;  but  the  law  does  not  require 
such  strictness;  it  being  sufficient  for  the  plaintiff  to  name 
that  place  in  which  he  finds  the  defendant  in  possession  of 
the  distress" ;  for  the  law  considers  the  distress  as  wrong- 
fully taken  in  every  place  in  which  the  defendant  may  have 
it  in  his  custody  (IG). 

Hence  where  the  plaintiff  declared  of  a  taking  in  A.*,- 
and  the  defendant  pleaded  non  cepit  modo  et  formdy  the 
plaintiff  having  proved  that  he  found  the  cattle  in  the  pos« 
session  of  the  defendant  in  A.,  it  was  adjudged  sufficient, 
although  the  defendant  proved,  that  he  first  took  them  in 
B.y  and  was  only  driving  them  through  A.  to  the  pound  (17)* 

r  9  H.  6.  u.  a.  and  the  judgment  of  the  conrt  in 

a  Ward  t.   Lavile,    Cro.   Elix.    896.  Hob.  16.  and  l  Brownl.  176. 

Moor,  678.  S.  C.  under  the  naioe  of  t  BuUythorp  ▼.  Turner,  Willes,  476. 

Ward  ▼.  Lakin.     See  also  Read  and  and^er  Bridgmau  C.  J.  l  SidC  lo. 

Hawke^a   case,    the   arguments  in  u  Per  Chambre  J.  3  Bos.  &  Put.  481. 

which  are  reported  in  Godb.  186.  x  Walton  ▼.  Kersop,  s  Wils.  354. 


(16)  If  the  distress  be  taken  in  one  county,  and  carried  into  an* 
other,  the  plaintiff  may  have  replevin  in  either  county,  because  it 
is  a  caption  in. every  county  into  which  the  distress  is  taken  bv  the 
defendant.  F.N.B.  69.  I.  Doct.  Pla.  315.  See  also  Bro.  Repl. 
pi.  63. 

(17)  If  the  defendant  never  bad  the  goods  in  the  place  named  in 
the  declaration,  non  cepii  modo  et  forma  seems  a  proper  plea,  where 
the  defendant  does  not  seek  a  return. 

The  plaintiff  declared  for  taking  guns  in  qnodam  loco  vocat,  the 

F  F  2 
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If  the  replevin  he  brought  in  an  inferior  court,  the  locus 
in  quo  must  be  alleged  to  be  within  the  jurisdiction  of  the 
courts 

With  respect  to  the  description  of  the  goods  taken*,  it  b 
stated  in  some  of  the  books  as  a  rule»  that  the  gpods  must 
be  described  in  the  declaration  with  such  certainty,  that  the 
sberiif  may  make  re-deliverance  of  them. 

The  following  cases  contain  all  the  learning  on  this  sub- 
ject : 

Replevin  for  taking  bona  tt  catalla  sua^^  vix^  quandam par- 
cell*  lintei  et  quandam  parcelC  papyri  ipsius  qu^entis  ;  tKie 
defendant  avowed  the  taking  as  a  distress  for  rent  arrear« 
Verdict  for  the  plaintiff  with  entire  damages.  It  wa^ ob- 
jected, in  arrest  of  judgment,  that  **  quandam  parcell*  papyri 
et  lintet*  was  too  general  and  uncertain  a  description  ;  and 
although  it  might  be  well  enough  in  trover  and  trespass,  yet 
it  was  ill  in  replevin ;  because  it  was  not  a  sufficient  direc- 
tion to  the  jury  in  assessing  the  damages,  nor  to  the  sheriff 
in  re-delivering  the  goods :  but  Parker  C.  J.  observed,  that 
although  the  declaration  would  have  been  ill  on  demuner, 
yet  tne  pleadings  had  supplied  the  defect;  because  the  de- 
fendant  having  avowed  the  taking,  he  had  thereby  admitt€^d 
that  he  knew  what  the  goods  were,  and  consequently,  both 
parties  agreeing  on  this  point,  the  only  question  was,  who 
should  have  them.  He  added,  that  it  would  not  be  of  any 
advantage  to  the  defendant  to  have  the  goods  particularized ; 
because,  if  the  plaintiff  should  demand  500  reams  of  paper, 
and  prove  that  the  defendant  had  wrongfully  taken  one  only, 
yet  he  would  be  entitled  to  recover,  agreeably  to  the  rule, 
that  in  actions  on  torts,  it  is  sufficient  for  the  plaintiff  to 
prove  part  only  of  his  declaration ;  a&d  as  to  the  necessity 
of  an  exact  description  of  the  goods  on  account  of  the  re-de* 
livery  by  the  sheriff  upon  the  retorn*  habend\  he  observed, 

J  Qnarlet  ▼.  Searle,  Cro.  ^ac.  95.  t  4  Bac.  Abr*  387.  cited  and  reeof. 

z  Sec  Buller^a  Nisi  Prias,  p.  S3.  niwd  iu  Bern  ▼.  Mattaire,  Ca.  Temp, 

a  Kempstcr  ▼.  Netaon,  Pasch.  13  Abu.        Hardw.  isi. 


Minories ;  the  defendant  pleaded  ncn  eepii  modo  etformd.  At  the 
trial' the  plaintiff  proved  the  taking  at  a  place  in  Surrey,  upon 
f^hich  it  was  objected,  that  he  had  fliiled  in  proving  his  issue ;  to 
which  Pratt  C.  J.  asseated*  observioji^,  that  wkere  the  defendant 
does  not  insist  on  a  return,  he  may  plead  mm  cepit  modo  etformit 
and  prove  the  talcing  to  be  at  another  place ;  the  pluutiff  was  non- 
suit^a, '  'Jdhnson  v.  Wollyer,  Str.  507. 
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that  the  sheriff  might  require  the  defendant  to  shew  him 
the  goods  (18),  and  that  it  was  a  good  return  for  the  sheriff 
to  make,  '*  that  no  person  came  on  the  part  of  the  defendant 
to  shew  him  the  goods/'  and  that  such  a  return  might  be 
found  in  Rastaii*s  Entries,  and  Dalt6n*s  Sheriffy  c«  73. 

So  where  in  replevin  for  taking  fourteen  skimmers  and 
ladies^,  and  three  pots  and  covers,  au  exception  was  taken, 
after  verdict,  in  arrest  of  judgment,  to  the  declaration,  for 
uncertainty  in  the  description,  in  not  expressing  how  many 
of  ^ach  sort  were  taken ;  the  court,  adopting  the  reasons  of 
*ParkerC.J.  in  the  preceding  case,  were  of  opinion,  that 
the  declaration  was  sufficient,  and  gave  judgment  for  the 
plaintiff. 


VIIL  Of  the  Pleadings : 

I.  Of  Pleas  in  Abatement,  and  herein  of  the  Plea  of  Ce- 
pit  in  alio  Loco* 

9.  General  Issue. 

3.  Of  the  Avowry  and  Cognisance : 

1.  General  Rules,  S^c.  relating  to  ttie  Avowry., 

2.  Of  the  Avowry  for  Damage  feasant^^Pleas  in 

Bar — Escape  through  Defect  of  Pences-'^igkt 
of  Common^^Teader  of  Amende 

3.  Of  the  Avowry  for  Rent  Arrear^^Pleasin  Bar^^ 

Eviction — Non  Dimisit — Non  Tenuit-^Riens 
in  Arrear^^Tender  of  Arrears* 

4.  Property. 

5.  Statutes: 

1*  Of  Limitations* 
a  Of  Setoff. 


■■    » 


1.  Of  Pleas  in  Abatement,  and  herein  of  the  Plea  of  Cepit 

in  alio  Loco. 

]']'  Vatk^  i%  a  difference  between  pleas  iii  abavement  in  re- 

(18)  This  argument  has  fpe<|i|«itly  been  ivged,,  wlieo  eycep* 
lions  in  arrest  of  judgment  have  been  made  ip  actions  of  eject- 
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plevin,  and  iD  other  actions  arising  from  the  peculiar  nature 
of  the  proceedings  in  repleviii.  In  other  actions,  as  actions 
of  assumpsit,  debt,  or  trespass,  the  plaintiff  is  not  put  in 
possession  of  any  thing  until  after  judgment  and  execution 
thereon ;  as  soon,  therefore,  as  the  writ  or  count  is  quashed, 
by  a  judgment  for  the  defendant,  on  a  plea  in  abatement, 
the  defendant  is  thereby  restored  to  the  same  situation  in 
which  he  was  before  the  action  was  brought :  but  in  reple*. 
vin  the  mere  quashing  the  writ  or  count  noes  not  afford  the 
defendant  complete  redress,  the  plaintitf  being  in  posses* 
sion  of  the  defendant's  goods  by  previous  delivery  from  the 
sheriflF.  To  remedy  this  inconvenience,  and  to  entitle  him* 
self  to  a  return  of  the  distress,  the  defendant  must,  to  a  plea 
of  abatement  in  replevin,  subjoin  a  suggestion  in  the  nature 
of  an  avowry  or  cognisance.  As  this  suggestion,  however, 
is  merely  for  the  purpose  of  a  return,  the  matter  of  it  is  not 
traversable*' 

►  To  the  plea  of  cepit  in  alio  loco^y  the  defendant  must 
add  a  suggestion  of  this  kind,  if  he  seeks  a  return. 


Of  the  Plea  of  Cepit  in  alio  Loco. 

The  defendant  pleaded  cepit  in  alio  loco*^  and  prayed  judg- 
ment of  the  court,  and  that  the  count  be  quashed.  On  de- 
murrer, the  question  was,  whether  th^  plea  ought  not  to 
have  prayedjudgment  of  the  writ;  but  it  was  insisted,  that 
the  place  being  mentioned  in  the  count  only,  and  not  in  the 
writ,  the  exception  was  properly  taken  to  the  count,  where 
the  fault  was.  The  court  gave  judgment  for  the  plaintiff, 
being  of  opinion  that  the  conclusion  was  good.    ' 

But  though  this  plea  properly  concludes  with  a  prayer  of 
judgment  of  the  count  or  declaration,  yet  in  a  case^  where 
to  replevin  for  taking  the  plaintiff's  goods  at  the  parish  of 
St.  Mary-le-Bow,  in  the  ward  of  Cheap,  in  London,  the 
defendant  in  his  plea  prayed  judgment  of  the  declaration, 
because  he  took  the  goods  in  the  parish  of  St.  Martin,  Lud- 
gate  Without,  in  the  ward  of  Farringdon  Without,  in  Lon- 
don, in  a  certain  dwelling-house  there,  called  the  White 

C  ;Poot'8  CMC,  Salk.  93.  WU1«»,  475.    c  Docket  ir.  Booth,  B.  R.  £.  l  G.  9. 
d  Bro.  Repl.  pi.  45.  Anon.  Salk.  94.  MSS. 

f  Bully tborpe  ▼.  Turner,  WiUeB,.475. 


ment,  for  uncertainty  of  descriptioo  io  the  declaration.    See  Port- 
roan  V.  Morgan,  Cro.  Elis.  465. 
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Swan,  without  this,  that  be  took  them  at  the  parish  of  St. 
Mary-l&-Bow,  in  the  ward  of  Cheap,  and  this  be  is  ready  to 
verify;  wherefore  he  prays  judgment  of  the  declaration, 
and  added  a  suggestion  in  the  nature  of  an  ai^owry  for  a  re- 
turn ;  it  was  bolden,  that  the  plea  of  the  defendant  was  a 
plea  in  bar,  and  not  a  plea  in  abatement,  for  the  following 
r^sons;  Ist,  because  the  place  in  replevin  is  of  the  essence 
of  the  action,  otherwise  a  defendant  in  replevin  could  not 
demur  for  want  of  a  certain  place  in  the  declaration ;  2dly, 
because  in  a  plea  in  abatement,  aa objection  cannot  be  made 
for  any  defect  in  the  declaration;  in  support  of  this  reason, 
Hastrop  v.  Hastings,  Salk.  $12.  was  cited ;  dJiy,  because, 
upon  inquiring  of  the  officers  in  the  Court  of  Common 
Pleas  and  in  the  King's  Bench,  it  was  not  found  that  an  affi- 
davit had  ever  been  made  of  the  truth  of  this  plea,  as  is  re- 
quired in  pleas  in  abatement  by  stat.  4  &  5  Ann.  c.l6. ;  nor 
were  defendants  obliged  to  put  in  such  pleas  within  the  first 
four  days  of  the  term,  as  p^eas  in  abatement  must  be  by  the 
course  of  the  court;  4thly,  because  it  appeared  by  the  man- 
ner of  pleading  these  pleas,  and  the  judgment  given  upon 
them,  that  they  had  always  been  considered  as  pleas  in  bar'; 
lastly,  because  whoever  pleads  a  plea  in  abatement  must 
shew  that  the  plaintiff  can  have  a  better  writ,  whereas  he 
cannot  have  a  better  writ  in  the  present  case  ;  for  it  is  in  the 
usual  form,  as  appears  by  the  register,  fo.  81.  and  Glanville, 
J.  1$.  c.  12. 

2.  The  general  Issue. 

The  general  issue  in  replevin  is  **^on  ccp27,"  by  which 
the  property  is  admitted  to  be  in  the  plaintiff,  and  the  cap- 
tion OQly  put  in  issue. 

g  1  Rait.  Eutr.  553.  pi  4,  5.  556.  pLy.    Thompi.  But.  874.  pi.  11.    Clift^s 

Entr.  644. 
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^.0/  the  AwowTff  fw  damage  Jfmia^^ 
.  .     i'/ea^  in  Bar^^EstMpei  through  i}efeH''of 

f'encfU'm^Bight ^  of  Cammod^Temh^  ^ 

Amends. 

^  Of  ike  Avowry  fair  Aajil  Afttw^FhoM 
in  Bar^^Evictim^NoH  Dimiriii^Vm 
Tem^ii^^Riemf  in  Arremt -^Tender  «f 
Arrears. 

!•  General  Rules^  4r^*  Tetating  to  the  Avowry. — ^The  avow- 
ry or  cognisance,  which  is  in  the  nature  of  a  declaratton. 
ought  to  contain  sufficient  matter,  upon  which  the  avow* 
tut.  or  person  making  cognisance,  may  have  judgment  foe 
a  return  (19).  But  if  the  avowry*  &c.  be  defective  in  form, 
or  if  circumstance  of  time,  place,  &c.  should  be  omitted, 
iuch  omission  may  be  helped  by  the  plea  of  the  adverse 
party ;  otherwise  it  is  of  a  defect  in  substance^  The  avow- 
ry^  ftc.  must  answer  every  material  part  of  the  declaration ; 
hence  if  the  plaintiff  alleges  a  taking  in  two  places,  and  the 
(hefendant  avows  as  to  one  only,  it  is  a  discontinuance.  So 
if  the  declaration  be  for  taking  goods^,  chattels,  and  beasts; 
^d  the  avowry  is  confined  to  the  taking  the  beasts  only,  it 
will  be  bad  on  demurrer. 

'  By  Stat.  4  Ann.  c.  16.  s.  4.  any  defendant  in  any  action,  or 
any  plaintiffjn  replevin,  in  any  court  of  record,  may,  with 
leave  of  the  court,  p)ead  as  many  several  matters  thereto  as 
he  shall  think  necessary  for  bis  defence. 

An  avowant  is  a  defendant  within  the  meaning  bf  this 
taeiioo,  and  may  plead  several  avowries  with  leave  of  tb^ 
oourt(«a). 


i  .1 


h-  Blrti%  «Me,  C.  B.  7  lUp.  95.  a.  k  Hunt  t.  Braincs,  4  Motl.  402. 

i  W«el»  T.  iSpeed,  Salk.  94. 


\t  t\ »■>* 


(Id)  ^  In  replevin,  because  the  avowaut  is  tp  l^ure  a  return,  \» 
cmght  to  make  a  good  title  tn  mim%hus*\^  Per  cmr*;Gopdma9  jv|^ 
Aylio,  Yelv.  149.  j.  i>    .  iuv 

(20)  i  am  not  aware  of  aojr  anthorit^  iW  this  pMitwn,^' bat  ft. 
has  been  so  considered  in  practice,  and  it  is  confirmed  by  the.jpif  e 
6t  Stoae .  V.  •  Fofsyth,  DonsH.  7<Jf8.  ti.  »^'  Wbtre  Aib  A^fewabt  mj^, 
cpMiikml  as  a  ddKxUlaat  Withld  t&ti  ^th  ^ia6t  Mwm^M 


wawDmm:  ion 

Id  repleirin  for  taking  cattle*,  the  defendant  made  cogni- 
sance as  bailiff  to  J..S.,;  tl^j^laiutiff  tuf^eoffd  the  defend- 
ant being  bailiff  to  J.  S.  ^  On  demurrei;  after  argument, 
it  ^^8  hcSden^  ttiaf  the  traverse  was  well  taken ;  for  although 
J^S...h4id  a  right  t6  take  the  cattle,  yet  a  stranger,  without 
bis  authority,  could  not  j  and  that,  as  both  parts  of  the  cq^« 
nisaoce  must  be  true,  an  answer  to  either  part  was  suffi- 
cient (9 1). 

'  .iL'(2^'  the  Atinory  far  Damage  f(faiant.^^The  defendant 
ioay  state  in  bis  avowry,  that  -the  kcus^  in  quo  was  his  soU 
madfreekMt  (without  specifying  whether  he  had  an  estate 
in  fee,  fee-tail,  or  for  life,)  and  that  he  took  the  plaintiff's 
cattle  because  they  were  doing  damage  there.     Froin  this 

1  Trerilian  V.  Pyne,  Salk.  107. 


tixte,  and  hotdeu  to  be  liable  to  pay  costs  od  the  avowries  found 
against  him. 

(21)  Prior  decisions  on  this  point  are  very  contradictory*  I 
have  abridged  the  last  determination,  which  has,  1  believe»  beett 
eousidered  as  law  ever  since.  It  was  recognised  by  Burnett  J,  ja 
George  V.  Kinch,  T.  17  &  18  G.  9.  C.  B.  7  Mod.  481.  Leacbi'sed^ 
where  he  says,  *^  This  distinction  as  to  traversing  of  commands  is 
laid  down  in  Trevilian  v.  Pyne,  namely,  that  in  dausum/iregii  the; 
command  is  aot  traversable;  but  it  is  otherwise  in  replevin,  or 
trespaits  laid  transitorily,  as  for  taking  cattle  or  goods.  In  treHpass 
^are  dausumjregit^  which  is  a  local  trespass,  i^  defendant  juirt^rfir 
an  entry  iuto  the  close  by  the  command  of,  or  as  bifiliff  to  A^'  in 
whom  he  alleges  the  freehold  to  be»  the  plaiptiffcanpo^iii  his  re* 
plication  traverse  such  command,  because  it  would  admit  th# 
freehold  to  be  in  A.,  and  not  in  himself,  which  would  be  au^fifueali 
to  bur  hts  action,  although  the  defendant  had  do  such  comoiaiid*;. 
for  it  is  not  material  that  the  defendant  has  done  wrong  to  a  stranger, 
if  it  be  not  any  to  the  plaintiff.  But  ia'replevin^or-tfospiAsrfor 
takii^g  goods  or  cattle,  if  the  defendant  justifV:  by  a  conMuaait. 
irom,  or  as  bailiff  to  A.,  in  whom  he  states  a  title  to  take.|]|4Siii'aa 
for  distress  or  other  cause,  there  it  may  be  material  to  traverse 
the  command  or  authority ;  fur  though  A«  bai:  a  tight  to^ta{9r.4Aie 
goods  oi'  cattle,  yet  a  stranger  who  had  not  any  authority  fremiliFrtfi, 
will  be  liable;  so  that  both  parts  of  the  defendant's  plea  must  be 
true,  and,  therefore,  an  answer  to-any  part-is  8nfllcfeutl**~'IirHo'K 
son  V.  Douglas,  Trin.  168I,  C.  B.  Freem.  535.  it  wa/(  adauttc»drby 
ttlfi  t*0^rt;  that  the  plaintiff  iu  replevin'  might  traverse'  th|9.cie&nr^ 
d)int^t>i!h)^^ bailiff.'  If  the  redder  ivishes  to  pursue  ^e  suluecU  i^. 
will  find  the  authorities  bearing  upon  this  point  cbitected  iii  Ser- 
J^sil  ^ilUans's  Saandtrst  voh  l«  pi'S4%  tr.  ddttf  (4);^'*^  ^'^^    . 

^  T||iU|  dtt^Dcti^D  Id  ppir  airloded,  ^  theyl^tiflTniaii  tr^vesM-liMoSii^i 
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Ei^a  ie  ^iU  b^  intended,  that  it  in  tbe  avowant'^  sole  fr^e- 
old,  and  in  his  own  right ;  consequently,  if  the  avowant 
be  seised  merely  in  right  of  his  wife,  that  6ught  to  be  spe* 
cialiy  stated*^;  and  although  this  general  form  of  pleading 
soil  and  freehold  be  allowed,  yet  if  the  defendant  does  not 
pursue  this  form,  but  merely  alleges  that  he  is  seised^  without 
shewing  of  what  estate,  the  avowry  will  be  bad  on  spe* 
cial  demurrer*  for  uncertainty.  So,  it  seems,  if  defendant 
plead  by  way  of  Justification  of  the  taking,  that  he  was 
possessed  (92)  of  a  messuage,  with  common  appurtenant, 
and  that  the  plaintiff  *s  cattle  were  doing  damage  on  the  com- 
mon, and  conclude  in  bar  without  praying  a  return^  such  plea 
18  bad*. 

As  tenants  in  common  must  join  in  actions  concerning 
the  personalty',  one  tenant  in  common  cannot  avow  alone 
for  taking  cattle  damage  feasant;  because  it  is  an  injury  to 
the  possession,  and  an  avowry  of  this  kind  is  in  the  nature 
of  a  declaration  in  trespass  for  an  injury  done  to  the  pos- 
session. 

An  avowry  for  damage  feasant  in  a  place  where  the  avow- 
ant bad  a  right  of  comnK>n^,  must  allege  special  damage, 
viz.  that  the  avowant  could  not  enjoy  his  common  in  so  am* 
pie  and  beneficial  a  manner. 

The  declarations  of  the  person  under  whom  a  defendant 
tpakas  cognisance  are  not  evidence  for  the  plaintiff'. 

Pleas  in  Bar.  Escape  through  Defect  of  Fences. — In  a  plea 
in  bar  of  an  avowry  for  taking  cattle  damage  feasant,  viz. 

m  Bonner  v.  Walker,  Cro.  £Uz|  524.  .  p  CuUey  ▼.  Spearman,  8  H.  Bl.  386- 

A  Saunders  v.  Hasaey,  Garth  9.  l  Ld.  q  Wooltott  ▼.  Salter,  3  Ler.  l04. 

Ray  in.  33S.  2  Lutw.  i93i .  r  Hart  t.  Horn,  3  Camp.  N.  P.  C  ^3. 
o  Uawkius  v.  Ecklet,  a  Bos.  &  Pul. 

359- 


(32)  There  is  a  difference  in  this  respect  between  replevin  and 
trespass  for  taking  cattle  or  goods;  for  to  trespass  for  taking  cattle 
or  goods,  the  de^ndant  may  plead  generally  that  he  was  possessed 
of  a  close,  and  that  he  took  the  cattle  or  goods  damage  feasant 
therein.  Anon.  Salk.  643.  1 1  Mod.  219«  S.  C.  ut  videtur,  under 
the  name  of  Harrington  v«  Bush.  Searl  v.  Bunion,  9  Mod.  70* 
Langford  v.  Webber,  Carth.  »•  3  Mod.  132.  S.  C.  The  reason  of 
this  distinction  appears  to  be  this,  that  where  the  interest  o£  the 
land  is  not  in  qaestion,  the  defendant  may  justify  upon  his  own 
possession  against  a  wrong  doer.  But  such  a  justification  will  not 
be  good  as  against  the  person  who  has  the  title  to  the  land,  and 
who  makes  an  entry  in,  and  puts  the  cattle  or  goods  there  in  pQ^ 
suance  of  that  title.    Taylor  v.  Eastwood*  I  fSuit,  2\%»     .    r  > 
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that  the  cattle  escaped  firom  a  public  highway  into  the  locus 
in  quo,  through  defect  of  fences,  it  must  be  shewn,  that 
they  were  passing  on  the  highway  when  they  escaped ;  it 
is  not  sufficient  to  state,  that  being  in  the  highway  they 
escaped;  for  that  word  is  -equivocal,  and  does  not  shew 
whether  the  cattle  were  passing  and  repassing,  or  whether 
they  were  trespassing  on^  the  highway*  (23). 

Right  of  Common. — To  an  avowry  for  damage  feasant,  a 
right  of  common  may  be  pleaded  in  bar  (24). 

In  a  prescription  for  a  right  of  common  during  a  certain 
portion  of  the  year  onlyS  it  must  appear  on  the  face  of  the 
plea,  that  the  right  was  exercised  during  the  time  allowed. 

In  an  avowry  the  defendant  stated^  that  he  was  seised  in 
fee  of  a  messuage,  with  the  appurtenances,  situate,  &c«  ''and 
that  he  and  all  those  whose  estate  he  had  from  time  tchereof, 
dfc.  have,  and  of  right,  during  all  the  time  aforesaid,  ought 
to  have  had,  and  still  of  right  ought  to  have,  common  of 
pasture  in  the  place  in  question  for  a  certain  number  of 
cattle  as  appurtenant  to  the  messuage.'*  On  special  de« 
murrer^  assigning  for  cause,  that  it  was  not  stated  in  the 
avowry  at  what  time,  or  for  what  period  of  time,  the  avow- 
ant had  common  of  pasture  in  the  place  in  question,  nor 
whether  he  had  common  every  year,  or  in  what  part  or  pe- 
riod of  the  year;  the  avowry  was  holden  to  be  bad. 

A  copyholder  claiming  common  in  the  soil  of  other  per- 
sons than  the  lord',  cannot  prescribe  in  his  own  name  on  ac« 
count  of  the  weakness  of  his  estate ;  he  ought  to  prescribe 
in  the  name  of  the  lord,  viz.  **  that  the  lord  of  the  manor 
and  all  his  ancestors,  and  all  those  whose  estate  he  has,  had 

I  Bovaston  r.  Payne,  s  H.  BI.  527*  u  Hawkias  v.  Ecktei,  9  Bo».  &  Pal. 
t  Cro.  Jac.  637.  359. 

X  4  Rep.  31*  b. 


(23)  '*  If  the  cattle  of  one  person  escape  into  the  land  of  ano- 
ther, it  is  not  any  excuse  that  the  fences  were  ont  of  repair,  if -th€? 
cattle  were  trespassers  in  the  close  whence  they  came."  Per  Heath 
J.  in  Dovaston  v.  Payne,  2  H.  Bl.  527«  See  also  a  similar  opinion 
expressed  by  Wilmot  C.  J.  iu  3  Wils.  126. 

So  in  an  action  for  digging  a  pit  in  a  common,  into  which  the 
pliuntiff*8  mare  fell  and  was  killed  ;  it  was  holden,  that  the  decla- 
ration ought  to  have  stated,  that  the  mare  vhm  lawfully  on  the  com- 
iiion>  otherwise  the  diggiug  the  pit,  as  against  the  plaiotifFy  was  jus- 
tiBable,  and  although  the  plaintifiP's  mare  fell  in,  yet  it  was  damnum 
mksque  injurid.     Blyth  v.  Topham,  Cro.  Jac.  158. 

(24)  For  the  natitie  of  this  right  see  ante,  til.  Common. 
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common  in  such  a  place  for  himself  and  his  tenants  at 
will,**^  &c.  But  where  a  copyholder  claims  common  in  the 
soil  of  the  lord,  then  he  cannot  prescribe  in  the  name  of  thf 
lord ;  for  the  lord  cannot  prescribe  to  have  common  in  his 
own  soil,  and  as  the  copyholder  canjnot  prescribe  in  his 
own  name,  he  must  allege^  that  *'  within  the  manor  there 
is  a  custom  from  time  immemorial,  that  all  customary  te- 
nants of  certain  messuages  have  common  in  such  a  place/* 
&c.  (26). 

y  G«teward*s  cue,  6  Rep.  6a  b. 

L_- 

(35)  **  If  the  iwue  be  on  a  rii^bt  of  coaitnoD, '  which  depeodi 
on  s  goSUmd  pervading  the  whole  iiuiaor»  the  evidence  of  a  con« 
iBOoer  is  notadmiMibley  because  as  it  depends  a|Kn  a  custoo),  ibe 
reeord  in  that  action  would  be  evidence  in  a  subsequent  action 
hrougbt  by  that  very  witness  to  try  the  same  right;  therefore  tber^ 
is  a  good  reason  for  not  receiving  his  testimony  in  such  case.  But 
the  same  reason  does  not  hold  where  coromou  is  claimed  hy  pre- 
scription in  right  of  a  particular  estate ;  because  it  does  not  follow, 
if  A.  has  a  prescriptive  right  of  common  belonging  to  bia  esSste, 
that  B*,  who  has  another  estate  in  the  same  manor»  asust  have  the 
same  right ;  neither  would  the  judgment  for  A.  be  evidence  for  B. ; 
and  yet  there  are  cases,  which  lay  it  do^n  as  a  general  rule,  that 
one  commoner  ia  in  no  case  a  witness  for  another.  Per  Buller  J. 
in  Walton  v.  Shelley,  1  T.  It  30S.  Harvey  v.  Collison,  ante 
p.  391.,  S.  P. 

The  plMotiff  prescribed  for  common  of  pasture,  upon  Hamptoi^ 
Common*  for  all  cattle*  levani  and  coitchant  upop  his  ancient  mes- 
suage, &c.*  as  appurtenant  thereto,  and  declared  that  the  defend- 
ant was  bound,  by  reason  of  his  occupation,  to  repmr  the  fence  of 
his  close  contiguous  to  the  common,  and  permittc>d  it  to  be  ruinons, 
whereby  the  plaintiff's  cattle  escaped,  and  plaintiff  lost  the  use  of 
them.    At  the  triaU  the  plaintiff  called  several  witnesses  inhabit** 
ants  of  Hamptan,  who  deposed,  that  all  inhabitants  in  Hampton, 
paying  cburcn  and  poor,  had  a  right  to  turn  their  cattle  upon  the 
common*    The  court  held,  that  the  question  to  be  considered  was, 
whether  commoners,  having  a  common  interest  in  the  preservation 
of  this  hedge,  could  be  competent  witnesses  for  each  other?  *  U 
might  be,  that  no  one  was  bound  to  repair  jt»    It  might  be,,  that  a 
hay  ward  was  usually  paid  by  the  commoners  to  keep  their  cattle  on 
the  common.  But  the  production  of  this  record  woold  bercnAsatoa 
for  another  commoner,  that  the  occupier  of  the  adjacent  land  was 
bound  to  repair  this  fence.    The  commoner,  therefore,  would  de- 
rive an  advantage,  by  exonerating  himselfTrom  the  charge  of  maiii- 
tiuning  a  hayward,  if  he  could  throw  on  this  defendant  the  charge 
of  repairing  the  hedges  and  consequently^  fa^  was  interested  in  the 
event  of  the  imt.  -:    ..  tj^^-^- 

Ob 

•  Aasosnbe  V.  Sboic^  1  Taaat.  R.  a6|. 
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I 

A.  CQStom  that  every  inhabitant  within  ^ny  ancient  mes* 
•uage  in  an  ancient  viU*,  by  readon  of  his  commorancy 
therein^  has  had  common  in  the  place  in  question,  is  bad ; 
for  inhabitants,  unless  they  are  incorporated,  cannot  pre* 
scribe  to  have  profit  in  another's  soil,  but  only  in  matters 
of  easement,  as  in  a  way  to  a  church,  or  in  matters  of  dis* 
chai^,  as  to  be  discharged  of  toil  or  of  tithes. 

But  although  inkubitunts^  on  account  of  the  vagueness  of 
the  description,  cannot  claim  a  right  in  alieno  solo^  yet  the 
occupiers  of  bouses  or  land  may,  by  custom,  claim  such 
right.    Adm.  per  cur.  in  Bean  v.  Bloom,  9  BL  R.  998. 

If  issue  be  joined  on  a  plea  prescribing  for  a  right  of  com- 
mon generally^  and  the  jury  nnd  that  the  party  preacribtng 
has  a  right  of  common,  paying  one  penny  for  it ;  tbia  find* 
ing  will  not  support  the  plea;  for  the  prescription  isentire; 
and  the  payment  of  one  penny  annually  is  parcel  of  the 
prescription,  and  it  shall  be  intended  to  be  as  ancient  as  the' 
common. 

• 

So  if  a  right  of  common  be  claimed  in  certain  Iand^  and 
it  is  found  that  the  common  has  been  released  in  part  of  the 
land,  such  finding  will  not  support  the  right  claimedt 

So  where  the  prescription  is  for  common  for  all  comnN^n- 
able  cattle%  evidence  of  a  right  of  common  for  sheep  and 
horses  will  not  maintain  the  issue;  but  if  the  party  has  a 
general  coifimon,  and  prescribes  for  common  for  any  parti- 
cular sort  of  cattle,  this  will  be  good*.  So  where  the  pre- 
scription was  for  common  for  IdO  sheep,  and  it  appeared  in 
evidence,  that  the  party  was  entitled  to  common  fpr  100 
sheep  and  €  cotos^  it  was  holden  to.  be  good*.  See  also  Fouji- 
tain  V.  Cook,  post,  tit.  Trespass,  Right  of  Way,  S.  P.  {26). . 

Where  a  prescriptive  right  of  common  is  pleaded^  and 
issue  is  joined  on  the  prescription,  and  there  is  a  verdigt  in 
favour  of  the  right,  the  want  of  averring  that  the  plaintiff  V 
cattle  were  in  that  part  of  the  land  in  which  the  common  ii 

X  SmiOk  r,  Glateirood,  Cro.  Jac.  153.    c  Pring  w.  Henley,  per  Ward  C.  Bl 
6  Rep.  59.  b.  Bull.  N.  P.  sg.  See  ttho  Rofpen  V: 

«  Lovelace  r.  Reipiolda,  Cro.   EUz.        Allen,  ante  p.  744. 

663.  d  Adm.  S.C.  .        < 

bfiiotiBram  ▼.  <3rac»,  Cro.  £1U.  S9B.    •  Buahwood  r.  Bond,€ro.  £lu.  724.  . 

f  Slen&el  v.  Hog,  l  Saund.  9^^. 


^'{26)  JSyt.  it  was.  said  by  Waltoesley,  if  the  jury  had  fouod  iht^t 
he  had  commou  for  ISO  sheep,  and  so  more  of  the  smne  kind  thao 
he  had  alleged,  he  had  failed. 


] 
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claimed^  or  that  the  cattle  were  levant  and  couchant  upon 
the  land  of  the  plaintiff,  is  aided  by  the  statutes  of  jeofail. 

Tender  of  y<mend#.— Tender  of  amends  before  the  taking 
of  a  distress  makes  the  distress  unlawful,  and  in  such  case 
an  action  of  trespass  may  be  maintained  for  taking  the 
cattle'. 

Tender  of  amends  after  distress,  and  before  impounding, 
makes  the  d«tot/ter  unlawful,  and  gives  the  plaintiff  a  right 
of  action  for  detaining  his  cattle. 

The  Stat.  21  Jac.  1.  c  16.  s.  5.  by  which  it  is  enacted, 
••  that  in  all  actions  of  trespass  quare  clausumfregit^  where- 
in the  defendants  shall  disclaim  in  their  plea  to  make  any 
title  or  claim  to  the  land  in  which  the  trespass  is  by  the 
declaration  supposed  to  be  done,  and  the  trespass  be  by  neg- 
llgeUce,  or  involuntary,  the  defendants  shall  be  admitted  to 
plead  a  disclaimer,  and  that  the  trespass  was  by  negligence 
or  involuntary,  and  a  tender  or  offer  of  sufficient  amends 
for  such  trespass  before  action  brought,"  is  confined  to  ac* 
tions  of  trespass,  and  does  not  extend  to  replevin**. 

Avowry y  i^c.  for  Rent  Arrear. — At  the  common  law,  it  was 
necessary  for  a  termor  in  an  avowry  for  rent  due  from  his 
tenant,  to  shew  out  of  what  estate,  and  in  what  manner  the 
term  was  derived,  because  particular  estates  being  created  by 
agreement  of  the  parties  out  of  the  primitive  estate,  it  was 
the  office  of  the  court  to  judge,  whether  the  primitive  estate 
and  agreement  were  sufficient  to  produce  the  particular 
estate^ 

To  obviate  the  difficulties  which  the  avowant  for  rent  ar- 
rear had  to  encounter  in  setting  forth  long  and  intricate 
titles,  it  was  enacted  by  stat.  1  I.Geo.  S.  c.  19.  s.  29.  that  de- 
fendants in  replevin  might  avow  or  make  cognisance  gene-- 
rally f  that  the  plaintiff  in  replevin,  or  other  tenant  of  the 
lands,  whereon  the  distress  was  made,  enjoyed  the  same 
under  a  grant  or  demise  at  such  a  certain  rent  during  the 
time  wherein  the  rent  distrained  for  incurred,  which  rent 
was  then  and  still  remains  due ;  or  that  the  place,  where  the 
distress  was  taken,  was'  parcel  of  such  certain  tenements 
holden  of  such  honour,  lordship,  or  manor,  for  which  tene- 
ments the  rent,  relief,  heriot,  or  other  service  distrained  for, 
was  at  the  time  of  such  distress,  and  still  remains  due  (27). 

i  Scilly  T.  Dally,  Salk.  569.  Carth. 
445.  Lord lUym.  331.  S.C.  Reynolds 
▼.  Thorpe,  Str.  796. 


%  9  Init.  107. 
'  h  Allen  r.  Bayley,  Lutw.  15.6. 


(27)  NU  hahuU  in  tenementis  cannot  be  pleaded  in  bar  to  an 
avowry  for  rent  arrear  under  thib  statute.  Syllivan  v^Stradling, 
2  W  iU.  208. 
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This  statute  dpes  opt  extend  tp  a  r^nt  charge^. 

Evideace  that  plaintiff  held  under  an  agreement  for  a 
lease,  (where  rent  has  not  been  paid)  will  not  support  an 
avowry  or  cognisance  under  this,  statute,  viz.  that  plaintiff 
held  by  virtue  of  a  demise ;  for  there  is  not  apy  deipise 
either  express  or  implied^ 

The  sum  stated  in  the  avowry  or  cognisance  to  be  due  for 
rent  is  not  material ;  for  if  it  appears  that  less  rent  is  due 
than  defendant  has  avowed  or  made  cognisance  for,  yet  is 
be  entitled  to  recover  for  so  much  as  is  due"*. 

Where  the  avowry  is  for  parcel  of  a  rent",  or  penal ty«  only, 
it  ought  to  shew  that  the  residue  has  been  satisfied  or  dis- 
charged, otherwise  it  will  be  bad  on  demurrer'. 

If  the,  defendant  avow  for  so  much  rent  arrear**,  part 
whereof  is  not  due  at  the  time  of  the  distress,  and  enters 
judgment  for  the  whole,  it  will  be  error;  but  it  may  be  cured 
before  judgment,  by  abating  the  avowry  as  t9  the  part  not 
as  yet  due  (£8). 

Money  may  be  paid  into  court  on  an  avowry  for  rent 
arrear'. 

A  rent  is  granted  to  A.  for  a  term  of  years,  with  a  clause 
in  the  deed,  that  A.  and  his  heirs  may  distrain  for  the  rent 
during  the  term :  A.  dies;  the  executor  shall  have  the  rent 
and  distrain  for  it,  and  not  the  heir'. 

One  joint  tenant  may  distrain  for  the  whole  rent*,  but  he 
ought  to  avow  for  part  only  in  bis  own  right,  and  for  the 
residue  he  ought  to  make  cognisance  as  bailiif*  to  his  com- 
panion. 

Parceners  must  join  in  an  avowry  for  rent  ^rrear". 

A,  and  B.  were  tenants  in  common  in  fee  of  land^;  A. 
granted  a  lease  for  years  of  bin  moiety  to  C.  reserving  a  rent; 
C.  assigned  the  lease  to  B. ;  it  was  holden,  that  A.  might 
distrain  upon  B.  for  rent  arrear, and  avow  for  taking  the  dis- 
tress in  any  part  of  the  land. 

k  Bolpit  ▼.  Clarke,|i  Bos.  &  Pal.  N.  R.  p  Johnson  ▼.  Bainet,  19  Mod.  84. 

5(1 .  q  Richards  ▼.  Cornforth,  Salk.  580. 

I   Hegan  r.  Johnson,  2  Taunt.  US.  r   Vcroon  v.  Wynne,  1  H.  Bl.  94 

in  Said  by  Lord  EUcnborbugh  C.  J.  in  s   Darrei  ▼.  Wilson,  Cro.  Eliz.  644. 

Forty  ▼.  Imber,  6  Ba&t,  437.  to  be  t   5  Mod.  73.  19  Mod.  96. 

the  constant  practice.  u  Stedman  ▼.  Bates,  Ld.  Raym.  64.' 

U  Hunt  V.  Braines,  4  Mod.  409-  x  Snelgar  v.  Heustou,  Cro.  Jac.  611. 
o  Holt  V.  Sambach,  Cro.  Car.  104. 


(28)  See  1  Williams's  Saundtrs,  385.  n.  6.  8.  and  Harrison  v, 
Barnby,  5  T.  K.  ^248, 
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Ab  fiyowiy,  justifying  tbe  takiiig  ^diMbfrn^Jfof  BifMrmr 
for  a  ready-furnithed  lodging^'is  good;  U  lining  btani 
boldeo,  that  a  landiocd  is.eiUitled  to  diatraio^ips  tbe. rent <if' 
ready ^furnisbed  lodgings^  . ,  .79 

Pieas  ta  kmr.  £oJc<»aii««*»To  an  ivowry  <iv  rent  anrear/- 
the  ptaintifli'  may  plead  in  bar  an  eviction  or  ^xpiititon  s  far> 
4bat  occasions  a  auapeoaion  of  tbe  itnt  But  care  tnuat  be 
taken,  that  an  absolute  eviction  is  ststed  in  the  plea»  or  at 
least  such  facts  as  amount  in  law  to  an  eviction ;  for  where, : 
to  an  avowry  for  rent  arrear  for  a  dweliine-house*;  tbe, 
plaintiff  pleaded,  that  the  defendant  pulled  down  a  svin- ! 
mer-bouse,  part  of  tbe  premises,  whereby  the  plaintiff  was  j 
deprived  of  the  use  thereof;  it  was  holden,  that  the  plea  was* 
insufficient,  because  it  stated  merely  a  trespass,  and  notja9>j 
eviction. 

Non  dimisiL    Non  tenuiU^^Tht  most  usual  pleas  in  bar 
to  an  avowry  for  rent  arrear  are,  1.  Nondimisit,  that  is,  that 
the  avowant  did  not  demise;  S.  Non  tenuit  m«do^  fonnf^, 
or  that  tbe  plaintiff  did  not  bold  the  land  in  maoner  and':, 
form,  &c.  y 

When  issue  is  joined  on  the  non  tenuit  modo  et  farm&» 
the  defendant  is  not  holden  to  strict  proof  as  to  tbe  iden^^ 
tical  time  during  which  he  alleges  the  tenant  to  have  holdep 
and  enjoyed  the  land,&c.  demised. 

Hence,  where  the  defendant  made  cognisance  for  two  yeara  < 
and  a  quarter's  rent  in  arrear*,  and  alleged,  that  for  a  long 
time,  to  wit,  for  two  years  and  a  quarter,  ending  on  the  25ih 
December,  1803,  the  plaintiff  held  and  enjoyed  the  property 
demised,  to  which  the  plaintiff  pleaded  non  tenuit  modo  et 
fortndf  and  issue  was  joined  thereon;  proof  that  tbe  plain* 
titf  held  and  enjoyed  from  the  S3d  of  December,  1801,  was 
adjudged  sufficient  to  entitle  defendant  to  a  verdict  for  twa 
years'  rent. 

Riens  in  Arrear. — Riens  in  arrear,  or  no  rent  10  arrear,  asqr  : 
be  pleaded  in  bar  to  this  avowry;  but  such  plea  ought  t#  :' 
coiiclude  to  tbe  country;  for  where  ds  iyurid  sui  pe^i^b 
pria  absque  hoc  guod  redditut  fuU  in  aretro  was  pleaded  c 
to  iQ  cognisance  for  rent  arrear;  it  was  bohWn^ill  on  ape^*  • 
ciai  demurrer,  as  putting  tbe  defendant  to  an  unnacaaMljr 
replication. 

A  general  plea-  of  de  injurii  iu&  proprik  mb$qy€  iMcmmt 


J  Xevrman  v.  Anderton,..^  Bo€«  it  Piil.    a  Forty  ▼.  Imber,  6  East,  434. 

N.R.  394.  V  7^,    '^-^        h  Honi^.  I«MMa,  6aih.-i«9. 

t  Hunt  ▼.  Cope,  Cowp.  242. 


Cl^«y%4«Wiy^i^tf  cijgtiiftaiice  fbr  Yerkntrexr  wtH  ttebtd*,  on 
ipWrthl  d^ib«rrer;  fDr  tshis  general' pleii  ctin  be  pie^ded  only 
*4'WHe^e  tfae'^flsfc/IWAf^liieA  tektB  mt^reiy  upori  matter  of 
excuse,  and  not  upon  any  matter  of  interest  or  authority, 
n)<»KaCelyiOf  iiiiniiataly -cteritreA  fpoar  tk6  pisniiif',  or  any 

Tended  (i/^><iVerfrj.— ^The'  same  rule  tiV^lds  in  this  ca^e  as 
iR'ltlectfiebfteAder  of  amends  for  damage  feasant* ;  for  if 
th^  tenant,  before  distress,  tender  on  the  tand  the  arrears  6f 
reiit,  the  taking  of  the  distress  becomes  wrongful,  and  the 
tenant  may' maintain  trespass  for  the  caption;  but  if  the 
distress  has  been  made,  and  before  impounding  the  arrears 
are  tendered,  then  the  detainer  only  is  unlawful,  and  the 
teMnt  must  bring  detinue. 

''  4,  Property. 

The  defendant  may  plead  property  in  himself,  in  bar  of 
the  action',  and  this  plea  may  conclude  with  a  prayer  for 
a  return  and  damages'. 

So  proper^  to  a  stranger  may  be  pleaded  in  baH',  and  the 
coQClusioti  of  this  plea,  praying  a  return,  is  good^ 

So  it  is  a  good  plea  to  say,  that  the  property  is  to  the 
plaintiff  and  to  a  stranger ;  and  where  there  are  two  plain* 
tiffs,  that  the  property  h  to  one  of  them\ 

5.  Statutes  ; 

I.  Of 

«.  Of  Setoff. 


«« 


1.  Stat  of  Limitations. — By  stat.  32  H.  8.  c.  2.  s.  S^ 
No  person  shall  make  any  avowry  or  cognisance  for  any 
rent;  auit,  or  service,  and  allege  any  seisin  of  any  rent,  &c. 
in  the  same  avowry  or  cognisance  in  the  possession  of  his 
anecMor,  or  in  bis  own  possession,  or  in  the  possession  of 
anjr  oAeff,  whose  estate  he  shall  pretend  or  claim  to  have 
abor^e'  fifty  yetts  next  before  making  the  aVowry  or 
cojpiianae."  '  *        , 

cJ<ibma<JCIiiiW%lBOft.lbPaL70.  s  PraisnTeir.SiiniAcrti  l^lkvs. 

ft  Crofate*8  cue,S  Rep.  66.  b.  Doct.  pi.  E  Butcher  ▼.  Porter,  CtLrlb.  943. 

114,115.  i  Parker  t.  Mellor,   JLdL  Riifm.  01. 
e  9  Inet  lOlf .  and  Cartb.  99B. 

i  Wildman  t.  Nort^  ]  Ventr.  949.  It  1  ImI.  14S.  b. 
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This  statute  extends  to  such  cases  onlyS  wheie  the 
avowant  was  compelled  to  allege  a  seisin  by  force  of  some 
ancient  statute  of  limitations,  and  consequentW  it  does  not 
render  an  allegation  of  seisin  within  the  limited  time  neces* 
sary  in  those  cases,  where  seisin  was  not  required  to  be  aU 
leged  before  the  statute,  as  in  the  case  of  a  reservation  or 
grant  of  a  rent,  where  the  title  is  founded  on  the  deed. 

Fealty,  homage,  and  such  casual  services,  are  not  within 
this  statute*. 

By  Stat  21  Jac.  1.  c.  16.  s.  S.  actions  of  replevin  shall  be 
commenced  and  sued  within  six  years  after  the  cause  of 
action.  Hence  actio  non  accreoit  infra  sex  annos  is  a  good 
plea  in  bar  in  replevin. 

9.  Set-off. — ^Avowry  for  rent  arrear  [^plea,  riens  in  arrear] 
and  issue  thereon.  Plaintiff  had  given  a  notice  of  set-off*, 
and  offered  to  support  it  by  evidence  at  the  trial ;  but  De- 
nison  J.  rejected  it.  The  court  of  C.  B.  were  of  opinion, 
that  the  evidence  was  properly  rejected,  observing,  that  this 
case  was  neither  within  the  letter  nor  the  intention  of  the 
statute.  The  issue  was  special,  and  not  general.  It 
was  not  an  action  upon  a  personal  contract  The  rent 
savoured  ^of  the  realty,  and  the  remedy  was  by  distress ; 
replevin,  they  added,  was  a  mixed  action.  The  judgment, 
if  for  the  avowant,  must  be  for  a  return  of  the  cattle.  To 
take  the  benefit  of  the  statute^,  plaintiS*  and  defendant  must 
plead  properly.  In  debt  on  bond,  defendant  cannot  set  off 
under  non  est  factum  or  solvit  ad  dietn^  but  must  plead  spe- 
cially. Perhaps  by  way  of  special  plea  to  the  avowry^ 
plaintiff  might  have  pleaded  a  mutual  debt  of  more  than  the 
rent.  There  could  not  have  been  a  set-off  by  defendants 
under  non  cepit^  nor  could  there  be  for  plaintiff  under  riens 
in  arrear. 

To  an  avowry  for  rent  arrear',  the  tenant  {\lea4^  that  a 
certain  sum  (equal  in  amount  to  the  rent  arrear).  >|vas  due 
for  ground  rent  from  the  avowant  to  the  original  landlord ; 
that  payment  of  that  sum  was  demanded  of  tbe'avpwant, 
who  refused  to  pay  the  same,  whereupon  the  original  land- 
lord demanded  payment  of  the  tenant,  and  threatened  to 
distrain,  and  that  tenant,  in  or^er  to  avoid  a  diatn^p^.  paid 
the  pound  rent :  on  demurrer,  the  plea  was  bolden  to  be 
good;  RuUer  J.  observing,  that  there  was  a  diflli^encebe- 


1   FMter*!  CBfc,  •  Rep.  64.  b.  o  s  Ck  9.  c.  99^  s-  13.. 

in  BcnDetr.  Kinty  ?  L^-  SI-  P  S^psford  ▼.  Fletcher,  4  T.  R.  SI  1 . 

"B  nossiOtt'*'*^.'" Kjiii^IK,  'vBTttCV','  '450»  *  ■■'  '- 

4to.  ed.  BnU.  >I.  P.  181.  S.  C. 
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tween  a  payment  and  a  set-off;  the  fbrmer  might  be  pleaded 
to  an  avowrjv  though  the  latter  could  not. 


IX.  Of  the  Judgment : 

\.  For  the  Plaintijf. 
2.  For  the  Defendant. 

1.  For  the  Plaintiff, — As  by  the  nature  of  the  proceedings 
in  replevin  the  goods  distrained  are  delivered  by  the  sheriff 
to  the  plaintiff;  if  he  recovers,  he  can  have  judgment  for 
damages  only. 

If  the  plaintiff  has  judgment  on  a  demurrer,  the  form  x>f 
entry  is,  **  that  the  plaintiff  do  recover  his  damages,  by  rea- 
son of  the  premises'!,'*  whereupon  a  writ  of  inquiry  is 
awarded  to  ascertain  the  damages,  and  on  return  of  the  in- 
tjuisition,  final  judgment  is  entered  for  the  damages  found 
by  the  inquisition,  and  costs  de  incremento. 

If  the  plaintiff  obtains  a  verdict',  then  the  jury  on  that 
verdict  ascertains  the  damages  and  costs,  and  the  judgment 
Is,  "that  the  plaintiff  do  recover  against  the  defendant  the 
damages  assessed  by  the  jurors^  and  costs  de  incremento*^ 

2.  For  the  Defendant — A  t  the  common  law,  when  the 
merits  of  a  suit  in  replevin  were  decided  by  a  verdict 
for  the  defendant,  or  judgment  for  him  on  demurrer,  or  con- 
fession bv  the  plaintiff,  the  judgment  for  the  defendant 
awarded  nim  a  return  of  the  distress  irreplevisable.  A  dif- 
ferent rule  obtained  in  the  case  of  a  nonsuit,  for  in  that  case 
the  defendant  was  not  entitled  to  thisjudgment.  To  remedy 
the  inconvenience  which  proceeded  from  the  plaintiff,  in 
the  case  of  nonsuits,  having  several  replevins  tor  one  and 
the  aame  cause,  it  was  enacted,  by  stat.  13  Edw.  1.  c.  2.  that 
as  soon  as  the  return  of  the  beasts  should  be  adjudged  to 
the  distrainor,  the  sheriff  should  be  commanded  by  a  judi- 
cial writ  to  return  the  beasts  to  the  distrainor,  in  which  writ 
is  to  be  inserted  a  direction  to  the  sheriff  not  to  deliver  the 
beasts  without  a  writ  making  mention  of  the  judgment 
git6d  by  the  justices  {99).  - 

q  sd  Book  of  Jadgvi.  903.        r  2d  Book  o(  Jmigm^-too. 

.      '        '   '    ♦• 

(29)  It  appears  from  the  words  printed  in  itaUcs,  and  those 

€r  6  2 
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By  ilm  statute,  if  the  plaintiff  in  replevin  be  once  nxm- 
hmt,  he  cannot  have  a  new  replevin,  but  must  sue  out  a 
writ  according  to  the  directions  of  the  statute.  The  writ 
is  termed  a  writ  of  second  deliverance.  It  is  a  judicial 
writ,  issuing  out  of  the  court  of  record  in  which  the  non- 
suit was  had  (30). 

The  writ  of  second  deliverance*  is  a  supersedeas  in  law 
to  the  sheriff  to  forbear  to  execute  the  writ  de  retorno  ha- 
hendo  (31)  obtained  on  the  nonsuit  of  the  plaintiff,  if  deli- 
vered to  the  sheriff  before  return  is  made. 

If  upon  the  writ  of  second  deliverance,  the  party  reple- 
vying makes  default  a  second  time  for  any  other  cause^ 
the  statute  has  provided,  that  the  distress  shall  remain  irre- 
plevisable for  ever. 

In  the  case  of  a  distress  for  rent  arrear,  the  statute  17  Car. 
S.  c.  7.  has  prescribed  to  the  defendant  a  mode  of  proceed- 
ing in  the  four  following  cases : 

I.  If  the  plaintiff  shall  be  nonsuit,  before  issue  joined,  in 
any  suit  of  replevin  by  plaint  or  writ  lawfully  removed  : 

The  defendant  must  make  a  suggestion  in  nature  of  an 
avowry  or  cognisance  for  the  rent  arrear,  whereupon  the 
court,  upon  prayer  of  the  defendant,  will  award  a  writ  of 
inquiry  touching  the  sum  in  arrear  at  the  time  of  the  dis- 
tress, and  the  value  of  the  distress.  On  the  return  of  the 
inquisition,  the  defendant  will  have  judgment  to  recover 
the  rent  arrear,  if  the  distress  amounts  to  the  value  of  it; 
if  not,  then  to  recover  the  value  of  the  distress,  with  full 
costs  (39). 

t  S  iMt.  341. 


which  follow  them  in  the  statute,  viz.  "  quod  fieri  nan  poterii  mn 
per  breve  quod  exeat  de  rotuiis  justic^  coram  quibus  dedueta  fuerii 
loquelaC*  that  the  provisions  of  this  statute  are  confined  to  those 
coses  where  the  cause  has  been  removed  into  the  superior  court, 
and  the  plaintiff  has  been  nonsuited  there.  If  this  be  the  true  con- 
litructioa^  it  will  follow,  that  so  long  as  the  cause  remains  io 
the  county  court,  the  plaintiff  may  replevy  the  distress  after 
nonsuit  there,  and  ret«rn  made  ta  infinitum,  as  he  might  before 
this  statute. 

<3a)  See  the  form  of  this  writ,  Gilb.  R^pl.  Cup.  II.  S.  VIL  4. 

(31)  But  not  to  the  writ  of  inquiry  of  damages  on  stat  91  H.  8. 
c.  19.  Salk.  95.  or  on  stat.  17  Car.  2.  c.  7.  Veotr,  64.  2  Wils.  II7. 

(32)  For  the  ibn»'o£  prnyeis  writ  of  inquiry,  and  judgment, 
where  the  distress  amounts  to  the  value  of  the  rent,  see  Lilly's 
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II.  If  th^  plaintilf  shall  be  nonsuit,  aft^r  cognisance  or 
avowry  made,  and  issue  joined  : 

•  In  this  case  the  jurors  that  are  impanelled  to  inquire  of 
Such  issue,  shall,  at  the  prayer  of  the  defendant,  inquire 
concerning  the  sum  of  the  arrears  and  the  value  of  the 
distress,  and  thereupon  the  defendant  is  entitled  to  the  same 
judgment  as  in  case  I. 

III.  If,  after  cognisance  or  avowry  made,  and  issue, 
joined,  the  verdict  shall  be  given  against  the  plaintiff: 

As  in  the  last  case,  the  jurors  that  are  impanelled  to  in- 
quire of  such  issue  shall,  at  the  prayer  of  the  defendant^ 
inquire  concerning  the  sum  of  the  arrears,  and  the  value  of 
the  distress  (33),  and  thereupon  the  defendant  is  entitled  to. 
the  same  judgment  as  in  case  I. 


Entries,,  dd  edition,  1758,  p.  6lO.  For  the  form  of  theiudgment 
where  the  distress  is  of  less  value  than  the  rent,  see  Tidd*s  Practi* 
«aI  Forms,  1st  ed.  p.  292*  If  the  plaintiff  be  oouprossed  after 
defendant  has  avowed,  for  want  of  a  plea  in  bar,  it  seems  unne- 
cessary to  add  a  suggestion,  the  cause  of  the  distress  being  soffi- 
ciently  ascertained  by  the  avowry.  See  the  form  of  the  writ  of 
inquiry  in  this  case,  in  Tidd*s  Prac.  Forms,  1st  ed.  p.  163,  164. 

(33)  It  must  be  observed,  that  if  the  jurors  give  a  defective  vei^ 
diet,  €.  g,  if  they  find  the  value  of  the  distress,  but  omit  to  find  the 
sum  of  the  arrears*  this  omission  cannot  be  supplied  by  a  writ  of 
inquiry;  because  the  statute  directs  that  the  jurors,  whaare  im-* 
panelled  to  try  the  issue,  shall  inquire  concerning  the  sum  of  the.  • 
arrears.     Sheape  v,  Culpepper,  1  Lev.  255.     The  case  of  Sheape  . 
V.  Culpepper  w^as  recognitfed  by  Ld.  Hardwicke  C.  J.  in  R.  v* 
Kynaston,  B.  R.  T.  10  G.  2.  MS.  where  it  was  holden,  that  the 
court  could  not  supply  a  defective  verdict,  where  several  traverses 
had  been  taken  on  a  return  to  a  mandamus,  under  the  statute 
9  Ann.  c.  20*  and  the  jury  had  omitted  to  find  damages  and  costs  ' 
for  the  plaintifiH  See  also  Ca.  Temp.  Hardw.  297*    This  point  was 
again  moved  in  Freeman  v.  Lady  Archer,  2  Bl.  763.;  and  Qould  J. 
then  expressed  a  doubt,  whether  a  writ  of  inquiry  could  be  granted  ^ 
to  supply  a  defective  verdict  for  the  defendant  in  the  case  of  an  ' 
avowry  for  rent  arrear.     It  appears  dearly,  from  the  case  df  Sheapt^  * 
▼•Culpepper,  that  it  cannot.     And  in  a  more  recent  case;  where' 
the  jury  found  a  verdict  for  the  avowant,  and  damaged  to   th^  ' 
amount  ol  the  rent  claimed  in  the  avowry,  but  did  not  find  either 
the  amount  of  the  rent  in  arrear,  or  the  value  of  the  distres9,  }|i>d. 
judgment  was  entered  fbr  the  damages  assessed;  it  was  holden, 
that  this  judgment  was  erroneous,  and  could  not  he  amended  into 
a  judgoient  under  the6tatuke,'^fcaiMelA«)  rUgkcti^fifutkiTiquiry 
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IV.  If  judgment  be  given  upon  demurrer  for  tbe  avowtnt 
or  person  making  cognisance: 

In  thiB  cage  tbe  court,  at  the  prayer  of  the  defiendant» 
will  award  a  writ  to  inquire  of  the  value  of  tbe  distress  (S4)» 
and  upon  return  thereof  the  like  judgment  shall  be  given  as 
in  case  I.,  that  is  to  say,  to  recover  the  rent  alleged  to  be  in 
arrear  in  the  avowry  or  cognisance,  if  tbe  distreai  sbalt 
amount  to  the  value  of  it;  if  not,  then  tp  recover  tbe  vaUie 
of  tbe  distress,  with  full  costs  (S5). 


hjf  the  jury  could  not  be  in  any  manner  suppJiei*.  Rees  v.  M<ir- 
gan,  d  T.  R.  349.  In  cases  where  the  court  is  not  i^estratoe^  hj 
die  express  words  of  the  slat.  17  Car.  2.  c.  7.  s.  3.  (whic4i  rektes  to 
rent  arrear  only)  an  inquiry  may  be  granted  to  anspply  omissioiia  od 
the  part  of  the  jury  at  the  trial  of  the  replevio*  Hesce*  where  the 
defendant  avowed,  as  overseer  of  the  jpoor,  for  a  distress  for  a  rate 
under  stat.  43  Eliz,  c*  9.  and  at  the  tnal  the  pUintiQ*  was  ooosoitt 
and  the  jury  was  discharged  without  any  iuquiry  of  the  treble  da- 
mages given  by  the  19th  section  of  that  statute  to  defendants  in 
case  of  a  nonsuit  after  appearance ;  an  application  was  made  to  thi 
court  that  the  avowants  might  have  a  writ  of  inquiry  awarded  to 
supply  this  defect,  which  application,  after  much  debate,  was 
granted*  Herbert  ▼.  Walters,  LdL  Kavm.  .59.  Salk.  306.  Cartb. 
362.  S.  C. 

A  similar  application  was  made  in  the  case  of  Valentine  y.  Faw* 
cett»  3  Str.  1031.  Ca.  Temp.  Hardw.  133.  where  a  verdict  had 
been  given  for  the  defendant,  who  had  avowed  under  the  same  sta- 
tute 43  Eliz.  c.  3.  Ld.  Hardwicke  C.  J.  (with  whom*  the  rest  of 
tbe  court  concurred)  was  of  opinion,  that  a  writ  of  inquiry  ought  to 
be  granted,  upon  the  ground,  that  the  words  of  this  section  of  the 
statute  xvert  sufficient  to  take  in  this  case,  viz.  **  that  defendant 
shall  recover  treble  damages,  to  be  assessed  by  the  same  jury,  or 
9^it  to  inquire  of  the  damages^  as  the  same  shall  require/^  The 
case  of  Valentine  v.  Fawcett  was  recognised  in  Oewell  v.  M arsbally 
3BI.  R.  931.  and  3  Wils.  443.  in  which  the  court  awarded  a  sup* 
plemental  writ  of  inquiry,  after  verdict  found  for  the  defendant, 
who  had  avowed  under  the  statute  43  Eliz.  c.  3. 

(34)  Tbe  amount  of  the  rent  alleged  to  be  due  in.  the  avowry 
or  cogniaance  being  admitted  by  the  demurrer,  it  is  not  necessary 
in  this  case,  as  it  is  in  the  three  preceding  cases,  that  the  inquiry 
should  extend  to  the  amount  of  the  rent  in  arrear. 

(35)  See  the  form  of  a  judgment  on  demurrer  for  an  avowant« 
prayer  of  writ  of  inquiry,  award  thereof,  writ,  retnro  o^  tbeimlae 

*  3|it  the  coQrt  in  this  case  permitted  tbe  defendant  to  amend  bis  judgment 

by  cnterJDS  a  cauimoQ  law  jndgmelit.  '   f  v  . 
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That  there  may  not  be  any  failure  of  justice,  the  fourth 
and  last  section  of  the  statute  directs,  that  in  all  the  preced- 
ing cases  where  the  value  of  the  cattle  (36)  distrained  sliall 
not  be  found  to  the  full  value  of  the  arrears,  the  party  to 
whom  such  arrears  are  due,,  his  executors  or  administratoi*s, 
may,  from  time  to  time,  distrain  again  for  the  residue. 

It  ia  worthy  of  remark,  that  this  statute,  which  defines 
with  so  much  accuracy  the  mode  of  proceeding  to  be 
adopted  by  a  defendant,  who  succeeds  in  •  replevip  jsuLt, 
has  not  superseded  the  judgment  at  common  law,  which 
may  still  be  entered,  if  the  defendant  shall  be  so  advised ; 
ibr  thestataite  ia  considered  as  giving  a  farther  remedy,  and  / 

#<rt  as  extinguishing  the  remedy  to  which  the  defendant 
vaaaentided  at  common  law.  Under  this  view  of  the  sta- 
tute, it  has  been  holdenS  that  an  avowant  may  enter  a  com- 
mon law  judffment,  and  also  pray  a  writ  of  inquiry  under 
the  statute.  It  ought,  however,  to  be  observed,  that  the 
^remedy  provided  by  the  statute  is  attended,  with  this  ad- 
vantage, that  the  writ  of  inquiry  awarded  under  it  may  be 
executed,  notwithstanding  the  plaintiff  has  sued  out  a  writ  * 

of  second  deliverance"  (37) ;  whereas  the  writ  of  second 
deliverance,  if  delivered  to  the  sheriff  before  return  made, 
operates  as  a  supersedeas  to  the  writ  of  retorno  habendo  is8u<^ 
ing  on  the  common  law  judgment''. 


X.  0/  the  Co$t$j  and  herein  of  the  Co8t$  in  Error. 

1.  As  to  the  Plaintiff. — At  the  common  law,  the  plaintitT 
obtaining  judgment  in  replevin  was  not  entitled  to  costsi^ ;  but 

t  Baker  ▼.  Lade,  Cartb.  854.  x  2  liiat.  341.  &  S.  P.  per  Holt  C*  J.  in 

u  Cooper  y.  Sherbrook,  9  Wils.  1 15.  Prat  v.  Rutlein,  u  Mod.  547. 

jTidd'tPr.  863.  ed.2d, 

'    ■  ■  ■     ■  I     t  I.  I      ■ 

y 

of  the  distiwse,  ajnouDtiog  to  less  than  the  rent  alleged  to  be  due, 
and  final  judgment  thereupon,  in  Mounson  v,  Redshaw,  1  S^uud; 
.  195. 

.  (36)  The  preceding  clauses  of  this  statute  mention  gdodk  and 
cattle  distrained,  but  this  speaks  of  cattle  only.  The  ooaission  of 
the  word  '*  goods"  in  this  clause  appears  to  be  casual. 

(37)  The  same  rule  holds  with  respect  to  the  writ  oJT  inq'uily  of 
damages  under  the  21  H.  8.  c.  19-  which  may  be  executed  after  a 
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4iow«  by  the  ttai.  of  Gloucester,  6  EcLl.  c.  I.  s.  S.  the  plaiotiflT 
i»  entitled,  to  costs  in  all  cases  where  be  was  entitled  ta 
damages  antecedently  to  the  statute  of  Gloucester;  of 
pourse,  therefore,  the  plaintiff  is  entitled  to  costs  in  re* 
plevin* 

r  .2.  As  to  the  Defendantv-^A  t  the  common  law,  if  an  sTowry, 
^r  cognisance,. or  justification,  was  found  for  the  defendaat 
in  replevin,  or  if  the  plaintifr  was  otherwise  barred,  the  de^* 
lendant  was  not  entitled  to  costs;  but  now,  by  stut.  7  H. 
&  c.  4.  s.  3.,  **  persons  making  ovowiy,  cognisance,  or  jas^ 
tiiipHtion  in  replevin,  or  second  deliverance  for  any  rent^ 
ipustomy  or  service^  if  their  avowry,  &c.  be  found  for  them, 
or  if  the  plaintiff  be  otherwise  barred,  shall  recover  their 
images  or  costs,  as  the  plaintiff  should  have  done  if  ke 
bad  recovered.". 

And  by  stat.  91  H.  8.  c.  1{).  (which  permits  avowries,  &a 
in  replevin  and  second  deliverance  to  oe  made  by  the  lord', 
&c.  alleging  the  land  to  be  holden  of  him  without  naming 
the  tenant,)  damages  and  costs  are  given  to  defendants  in 
replevin,  not  only  m  the  cases  provided  for  by  the  preceding 
sut.  of  7  H.  8.  c.  4.,  but  also  in  the  cases  of  avowries,  &c.  for 
damage  feasant,  or  for  other  rents,  if  such  avowries,  &c.  be 
found  for  them,  or  if  the  plaintiff  be  otherwise  barred. 

Upon  a  distress  for  an  heriot,  the  defendant  will  be  enti- 
tled to  costs,  but  not  upon  a  distress  for  an  amerciament, 
becailse  the  statute  eictends  only  to  customs  and  services*. 

A  replevin  is  not  within  the  meaning  of  th^  statute  8  &d 
W.  3.  c.  11.  s.  1/  which  gives  costs  to  persons  who  are  im- 
properly made  defendants  in  actions  or  plaints  of  trespass, 
assault,  false  imprisonment,  or  ejeotiojirmct. 

Costs  in  Error.— By  stat  3  H.  7.  c.  10.,  reciting  that  writs 
of  error  were  often  brought  for  delay,  it  is  enacted,  *•  That 
if  any  defendant  or  tenant,  against  whom  judgment  is  given, 
sue  any  writ  of  error  to  reverse  it,  in  delay  of  execution,  if 
judgment  be  affirmed,  &c.,  the  person  against  whom  the 
writ  of  error  is  sued  shall  recover  bis  costs  and  damages  for 
the  delay  and  vexation/'    . 

This  statute  applies  only  to  cases  where  the  judgment 
below  is  for  the  plaintiff;  and  subsequent  statutes,  viz.  3  Jac. 

s  Eorter  ¥.  Gray,  Cro.  £lix.  aoo.       a  Ingle  v.  Wordsworth,  3  Burr.  isss. 


writ  of  second  deliverance  has  been  served.    Pratt  v*  Rntiedge, 
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%m 


K  c«  6<jaiid  10  k  17  Car.  2.  c.  8.,  have  not  extended  the  de- 
scription-of  persooa  to  whom  relief  was  meant  to  be  given 
by  the  Stat.  3  H.  T.  c  10.^ 

'H^nce,  where  in  replevin  in  C.  B.^  the  defendant  made 
cognisance  for  rent  in  arrear,  and  had  a  verdict  and  jud^ 
ment  pursuant  to  the  stat.  17  Can  2.  c.  7.,  Which  judgment 
was  affirmed  in  B.  R.  eo  a  writ  of  error  brought  by  tte 
plaintiff.  On  apptication  to  tbe  conrt  of  B.  R.,  that  the 
defendant  in  error  nitght  be  aUowed  interest  on  the  sum 
DfBCovered  by  the  judgment  below,  by  force  of  the  stat. 
3  H.  7*  c  lOL,  the  court  refused  to  grant  relief,  observing, 
that  the  case  of  Cone  v.  Bowles,  4  Mod.  7»  S.,  bad  settled 
the  question,  that  an  avowant  in  replevin,  for  whom  judg- 
ment below  was  given,  which  was  afterwards  afitrmed  in 
error,  was  not  within  the  statute. 

By  Stat  8  &  9^  W.  3.  c.  11.  s.  2., "  Costs  in  entnr  are  given 
to  the  defendant  where  the  judgment  below  is  fbr  him 
and  is  affirmed  on  error." 

This  statute  applies  only  to  those  cases^  where  judgment 
^is  given  on  demurrer  for  defendants  below;  consequently, 
"Where  an  avowant  in  replevin  for  rent  arrear  had  a  verdict 
and  judgment  below,  which  judgment  was  afterwards 
affirmed  on  error,  it  was  holden  that  such  defendant  was 
not  entitled  to  bis  costs  under  the  preceding^  statute. 


h  Golding  ▼.  Dwm,  to  £•«!,  s. 
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CHAP.   XXXIV. 


RESCOUS. 

The  term  rescous,  at  far  as  relat68  to  the  sul^ect  of  this 
chapter  (I),  means  the  setting  at  liberty,  against  law»  a  per- 
son  arrested  by  process  or  course  of  law*. 

To  recover  a  compensation  for  this  injury  the  phiifitiff  may 
bring  an  action  of  rescons,  or  an  action  on  the  case.  agauMt 
the  party  guilty  of  the  rescous.  The  action  of  rescous 
baving  fallen  into  disuse,  the  usual  mode  of  proceeding  it 
by  an  action  on  the  case,  to  support  which,  it  is  necess^ 
for  the  plaintiff  to  prove, 

1.  The  original  cause  of  action. 

9.  The  writ  and  warrant,  by  the  production  of  copies  of 
them,  sworn  to  be  true  copies  by  a  witness  who  has  com- 
pared and  examined  them  with  the  originds^ 

3.  The  mamer  of  the  arrest,  in  order  that  it  may  appear 
to  the  court  whether  the  arrest  was  legal  or  not;  for  without 
a  legal  arrest  there  eannot  be  a  rescue. 

Mere  words  only,  as  if  the  officer  says  to  a  defendant, 
*'  that  he  has  a  warrant  against  him,  and  that'  he  arrests 
bim,"  will  not  constitute  an  arrest^  if  the  defendant  after- 
wards escapes  from  the  officer;  but  if.  the  defendant  ac- 
quiesces, and  goes  along  with  the  officer,  this  will  be  con- 
sidered as  submitting  himself  to  the  process,  and  as  com- 
plete an  arrest  as  if  the  officer  had  touched  the  person  of 
the  defendants 

An  officer  having  two  warrants  in  his  pocket  against  the 
defendant',  at  the  several  suits  of  A.  and  B.,  laid  his  bands 
on  the  defendant,  and  said  to  him,  **  I  arrest  you  by  virtue 
of  a  warrant  that  I  have ;"  but  he  did  not  shew  the  defen- 
dant the  warrant,  nor  had  it  in  his  hafid,  nor  told  the  defen- 

•  1  last  l6o.b.  c  HttnierT.  BattyB,*B.  R.  H.  isGco. 

^  OenMT  ▼•  Spirkiy  Sidk.  7d-  S.  Ball.  N.  P.  62. 

d  Hodges  ▼.  Marks,  Cro.  Jac.  4M. 


(1)  For  mcous  of  distreiset^  see  ante,  tit*  Distrest^sect.  VIII: 
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dant  at  wbose  auit  be  arrested  him,  neither  did  the  defen* 
dant  demand  to  see  the  warrant,  or  to  be  informed  at  whose 
suit  he  was  arrested.  It  was  boldea,  1st,  that  this  arrest, 
without  shewing  the  warrant,  and  without  menttontiig  at 
whose  suit  the  defendant  was  arrested,  was  legal,  and  that 
it  was  not  incumbent  on~tbe  effieer  to  shew  the  warrant  to 
the  defendant,  until  be  obeyed  and  demanded  it  9dly» 
That  this  arrest  was  legal,  although  the  officer  had  not  the 
warrant  in  bis  band,  and  although  be  bad  two  warrants  in 
his  pocket  for  the  defendant ;  for,  being  under  the  bailies 
arrest,  b^*  Was  in  custody  for  all  causes  for  which  the  sherfff 
told  made  Ms  warrant  against  bim,  although  the  sheriff  or 
bailiff  did  not  mention  any  specially. 

By  atat.  89  Car.  2.  c.  7.  s.  6.  **  No  person  upon  the  Lord's 
day  shall  serve  or  execute  any  writ,  process,  warrant,  order, 
judgment,  or  decree,  (except  in  cases  of  felony  or  breach  of 
the  peace]  but  the  service  of  every  such  writ,  &a  shall  he 
"void  to  all  intents  and  purposes.*' 

As  it  is  matter  of  public  policy',  that  proceedings  of  the 
nature  described  in  the  statute  should  not  be  executed  on  a 
Sunday,  the  regularity  or  irregularity  of  them  cannot  depend 
on  the  assent  of  the  party  afterwards  to  wave  an  pbjcctioB 
to  such  proceedings,  because  they  are  in  themselvea  abso- 
lutely void  by  the  statute. 

In  the  construction  of  this  statute^  it  bas  been  boMen, 
that  an  arrest  cannot  be  made  on  aStiodey  ibr  non^paymeirt 
of  a  penalty  by  a  defendant  who  has  been  cobvieted  tm  a 
penal  statute. 

7' he  statute  prohibits  original  arrests  only  on  SwodajjfWi:^ 

Hence  a  defendant,  who  wrongfully  escapes  from  ifbe 
etrstody  of  the  law,  may  be  retaken  upon  a  Sunday ,^on  fl-esh 
pursuit*,  or  "by  virtue  of  an  escape  warrant**,  which  is  in  the 
nature  of  fresh  pursuit,  for  it  is  not  original  proce^,,ad(£  a 
commitment  upon  it  is  only  the  old  commitment  cbhtiAned 
down.  -t 

Biit  after  a  voluntary  escape,  d^fendbnt  cahnot  berjRl^n 
on  a  Sunday*.  *  ''    '  ^*  -^ 

So  Where  A.  was  arrested  at  the  suit^pf  B.,^an4in9C^W^ 
the  sheriff  not  knowing  tliat  there  was  also  a  ctetaIiVer~rn  nis 
office  against  A.  at  the  spit  of  C.  and  on  the  ^i^ay^^jp^^qw- 
ing  the  sheriff  arrested'  A.  at  the  suit  of . 9**J^'^^m6t^ ^ 

e  Taylor  ▼.  Phillips,  3  £a8t,  155.  h  Adjudged  in  Parker  ▼.  Moor,  Ld. 

f  B...IL.  Jlyers,  xT.  R.  :265.  -  -       Boym.  loss^  Solk,  (iaS.  6  Mod,  91. 

IP  Admitted  in  Parker  t.  Mpor,  Sidk.    i    Feathcratonebaufb    v.     Atkinoon, 
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charged  him  out  of  custody,  considering  the  arrest  on  the 
Sunday,  either  as  an  original  taking,  which  was  prohibited 
by  the  statute,  or  as  a  retaking  after  a  voluntary  escape, 
which  was  bad  under  the  authority  of  the  preceding  case^, 
where  the  distinction  between  a  voluntary  and  a  negligent 
escape  was  recognised. 

A  person  may  be  arrested  on  a  Sunday  on  an  attachment 
for  a  rescue^.  But  a  rule  nisi  for  an  attachment  for  non-pay- 
ment of  a  sum  of  money,  pursuant  to  the  master's  allocatur, 
cannot  be  served  on  a  Sunday",  j 

If  a  defendant",  after  an  arrest  on  mesne  process,  is  rescued 
as  he  is  conducting  togaol^  the  only  remedy  which  the  plain- 
tiff has,  is  by  an  action  against  the  rescuers,  since  the  sheriff 
is  excusable  by  reason  of  the  rescue ;  for  on  mesne  process 
the  sheriff  is  not  bound  to  take  the  posse  comitatus  with 
him,  and  therefore  upon  such  process  it  is  a  good  return 
to  return  the  rescous  (9).  In  an  action  against  the  she- 
riff for  an  escape  on  mesne  process,  if  he  pleads  a  rescue, 
it  is  not  incumbent  on  him  to  shew  that  the  rescue  was  re- 
turned^ 

4.  The  plaintiff  must  prove  the  damage  sustained  by  the 
rescue,  viz.  the  loss  of  the  debt  by  reason  of  the  escape  of 
the  defendant  (S). 

k  Atkinson  v.  Jameson,  5  T.  R.  85.         n  May  ▼.  Proby,  Cro.  Jac  419. 
1  Willes,  459.  o  Gorgvs  ▼.  Gore,  3  Ler.  46. 

m  M^Ilelwm  ¥.  Smith,  8  T.  R.  s6. 


(3)  If  the  party  is  once  within  the  walls  of  the  prison*,  though 
the  custody  is  on  mesne  process  only,  yet  a  rescue  thence  by  any 
persons  (except  the  king*8  enemiesf)  will  not  excuse  the  sheriff. 
So  onr  writs  of  execution  the  sheriff  cannot  return  a  rescue:  for  the 
law  supposes  that  the  sheriff  is  attended  with  his  posse  comitatus:^:. 
So  if  the  defendant  is  brought  out  of  prison  after  judgment,  and 
before  any  charge  in  execution,  on  a  habeas  corpus,  and  is  rescued 
on  the  way  to  the  judge's  chambers,  the  sheriff  will  be  answera- 
ble in  an  action  for  an  escape ;  for  it  is  his  duty»  and  so  he  is 
directed  by  the  writ  to  provide  for  the  sure  and  safe  conduct  of  the 
party  §. 

(3|  With  respect  to  damages.  Holt  C.  J.  in  Wilson  v*Gary,^ 
Mod.  ^l  I.  said,  that  the  offenders  were  not  entitled  to  ai^y  fayj^firg  ^ 
because  they  were  guilty  of  a  vioteoce  against  the  pifocttsof  th^^: 
law,  and  therefore  this  case  was  not  to  be  compared  to  the  cas^pf  ^ 
a  negligent  escape. 

•  May  ▼.  Proby,  i  Roll.  Rep.  441.  resolved  per  tot.  curTrecofnised  In  l 
Str.  435.  V      >   i*. 

t  PerCokeinhi8reportofSouthoote*sca8e,4€o.  84.  a.      ^   '*  "  ^^^   '■' 
X  May  T.  Proby,  1  Rot.  Rep.  441.  RtsoWed  per  tot  car. 
§  Crompton  y.  VTard,  Str.  499. 
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CHAP.  XXXV. 


SLANDER. 

J.   Scandalum  Magnaium. 

IK  Of  the  Actum  for  Slander ^  and  in  what  Cases  it 
may  be  maintained. 

III.  Of  the  Declaration^  and  herein  of  the  Nature 

and  Office  of  the  Innuendo. 

IV.  Of  the  Pleadings — Evidence — Costs. 


I.  Scandalum  Magnatum. 

Slander  spoken  and  published  of  a  peer  is  termed  8can«> 
dalum  magnatum. 

The  Stat.  Westm.  I.  c.  34.  commands,  ^*  that  none  ,be  ao 
hardy  to  tell  or  publish  any  false  news  or  tales,  whereby 
discord,  or  occasion  of  discord,  or  slander,  may  grow  be- 
tween the  king  and  his  people,  or  the  great  men  of  the 
realm,  and  he  that  doth  so,  shall  be  taken  aud  kept  in  pri- 
son, until  he  hath  brought  him  into  the  court  which  was  the 
first  author  of  the  tale  (1)." 

And  by  stat  9  R.  9.  c.  5.  *'None  shall  devise  or  speak 
false  news,  lies,  or  other  such  false  things  of  the  prelates, 
dukes,  earls,  barons,  and  other  nobles  and  great  men  of  the 
realm,  and  of  the  chancellor,  treasurer,  clerk  of  the  priv^ 
seal,  steward  of  the  king's  house,  justices  of  the  one  bend 
or  the  other,  and  other  great  olhcers  of  the  realm,  an< 
be  that  doth  shall  incur  the  pain  of  the  stat.  Westm.  !• 
c.  34." 


(1)  See  Sir  Edw.  Coke*d  exposition  of  this  vtatute,  3  Inst.  226. 
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And  by  §tat.  19  R, «.  c.  11.  "When  any'such  l^perspn, 
ns  if  described  in  the  foregoing  statutes,]  is  taken  and  fm* 
prisoned,  and  cannot  find  him  by  whom  the~  speech  be 
Btoved/be  may  be  punished  by  the  advice  of  the  conncil, 
notwithstanding  the  statutes  of  Westm.  1.  c.  34.  and  2-fL 
%.  C.  5." 

Th«  foregoinfl;  statutes  do  not  expressly  give  an  action^ 
yet  it  has  been  holden,  that  the  party  injured  may  maintain 
an  action  on  the  stat.  of  2  R.  8.  c.  d.  upon  the  principle  of 
laws  ^hat  an  action  lies  on  a  statute,  which  prohibits  the 
doing  an  act  to  the  pr^udice  of  another.  Though  the  dig^ 
nity  of  viscount  was  not  created  at  the  time  when  this  sta- 
tute was  made,  yet  it  has  been  holden,  that  such  dignity  is 
within  the  statute^;  and  a  peer  of  Scotland,  since  the 
union,  may  aiso  take  advantage  of  this  statute^  [9). 

The  form  of  declaration  is,  tarn  pro  domino  rege  quampit 
seipso  (3),  concluding  contra  formam  statufi*.  The  stat 
2  R.  2.  c.  5.  is  a  general  law*",  and  consequently  need  not 
be  pleaded^;  but  if  the  party  undertake  to  recite  it,  and 
fail  in  a  material  point,  it  will  be  fatal^.  It  must  appear 
on  the  face  of  the  deelaratioot  that  the  party  injured  was 
unus  magnatum  at  the  time  when  the  words  were  8poken\  * 
Special  bail  is  not  required'  in  this  action^^  and  the  venue 
cannot  be  changed  upon  the  common  affidavit^  Neith^ 
can  a  writ  of  error  be  brought  upon  it  in  the  Exchequer 
Chamber^,  for  it  has  been  bolden,  that  this  action  is  not  all 

a  3  Init.  lis.  10  Rep.  75.  b.  h  Adm.  Cro.  Jac.  ia6. 

b  Vitc.  Say  amf  Seale  r.  Steptkent,  i  la  Mod.  430.  2  Mod.  915.  S.  P. 

Cro.  Car.  13S.  k  Duke  of  Norfolk  r.  AMertoii,OKrtii. 

e  Vitc.  Falkland  ▼.  Phippi^  Comyn'a  400.  D.  of  Rieknond  r.  Coatelo#, 

R.  439.                                         ^  1 1  Mod.  834.   S  Salk.  668.   i  Lev. 

4  Vid.  JBntr.  74.  56.  1  Bac.  Abr.  36. 

«  Dact.  Plac.  399.  4  Rep.  19>  a.  1  Ld.  Say  mud  Seal  ▼.  Stepkene,  CM. 


t  JLd.  Skafteabury  ▼.  I^*   I>igky»  S       Car.  149.    Ley,  83,  8.  C   Sir  W. 

Mod.  98.  ionea,  194.  S.  C. 

a  ♦'Hep.  18-  b.  ibr  instances  of  mis* 
.  recital,  wkat  latal,  and  wbat  not, 

aee  1  Com.  Dig.  188.  (B)  3. 
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{%)  Some  of  the  old^recedents  state  the  plaiotiff  to  hate  WM^em 
t$  locHim  mp^riimMKto.  See  Vid.  Ent.  74.  and  Bohttn,  319, 320«; 
hot  these  words  are  unnecessary*  and  they  amomittied  ia  one  pre- 
cedent in  Herne,  200.  Vid.  6 J.  and  in  another  in  Rerae^  90K 
>Fid.  63. 

(3)  An  action  upon  a  statute  which  prohibits  a  thing*,  batdoes 
tiot  give  any  penalty,  must  be  brought  tarn  pro  rege  quam^pro  seipso^ 
because  in  such  case  the  king  is  to  have  a  fine.  Waterhouae  v. 
Bawdy  Citft.  Jac.  134.     See  the  precedents  cited  in  n,  (2}. 
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actioD  on  the  case  within  tbe  oieaniog  o{  tbe^  8tat.  27  Elis* 
c  8.  which  givea  the  writ  of  error  ia  Exchequer  Cbainb^ 
in  certain  actions* 

There  is  a  dictum  in  2  Show.  506*  that  in  a  scand*  mag* 
the  plaintiff  obtaining  a  verdict  will  not  be  eatitied  to 

costs* 

It  has  been  holden,  that  certain  words  are  actionable  in 
the  case  of  a  peer,  which  would  not  have  been  deemed aa 
in  tbe  case  of  a  common  person ;  as  in  Ld.  Townshend  ▼* 
Hughes",  where  the  defendant  said  of  the  plaintiff^  "  he  it 
an  unworthy  man,  and  acts  against  law  and  reason." 


kh  Of  the  Action  for  Slander^  and  in  what  Cases  it 

may  he  maintained. 

,  In  former  times,  the  action  for  slander  was  very  rare ; 
the  first  action  for  words  to  be  found  in  the  books  was  ia 
the  SOth  year  of  Edw*  3*  Lib*  Ass.  fo*  177*  pi.  19.  and  from 
that  time  to  the  reign  of  Queen  Elizabeth,  these  actions 
were  few  in  number,  and  not  brought  on  frivolous  causes. 
During  the  reign  of  Queen  •Elizabeth  and  King  James,  thc^ 
began  to  increase,  and  in  modern  times  the*  action  has  been 
more  frequent* 

.  Actions  for  words  should  not  be4)rought  upon  slight  and 
trivial  occasions ;  and  where  the  words  are  merely  wordls 
of  heat,  anger,  or  passion,  spoken  suddenly  or  without  del^* 
beration,  such  actions  should  be  discountenanced;  at  the 
same  time,  it  has  been  truly  said  (by  Wray  C.  J.)  that  uil- 
less  the  party  injured  by  false  and  malicious  scandal  had^ 
remedy  at  law,  it  would  be  a  latrhU  ad  verbera^  and  the 
consequences  might  be  fatal.  « 

It  would  exceed  the  limits  prescribed  to  this  work  to 

,4mumerate  w'xXh  particularity  all  the  cases  which  have  been 

adjudged,  laa.  to  what  words  are  actionable,  and  what  sHe 

not  aoi    Lt>«iayjbe.8ufficient  for  the  present  purpose  to  o4- 

seitve^'tfaai,  ••  .,...., 

An  action  on  the  case  lies  against  any  person  for  falsely 
"an^  ttftiHd'Ortrsty  ip^Mhtf  ttnd  pdbllshing  cff  ttidth^r;  ^vords 
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which  diraidT  (4)  efatrjge  him  with  any  crha>,  for  the  con** 
Biission  of  wnicb  the  offender  is  puDisbable  by  law*  (5)»  at 
treason*,  murder',  larceny^,  perjury',  keeping  a  b«wdy« 
houae*,  or  with  honing  (6)  any  contagious  disorder,  the 
imputation  of  which  may  exclude  him  n*om  aociety,  aa  le*' 
pro8y%  plague,  French  pox",  tic 

In  order  to  sustain  this  action,  it  is  essentially  necessary 
that  the  words  should  contain  an  express  imputation  of 
aome  crime  liable  to  punishment,  some  capital  offence,  or 
other  infamous  crime  or  misdemeanor.  An  imputation  of 
the  mere  defect  or  want  of  moral  virtue,  moral  duties,  or 
obligations,  is  not  sufficient\  To  call  a  man  a  swindler,  is 
not  actionable^ ;  so  to  call  a  man  a  thief  is  not  actionable, 
unless  it  be  intended  to  impute  felony  to  him.  Hence, 
where  that  expression  is  accompauied  with  other  words, 
which  clearly  denote  that  the  speaker  did  not  intend  to 
impute  felony  to  the  party  charged,  no  action  can  be 
mamtained. 

In  an  action  for  words,  the  words  proved  were*,  **  He  is 
a  thief,  for  be  has  stolen  my  beer.  It  appeared  in  evi« 
dence,  that  the  defendant  was  a  brewer,  and  that  the  plain- 

«  finch,  B.  9.  C.  s.  Hi  Roll.  Abr.  66.  1. 98. 

o  Lewis  ▼.  Robert!,  Hard.  909.  z  Per  de  Grey  C.J.  deliTerinf  jady- 

jp  1  Roll.  Abr.  79.  pi.  4.  ment  ia  Ondow  ▼.  Home,  s  Wilt, 

f  Aleyn,  31.  177.  recocnited  by  Lawrence  J.  in 

r  1  Roll.  Abr.  99.  1.  aS.  Holt  ▼.  Scaolefteld,  6  T.  R.  694. 

•  I  Roi.  Abr.  44.  I.  15.  7  Savile  v.  Jardine,  9  H.  Rl.  S9l. 

t  Taylor  ▼.  Perkins,  Cro.Jac.  144.  s  Cristie  t.  Cowell,  Peake  N.P.C.4. 

(4)  "  Words  to  be  actiooable  mii«t  be  anequi vocally  so.  Im- 
putiag  to  a  person  ao  evil  inclination,  which  is  not  carried  into  ef- 
fect, 18  not  actionable.*'  Per  Ellenborough  C.  J.  in  Harrison  7. 
Stratton,  M.  T.  1803.   4  Esp.  N.P.C.  318. 

The  charging  another  with  a  crime  of  which  he  cannot  hj  any 
possibility  be  guilty,  as  killing  a  person  who  is  then  living,  is  not 
actionable,  because  the  plaintiff  cannot  be  in  any  jeopardy  from 
such  a  charge.     Snag  y.  Gee,  4  Rep.  ]6b  a« 

(5)  That  is,  by  common  law  or  statute;  for  charging  a  man  with 
an  offence  examinable  only  iii  the  spiritual  court,  unless  special  da- 
mage endues,  is  not  actionable.  Farrat  y.  Carpenter,  Cro.  Elix. 
502.     Graves  v.  Blanchet,  Salk.  696. 

(6)  But  charging  a  person  with  hm^mg  had  a  contagious  disor- 
der, is  not  actionable;  for  unless  the  words  spoken  impute  a  con- 
tinuance of  the  disorder  At  the  time  of  speaking  them»  the  ground 
of  the  action  fails ;  for  such  a  charge  cannot  produce  the  effect 
which  makes  it>  the  subject  of  an  action,  namely,  his  being  avoided 
by  society.  Per  Ashhurst  J.  in  Carslake  v.  Mapledoram,  9  T,  B* 
475.     sStr.  1189*  S.  P. 


service  be  had*  sold  beef  to  diftereiit  ca9tatn€r»-ef  4fae  de* 
feiKfamt,^' aod  revived  money  fori:he-8a«ie/wbicli  he  had 
not  liuly  aceonnted  i'o$.  Ld«  Kenyon  C;.j4''duneoted  the  ju- 
ry to  Mnftider  whether  these  words  were  spoken  in  retereo^ 
to  the  money  received,  and  unaccounted  iiar,  by  tfaeplaintiff, 
or  vtrhether  the  defie$idant  meant  that  the  plaintiif  b^ 
actually  stolen  beer;  for  if  tht;y  referred  to  the  money  not 
accounted  for,  that  being  a  mere  breach  of  contract,  so  far 
explained  the  word  **  thief"  as.  to  make  it  not  actionable. 
Thus  if  a  man  says  to  another  *'  you  are  a  thiel;  for  you 
stole  my  tree/*  it  is  not  actionable",  for  it  shews  he  had  a 
trespass  and  not  a  felony  in  his  contemplation.  V.  for  de- 
fehaanL  See  also  Thompson  v.  Bernard,  1  Camp.  N.  P. 
C,  48.  to  the  same  effect. 

The  rule  which  at  one  time  prevailed'',  that  words  are  to 
^be  understood  iti  mUiori  sensu^  has  been  long  ago  superseded, 
and  words  are  now  construed  by  courts,  as  the}  always 
ought  to  have  been,  in  the  plain  and  popular  sense  in  which 
the  rest  of  the  world  naturally  understand  them. 

In  an  action  for  words,  it  was  stated  in  the  declaration^ 
that  the  plaintiff  had  lived  amouij  his  neighbours  with  cre- 
dit and  reputation,  and  without  being  suspected  of  felony, 
and  that  the  defendant,  in  order  to  charge  him  with  the 
crime  of  felony,  falsely  and  maliciously  spoke  of  the  plain- 
tiff these  false,  malicious,  and  scandalous  words,  viz.  **  that 
th^  plaintiff  was  in  Winchester  gaol,  and  was  tried  for  bis' 
life,  .and  would  have  been^  h^anged,  if  it  had  not  been  for 
Abraham  Legat,  for  breaking  former  Atkin's  granary  and 
stealing  his  sacks."  Plea  N.  u.  After  verdict  for  plaintiflf^ 
it  was  moved  in  arrest  of  judgment,  that  the  words  did  not 
import  any  guilt  in  the  plaintiff,  being  only  a  narrative  of 
what  passed  on  the  trial,  and  rather  tended  to  shew  the 
plaintiff  was  cleared  by  the  evidence  of  Legat,  than  that  he 
was  guilty  of  any  crimes  for  which  he  deserved  to  be  hanged. . 
But  per  Ld.  Hardwicke  C,  J.  "  The  construction  now  made 
upon  actions  for  words  is  very  different  from  what  it  was 
formerly.  '  Judges  anciently,  to  discourage  little  frivolous 
actions,  uSed  their  utmost  endeavour  to  explain  away  the 
most  opprobious  Words:  but  this  was  certainly  wrong,  and 
as  the  character  and  reputation  of  man'kind  is*  under  the  pro- 
tection of  the  law,  as  well  as  their  estates,  we  ought  to  do 

a  Cro.  Jac.  1 14.  Bull.  N.  P.  5.  ^.  C.  cite^  by  Ld  Elltnborough  C. 

b  9  £«st,  96.  J.    dellveritlg   tbe   opinion   of  the 

e  Carpenter  r.  Tarrant,  M.T.  16 G.*?.  court'  i*   Roberto  w.   Ccmdeii,    9 

B.  R.  MSS.  Ca.  Temp.  Uardw.  339-  £«tf>  07- 

VOL.  II.  H  II 
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9I|iaI  jtittiofe  to  b^tk,  and  tidce  care  thlit  teith^r  the  oae  or 
the  other  are  iAJured.  The  question  then  i^  ttrhether  the 
urords  spoken  Ao  import  any  8^aii«kr  or  reproach,  for  which 
aa  action  lies.  To  say  a  man  has  been  in  gaol  and  tried  for 
his  life,  is  certainly  scandalous ;  and  that  he  would  have  been 
hanged  but  for  such  a  one«  does  naturally  iniport,  that  be 
traS  saved  by  some  indirect  roeaas.  And  he  cited  the  case 
of  Haily  Tb  Stanton,  CrO.  Car.  968.  as  a  very  strong  autho- 
rity in  point.  As  to  the  2d  question,  whether  the  ptaiatiff 
Ovght  not  to  have  averred,  that  he  was  not  in  gaol,  &c.  it 
was  anciently  held,  that  such  averments  were  necessary; 
but  in  later  times;  it  has  been  holden,  that  the  alleging  tha 
words  to  have  been  spoken  falsely  amounted  to  such  an 
averment;  and  if  so,  the  court  must  now  take  it,  that  all 
the  imputation  cast  on  the  plaintifl*  was  fiiise.  If  the  words 
had  been  true,  the  defendant  should  have  pleaded  that 
specially. 

80  where  the  defendant  said  of  the  plaintiff^  that ''  he 
Was  under  a  charge  of  a  prosecution  for  perjury,  and  that 
G.  W.,  an  attorney,  bad  the  attorney-generars  dtnection»  to 
prosecute  the  plamtiff /vr  perjury  "  the  defendant  pleaded 
N.  G.  After  verdict  for  plaintiff,  it  was  objected,  in  arrest 
of  judgment,  that  the  words  were  not  actionable,  as  not  con- 
veying any  opinion  of  the  speaker  unon  the  truth  of  the 
charge.  But  the  court  overruled  the  objection ;  Ld.  Ellen- 
borough  C.  J;  (who  delivered  judgment)  observing,  that  the 
'words  most  mean,  that  the  plaintiff  was  ordered  by  the  at^ 
tomey-general  to  be  prosecuted^  either  for  a  perjury  which 
be  bad  committed,  or  which  he  hiKi  not  committed,  or 
which  he  was  supposed  ^nly  to  have  committed.  In  the 
first  sense  they  were  clearly  actionable.  In  the  second, 
they  could  not  possibly  be  understood  consistently  with 
the  context*  And  if  the  defendant  had  used  the  words  in 
tbe  last  sense,  the  jury  might  have  acquitted  him,  according 
to  the  doctrine  in  the  case  of  Oldham  v.  Peake,  both  in  the 
Court  of  Common  Pleas*  and  in  this  courts  And  certainly, 
'if  the  sense  of  the  defendant,  in  speaking  these  words,  had 
varied  from  that  ascribed  to  them  by  tbe  plaintiff,  he  might 
by  specially  pleading  have  shewn  them  not  actionable,  had 
be  not  chosen  to  have  rested  the  defence  merely  on  the  ge- 
neral issue.  It  appeared,  therefore,  that  these  words  must 
fairly  be  understood  in  the  first  of  these  three  senses,  namely, 
that  he  was  ordered  to  be  prosecuted  for  a  perjury  to&icA  Ae 

a  Robert!  ▼.  Camden,  9  fast,  93.  -f  Coirp.  978. 

.  e  2  Bl.  961,  a. 
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had  committed ;  and»  so  uoderBtood^  tbey  were  unqqefttion- 
ably  actionable.  i 

In  addition  to  the  preceding  instances,  it  may  be  observed, 
that  it  is  actionable,  falsely  and  maliciously  to  speak  and 
publish  of  another  words  which  tend  to  disinherit  him»,  or 
to  deprive  him  of  his  estate*,  or  which  slander  him  in  his 
office*,  professiopS  or  trade* ;  e.  g.  in  speaking  of  a  justice 
of  the  peace  in  the  execution  of  his  office,  to  say  that "  he 
is  a  rascal,  a  villain,  and  a  liar,"  is  actionable ;  for  the  words 
import  a  charge  of  acting  corruptly  and  partially^. 

For  slander  of  this  kind,  an  action  may  be  brought  before 
any  injury  has  been  sustained,  inconsequence  of  the  words 
having  been  spoken.  From  the  nature  oi  the  words,  the  law 
implies  the  injury ;  hence  such  words  are  said  to  be  action- 
able in  themselves. 

In  Harwood  v.  Sir  J.  Astley,  in  error,  1  Bos.  and  Pul. 
N,  R.  47.  il?nvas  contended,  that  an  action  could  not  be  main- 
tained, because  the  words  were  alleged  to  ha^^e  been  spoken 
of  the  plaintiff,  (below)  as  a  candidate  to  serve  in  Parlia- 
ment; but  it  was  holden,.that  the  words  being  actionable 
in  themselves  (7),  it  was  quite  immaterial  whether  they 
were  spoken  of  the  plaintiff  as  a  candidate  or  not. 

If  the  plaintift'  has  sustained  any  special  damage  in  con- 
sequence of  words  actionable  in  themselves  having  been 
spoken",  and  seeks  to  recover  a  compensation  for  it,  such 
special  damage  must  be  stated  in  the  declaration,  with  as 
much  certainty  as  the  subject  matter  is  capable  of,  in  order 
that  the  defendant  may  be  sufficiently  apprised  of  the  na-  , 
ture  of  the  case  which  is  intended  to  be  proved  against  him, 
and  consequently  be  prepared  to  meet  it. 

By  the  stat.  21  Jac.  1.  c.  16.  s.  3.  **  Actions  on  the  case 
for  words  must  be  commenced  and  sued  within  two  years 
next  after  the  words  spoken."  But  by  s.  7.  •'  Infant,  feme 
,  covert,  non  compos  mentis,  person  imprisoned  or  beyond 
sea,  may  sue  within  two  years  after  the  removal  of  their 
respective  disabilities." 

ff  I  Rol.  Abf .  37.  I.  87.  TO  Alton  v.  Blagrave,    Str-  6l7-    I-d. 

h  Bois  V.  Bow,  1  Lev.  134.  Raym.  1369.  S.C. 

t  How  T.  Prinn,  Salk.  694.  Ld.  Raym.  n  Geare  y.  Bntton,  Btill.  N.P.  7.  g*- 

S13.  S.C.  theway  t.  Newman,  B.  E.  Midfa. 

k  Haniwick  T.  Cbandlcr,  Str.  1138.  Sittings,  Feb.  17,  1804.    S.  P.  per 

I  Up«beer  t.  Betts,  Cro.  J«c.  57s,  9-  •  Lord  Ellcnborougb  C.  J. 


(7)  The  words  charged  the  plaintiff  (below)  with  having  mur- 
dered  his  father. 
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Of  Words  not  actioHable  in  themselves.'^Vf  ordn  not  ac- 
tionable in  themselves  may  become  so,  by  reason  of  some 
special  damage  arising  from  tbem,  e.g.  if  a  person  say  to  a 
woman,  "  you  are  a  whore/*  whereby  she  loses  her  oiar- 
riage',  or  a  substantial  benefit  arising  from  the  hospitality 
of  friends^.  So  if  a  person  slander  the  title  of  another, 
whereby  he  is  prevented  from  selling  his  estate';  but  in 
these  cases,  it  is  incumbent  on  the  party  injured,  not  only 
to  state  and  prove  the  speaking  of  the  words,  but  also  the 
particular  injury  which  ne  has  sustained ;  because  the  words 
not  being  actionable  in  themselves,  the  special  damage  is 
'considered  as  the  gist  of  the  action*. 

It  must  also  appear^  that  the  special  damage  was  the 
legal  and  natural  consequence  of  the  words  spoken  ;  for  an 
illegal  consequence,  viz.  a  tortious  act,  will  not  be  sufficient 

Two  persons  cannot  join  in  an  action  for  slanderous  words 
spoken  of  them*,  for  the  injury  which  the  one  sustains  by 
tb»  slaoder  is  not  any  injury  done  to  the  other.  But  if  defa- 
matory words  be  spoken  of  partners  in  trade',  whereby  they 
are  injured  in  their  trade,  a  joint  action  will  lie  at  the  suit 
of  the  partners,  although  the  words  be  actfonable  of  them- 
selves. 

It  is  actionable  to  republish  any  slander  invented  by  an- 
other^, unless  the  republication  be  accompanied  by  a  disclo- 
sure of  the  author's  name,  and  a  precise  statement  of  the  au- 
thor's words,  so  as  to  enable  the  party  injured  to  maintain 
nn  action  against  the  author.  This  disclosure  and  statement 
must  he  made  at  the  time  of  republishing  the  slander;  for  it 
will  not  avail  the  defendant  to  make  it  for  the  first  time  in 
pleading  to  an  action  brought  by  the  party  injured. 

From  the  preceding  remarks  it  appears,  that  falsehood  anH 
malice,  either  express  or  implied,  are  of  the  essence  of  the 
action  for  slander  and  special  damage,  where  the  words  are 
not  actionable  in  themselves. 

p  1  Roi.  Abr.  35.  1. 15.  a  Dyer,  19!  a.  pi.  1 19. 

q  MooiTT  ▼.  McHfrhcr,  io  error,  Exch.  x  CcMik  and  another  r.  itetchellor,  3 

Cb.  I  Taunton's  R.  39.  Boa.  &.  Pul.  150. 

r'Lowe  y.  Harewood,  Sir  W.  Jones,  y  Davis  v.  Lewis,  7  T.  R.  17.    Hait- 

l^ii.     Cro.  Car.  uo.  land  ▼.  Golduey,  9  East,  Ajfl  These 

s  Browne  v.  Gibbons,  Salk.  206.  cases  were  recognised  in  Woolnotb  ?- 

t  Vicars  T.  Wilcocks,  8  East,  1.  Meaduws,  5  East,  463. 
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III.  Of  the  Declaration^  and  herein  of  the  Nature  ar^d 

Office  of  the  Innuendo. 

Ix  the  declaration,  after  such  prefatory  averments  as  the 
circumstances  of  the  case  may  render  necessary  (8),  itmusit 
be  alleged  expressly  what  words  were  spoken  (9),  and  that 
they  were  spoken  and  published  of  the  plaintiff*  falsely  and 
maliciously. 

If  the  words  were  spoken  in  a  foreign  language,  it  must 
be  averred  in  the  declaration,  that  the  hearers  understood 
such  ianguage\  '   * 

.  Where  the  charge  alleged  against  the  plaintiff  relates  to 
his  office,' profession,  or  trade,  there  it  ought  to  appear  on 
the  face  of  the  declaration,  that  plaintiff  was  in  office^  or 
exercising  his  profession  or  trade^  at  the  time  When  the  words 
were  spoken,  and  that  they  were  spoken  in  relation  to  his 
office,  profession,  or  trade*". 

In  an  action  for  words  spoken  of  a  person  who  iyas  a  can* 
didate  to  serve  in  parliament,  it  is  not  necessary  to  set  forth 
the  writ  in  the  declaration*.  It  is  sufficient  for  the  plaintiff 
to  state  that  he  was  a  candidate  to  serve  in  the  (present)  par- 
liament, which  cannot  exist  without  a  writ  to  call  the  par- 
liament together. 

In  that  part  of  the  declaration  which  states  the  slander, 
the  words  ought  to  be  explained  in  such  manner  as  they 

X  Johnson  ▼.  Aylmer,  Cro.  Jac.  ]s6.  d  Todd  t.  Hastingft,^  Saund.307.  Sa. 
a  Price  T.  JenkiogB,  Cm.  EIIe.  86^.  Ta'ge  v.  Robery,  Salk.  694. 

b  Ydr.  158.  e  Harwood  ir   Sir  J.  Aatley,  l  Boa.  Jc 

c  Colli!  y.  Malin,  Cro  Car.  289.,  PuL  N.  R.  47.  on  error,  in  Exch. 

Chi. 


(8)  By  aD  aocieat  rule  id  the  court  of  B.  R.  M«  16559  it  is  or- 
dered, "  that  inactions  of  slander  long  preambles  he  forborn;  and 
no  more  inducement  than  what  is  nectnisary  for  the  maintenance  of 
the  action,  except  where  it  requires  a  special  inducement  or  collo* 
quiuro/' 

'(9)  **  That  the  defendant  spake  of  the  plaintiff,  queedam  falsa 
et  scandal osa  verba,  quorum  tenor  seqnitur  in  hsec  verba,  &c.*'  was 
holden  insufficient,  because  it  was  ndt  an  express  allegation,  that 
the  defendant  spake  the  same  identical  words.  Garford  ▼.  Clerk, 
Cro.  Eliz.  857. 


; 
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may  require.  Whilst  the  pleadings  were  in  Latin,  this  ex- 
planation was  introduced  oy  the  word  *•  innuendo^*'  eg. 
**  Thou  (eundem  quer'  innuendo  J  art  a  thief;"  which  in  a 
modern  declaration  would  d(atidtbuft:  '•Thou,  f meaning 
the  said  plaintiff)  art  a  tliief/*  The  term  innuendo  is  stilt 
retained,  whenever  this  part  of  the  declaration  is  mentioned* 
In  the  foregoing  instance,  it  may  be  observed,  that  the  in- 
nuendo is  the  same  in  effect  as  **that  is  to  say."  Its  office 
is  merely  to  explain  and  designate,  that  the  person  iif^ended 
by  the  word  "  thou"  is  the  plaintiff.  But  that  the  plaintiff 
tvas  the  person  intended,  must  appear  from  the  manner  in 
which  the  words  wer6  spoken,  which  must  be  stated  in  the 
declaration,  namely,  that  they  were  spoken  of  the  plaintiff, 
or  to  the  plaintiff,  or  in  a  conversation  with  the  plaintiff, 
and  not  from  the  innuendo  only';  for  if  the  person  of  whom 
the  words  were  spoken  be  uncertain,  an  action  will  not  lie; 
and  a  plaintiff  cannot  merely,  by  the  force  of  an  innuendoi 
apply  the  words  to  himself. 

When  the  innuendo  is  annexed  to  the  charge  preferred 
against  the  plajntiff,  then  its  otBce  is  to  give  to  the  words 
spoken  their  proper  signification,  but  not  to  extend  the  sense 
of  them  beyond  their  natural  import  Therefore,  where  a 
declaration  stated  that  defendant  said  of  the  plaiptiff,  **  be 
has  forsworn  himself,  f  meaning  that  the  plaintiff  had  com-^ 
mitted  wilful  and  corrupt  perjufy,)"  it  was  hoMen  that  the 
words  not  being  actionable  in  themselves,  because  they  did 
not  necessarily  imply  that  the  plaintiff  had  forsworn  him^^ 
self,  in  a  judicial  proceeding^  their  meaning  could  not  be  ex- 
tended by  the  innuendo^.  But  if  the  defendant  had  spoken 
the  words  concerning  6ome  judicial  proceeding  that  had  be- 
fore taken  place,  in  which  the  plaintiff  had  given  testimony, 
and  these  facts  had  been  averred  in  the  declaration,  then 
such  an  innuendo  would  have  been  good;  because  the  words, 
coupled  with  the  preceding  facts,  would  have  shewn,  that 
the  defendant  meant  to  charge  the  plaintiff  with  perjury  pu- 
nishable by  law. 

So  where  the  slander  was,  ''he  has  burnt  my  barn/'  the 
plaintiff  cannot  say*,  by  way  of  inn\iendo,  •*  my  bam/u//  of 
.  com;"  becaqse  that  is  not  an  Explanation  of  the  words,  but 
an  addition  to  theifi.  But  if,  in  the  introductory  part  of  the 
declaration,  it  is  averred,  that  the  defendant  had  a  bam  full 
of  com^  and  also,  that  in  a  discourse  about  that  barn^  the  de- 


f  4  ftep.  17  b.  3  Balstr.  937.  •  ^      I  Per  de  Grey  C  J.  in  R.  t.  Honttf 

'-  Johiuoa  V.  Aylmer,  Ch».  J4c.  196."         Cowp.684. 

Bolt  t.  ScholelteM,  6  T.  R .  0^1 .  Sfet  * 

alio  Core  t.  Morton,  YeW.  97. 
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feadaat  b»cl  woJifB  th*  word*,  an  wpuendo,  that  he  meapt 
S?thSe"  orS»  tb«  ban.  full  of  corn,  would  have  been  ^opd, 
Tbia  diatipction  w«»  recogniaed  in  a  very  modern  case  :  it 
iM\Jated  in  the  declaration,  that  the  pla.n  '«  bad.  m  du* 
Siner  put  in  hia  answer  upon  oath  to  a  h|ll  filed  ^gainst 
ESrtbJcourt  Ql  EKchequ^by  the  defendant  (but  .t  waj 
not  averred  that  the  words  werespokenin  a  discourse  about 
Kn  wir.)  it  waa  then  alleged,  that  defendant  sa.d  of  th* 
hkinuff  that  he  bad  tbrawofu  hiaiaelt  f  meaning  that  thf 
teS-  aS  PWW  himself  in  his  aforesaid  answfv  to  thf 
lm^%*dai(aZ,t  him  J ;  it  was  holden.  on  motion  m  arrest 
of  iSraeDt  after  verdict,  that  the  declaration  was  bad.  for 
wantofTnavermentofa  colloquium  respecting  the  answer  m 
The  exchiuer.  which  was  not  suppli^  by  the  .nnuendo.  and 
ferther.  ttot  the  defect  was  not  cured  by  verdict. 

In  all  cases  therefore,  where  the  words  can  be  undsrstoo* 
in  an  acSble  sense  only  by  reference  tp  <f  rU.n  faclj 
luch  facu  must  be  distinctly  stated  m  the  body  of  the  d«. 
daitSn  for  the  mere  introduction  of  those  tacts  under  au 
innuendo  wiU  not  be  deemed  a  sufficient  averment  pftbem^; 
Sarih^clT  cornea  after  the  innuendo  not  being  ■«uable»; 
^d  farther,  it  must  be  aver«d.  that  the  words  wejjsppk«^ 
in  Q  /-niiTPrsation  about  those  fecW.  In  short,  me  worw 
must  EuffiSnt  to  maintain  the  action  without  the  innu- 
j  »  A^.H  the  nieaninff  given  by  the  nnuendo  must  b« 
:;ch  a.  m^  arrly  becoUe?ted.eitLrfrom  the  word^loo^ 
sucn,aB  mny  laiMj  p         wh  cli  were  the  bud- 

new  matter  is  not  necessary  ^o  ""l^^  -eiected  as  sur- 

nuendo.  without  any  coaoquium,  may  be  rejetiea 

*Se  out,  you  blackguard  rascal,  scoundrel.  Penfold,  yo, 

w,     u    "  o  R.«*  A«7  p  Per  Gould  and  Blf^JifttAQ^,  J^.  B.  W- 

k  Hawkei  ▼.Hawkey,  B  Eatt,  497-  P  JfUgi^g  cited  by  Ld.  Ellenborough, 

1  1  Rol.  Abr.  B3.1. 10.  J    .    Roberta  ▼.  Camden,  B.  R. 

o  Eob«tiT.Cai»d«P>9^«^^* 
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are  a  thief ">;"  but  the  witness  who  pDored  the  words  wistiot 
aslqed,  whether  by  the  word  **  thief*  he  understood,  IhM 
th^  defendant  meant  to  charge  the  plaintifF  with  fekiny. 
Chambre  J.,  in  his  direction  to'the  jury,  said,  that  it  lay  on 
the  defendant  to  shew,  that  felonv  was  not  imputed  by  the 
word  **  thief;**  and  a  verdict  was  n>und  for  the  plaintitf.  On 
a  motion  to  set  aside  the  verdict,  on  the  ground,  that  it  ap« 
peared  from  the  expressions  which  accompanied  the  word 
*'  thief,**  that  the  defendant  did  not  intend  to  impute  felony, 
but  merely  used  that  word,  together  with  the  others,  in  the 
heat  of  passion ;  that  no  evidence  was  given  to  shew  that  the 
word  "  thief"  was  understood  by  those  who  heard  it,  to 
charge  the  plaintiff  with  any  crime,  the  court  refused  the 
application ;  Sir  J.  Mansfield  C.  J.  observing,  that  the  jury 
ought  not  to  have  found  a  verdict  for  the  plaintiff,  unless 
they  understood  the  defendant  to  impute  theft  to  the  plain- 
tiff. The  manner  in  which  the  words  were  pronounced, 
and  various  other  circumstances,  might  explain  the  mean- 
ing  of  the  word :  and  if  the  jury  had  thought^  that  the  word 
was  only  used  by  the  defendant  as  a  word  of  general  abuse, 
they  ought  to  have  found  a  verdict  for  the  defendant 
Supposing  that  the  general  words  which  accompany  the 
word  '*  thief"  might  have  warranted  the  jury  in  finding 
for  the  defendant,  yet,  as  they  have  not  done  so,  the 
court  cannot  say,  that  the  word  did  not  impute  theft  to 
the  plaintiff. 


IV.  Cy  the  Pleadings — Evidence — Costs. 

Of  the  Pleadings. 

The  general  issue  in  this  action  is,  not  guilty. 

On  the  general  issue,  the  cjfefendant  will  not  be  allowed 
to  give  the  truth  of  the  fact  imputed  to  the  plaintiff  in  evi- 
dence in  mitigation  of  damages ;  and  this  rule  holds  in  all 
cases,  whether  the  words  do  or  do  not  import  a  charge  of  fe- 
lony', or  whether  a  charge  of  felony  be  particular*,  or  general*. 
If«  however,  the  charge  be  true,  the  defendant  may  plead  it 
in  justification. 

q  Penlbld  T.  Weiteole^  9  Bos.  h  PvL    ■  SmiUk  v.  1Uchard«>Q,  Wtlleit,  84.Fer 

N.Jl.  333.     {  sjttdget: 

r  Uuderwood  t.  Parkct,  Str.  1300.  t  Per  13  judgci,  S.  C.     ,  .      * 
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The  defendant  may  either  ptead  or  (what  is;  more  usually 
done  under  the  general  isdue*)  .give  in  evidence  the  manner 
and  .occasion  of  speaking  the  words,  to  shew  tbat  they  were 
not  spoken  maliciously^ 

As  if  the  words  were  spoken  by  the  defendant  as  counsel, 
and  were  pertinent  to  the  matter  in  question'. 

Or  in  confidence;  as  when  a  roaster,  upon  being  applied 
to  for  the  character  of  a  servant,  honestly  and  fairly  gives  the 
true  character  of  such  servant*  (10).  In  these,  and  similar 
cases,  an  action  will  not  lie,  because  malice  (one  of  the  essen- 
tial grounds  in  actions  for  slander)  is  wanting. 

Evidence, 

If  the  nature  of  the  case  requires  one  or  more  introductory 
averments  in  the  declaration,  such  averments  must  of  course 
be  proved*. 

So  if  the  colloquium  alleged  be  necessary  to  maintain  the 
action,  it  must  be  proved, as  where  words  are  laid  to  be  spoken 
of  a  person  with  respect  to  his  office  or  trade.    ' 

The  words  must  be  proved  as  laid  in  the  declaration* ;  that 
is,  such  of  them  as  will  support  the  action ;  for  it  is  not  ne- 
cessary for  the  plaintiff  to  prove  all  the  words  stated' in  the 
declaration. 

a  Admitted  in  Smith  v.  Richardson,  a  Bull  N.p.  s.citeaSavai^ey.Robery, 

Wiilet,  24.  Salk.  694. 

X  Brooke  Moutagoe,  Cro.Jac.  gi.  b  Baroea  r.  Holloway,  8  T.  R.  iso. 

y  S.  C.  Per  Lawrence  J.  in  Maitlaud  T.Qold. 

%  Edmouiou  ▼.Stephenaon  &  another,  ney,  3  Eaat,  438* 

Bvll.    N.  P.    9.      Weatherston  ▼. 

Hawkinv,  1  T.R.  110. 


(10)  *'  T  take  the  law  to  be  well  settled,  that  where  a  master  is 
applied  to  for  the  pharacter  of  a  servant,  the  former  is  not  called 
upon  in  an  action  to  prove  the  truth  of  any  aspersions  thrown  out 
by  him  against  the  latter,  but  that  it  lies  upon  the  servant  to  prove 
the  falsehood  of  such  asperhiuntf.  In  («uch  case  the  master  is  justi- 
fied, unless  the  servant  prove  express  malice,'*  Per  Chambre  J« 
in  Rogers  v.  Clifton,  M.  44  Geo.  3.  C.  B.  3  Bos.  &  Put.  594. 
The  case  itself  is  well  worthy  of  attention  on  this  subject,  but  the 
circumstances  of  it  are  too  special  for  insertion  in  this  work.— -N. 
A  servant  cannot  bring  an  ^tion  against  his  roaster  foi*  not  gi^ng 
him  a  character.  Per  Kenyon  C.  J.  in  Carrol  v.  Bird,  3  Esp. 
N.  P.  C.  201. 
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Formerly*  iadeed,  it  was  hotden,  that  tbe  phrintiff  mnnt 
proTe  the  words  precisely  as  laid* ;  but  now  it  is  sufficient 
to  prove  the  substance  oi'  them.  However,  if  the  words  bo 
laid  in  the  third  person,  e.g.  he  is  a  thief,  proof  of  woitb 
spoken  in  the  second  person,  e.  g.  you  are  a  thief,  will  not 
support  the  declaration;  for  there  is  a  great  difference  bo* 
tween  words  spoken  in  a  passion  to  a  nian*s  (ace,  and  words 
spoken  deliberately  behind  his  back'.  In  like  manner  & 
count  for  slanderous  words  spoken  affirmatively  cannot  be 
supported  by  proof  that  th.ey  were  spoken  by  way  of  in* 
terrogatory ;  as  where  the  declaration  stated*  that  the  de- 
fendant spoke  these  words,  "  he,  the  plaintiiT,  cannot  pay 
his  labourers;"  and  the  evidence  was,  that  the  defendant  had 
asked  a  witness  **  if  he  had  heard  that  plaintiff  could  not  pay 
his  labourers.* 

In  an  action  for  words  of  perjury,  the  plaintiff  offered  in 
.  evidience  a  bill  of  indictment,  which  had  been  preferred 
against  him  by  the  defendant,  and  which  the  grand  jury  re* 
turned  ignoramus.  This  was  holden  to  be  admissible  evi- 
dence, to  shew  the  malicious  intent  with  which  the  words 
were  spoke  n^ 

If  the  declaration  contain  several  actionable  wordsj  it  is 
sufficient  for  plaintiff  to  prove  some  of  them*. 

Express  malice  need  not  be  proved;  if  the  charge  be  false, 
malice  will  be  implied. 

Costs. 

By  Stat.  91  Jac.  1.  c.  16.  s.  6.  "  If  the  jury  upon  the  trial 
of  the  issue,  or  the  jury  that%haU  inquire  of  the  damages^ 
assess  the  dama«;es  under  forty  shillings^  then  the  plaintiff 
shall  recover  only  so  much  costs  as  the  damages  so  assessed 
amount  unto.'* 

It  is  to  be  observed,  that  this  statute  does  not  extend  to 
actions  founded  on  special  dainage  only,  becau^e,  properly 
speaking,  they  are  not  actions  for  words,  but  for  the  special 

c  BaU.  NP.S.citetS  Rol.  Abr  718.  in  Ndfon  r.  Dixie,  Ca.  Temp.  B- 

d  Avaiillo  t  Boj(en,  London  Sittiugi,  3o6. 

Trin.  177a.  B.  R.  Ld.  Mai»ficld,C J.  e  Barnes  v.  Holloway,  S  T.  R.  ISO. 

cited  by  Bnller  in  R  v  Berry,  4  T.  R.  f  Tate  t.  Humphrey,  B  R .  E.  4S  Geo. 

517.  where  the  ianie  doctrine  was  S.   «  Camp.  N.  P.  C.  7S.  ».    See 

applied,  aad  Bullcr  J.  latd  he  had  alto  RasteU  ▼.  M^Quister,  aate  p.. 

koowD  a  variety  of  noBsuits  on  the  938.  n.                        ^         •       »■ 

saaeabjectioii;  altho«sh  ibere  was  g  CoinpagaonaBdWife?.MaftiB,9»L 

a  case  In  Strange  e  contra,  and  also  R.  790. 

a  dictum  of  Lord  Hardwicke,  C.  /. 
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()aniage^.  But  where  ifords  are  actionable  ia  themselves^ 
and  special  damage  is  laid  in  the  declaration  only  by  way  of 
aggravation,  although  the  special  damage  be  proved,  yet  if 
the  damages  recovered  are  under  40^.  there  shall  be  no  m<Mre 
costs  than  damages.  If  some  of  the  counts  in  the  declara*  • 
tion  be  for  words  that  are  aetionable*^,  and  others  for  words 
not  actionable,  and  special  damage  be  laid  referring  to  all 
the  counts,  and  there  be  a  general  verdict  for  plaintiff,  he  is 
entitled  to  full  costs,  though  he  recover  less  than  40^.  da- 
mages. 

In  a  case  where  the  declaration  embraced  two  diatioct 
objects^  viz.  a  charge  for  speaking  words  actionable  in  them- 
selves, and  a  charge  that  aefendant  procured  plaintiff  to  be 
indicted,  without  probable  cause,  for  felony ;  it  was  holden 
that  such  an  action,  not  being  merely  an  action  for  words, 
but  also  an  action  on  the  case  for  a  malicious  prose<!;ution, 
was  not  within  the  statute ;  and,  therefore,  although  plain- 
tiflf  recovered  damages  under  40^.  yet  he  should  be  entitled  n 
to  full  costs. 

In  cases  within  the  statute,  if  damages*  are  under  40^* 
plaintiff  cannot  have  more  costs  taxed  than  the  damages, 
notwithstanding  defendant  has  justified^* 

b  L»we  V.  Harewood,  Sir  W.  JoMt,        Bliz»rd  ▼.  Bftrnet,  Cro.  Car.   807. 

196.  S.  P. 

i  LordRayro.  15S8.    Barry  v.  Perry,  m  Halford  r.  Smith,  4  Eait,  sO?.  S.P. 

9  Str.  936.  S.  C.    Turner  v.  lUrtdo,  Mid  per  Clitc  J.  in BwrtietT.  kobbbu, 

Willea,  438  .S.P.  to  haire  bcea  determined  ia  the  court 

k  SariW  r.  Jardine,  s  H.  Bl.  531 .  of  B.  R.  9  Wila,  958.  £.  6  Q.  a. 

ITopsali  V.  Bdwards,  Cro.  Car.  i63. 
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STOPPAGE  IN  TRANSITU. 

I 

Nature  of  this  Right — Who  sfiail  be  considered  as  ca^ 
pahle  of^  exercising  it — Where  the  Transit  us  may  be 
said  to  be  continuing — Where  determined — How  far 
the  Negociation  of  the  Bill  of  Lading  may  tend  to 
defeat  the  Right. 

JVATUREofthe  Right  of  stopping  in  Transitu.— When 
goods  are  conaigned  upon  credit  by  one  mercbant  to  an- 
other, it  frequently  happens  that  the  consignee  become  a 
bankrupt  or  insolvent,  before  the  goods  are  delivered.  Id 
such  case  the  law,  deeming  it  unreasonable  that  the  goods 
of  one  person  should  be  applied  to  the  payment  of  the 
debts  of  another,  permits  the  consignor  to  resume  the  pos- 
session of  his  goods*  This  right,  which  the  consignor  has 
of  resuming  the  possession  of  his  goods,  if  the  full  price 
has  not  been  paid,  in  the  event  of  the  insolvency  of  the 
consignee,  is  technically  termed  the  right  of  stopping  in 
transitu.  The  doctrine  of  stopping  in  transitu  owes  its 
origin  to  courts  of  equity,  but  it  has  since  been  adopted 
and  established  by  a  variety  of  decisions  in  courts  of  law, 
and  is  now  regarded  with  favour  as  a  right  which  those 
courts  are  always  disposed  to  assist.  The  following  cases 
will  illustrate  the  nature  of  this  right.  B.  at  London,  gave 
an  order  to  A.  at  Liverpool  to  send  him  a  quantity  of  goods*. 
A.  accordingly  shipped  the  goods  on  board  a  ship  there, 
whereof  the  defendant  was  master,  who  signed  a  bill  of 
lading  to,  deliver  them  in  good  condition  to  B.  in  London. 
The  ship  arrived  in  the  Thames,  but  B.  having  become  a 
bankrupt,  the  defendant  was  ordered,  on  behalf  of  A.,  not  to 
deliver  the  goods,  and  accordingly  refused,  though  the 
fnnght  was  tendered.  It  appeared,  by  the  plaintiff's  wit- 
nesses, that  no  particular  ship  was  mentioned/  whereby  the 

a  Assignees  of  Bargball,  bankrupt,  y.  Howard,  London  Sittings  after  HiL  T. 
V  39  G.  9.  coram  lA.  Mansfield  C.  J.  1  fl.  Bl.  366.  n.    " 
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goods  should  be  sent,  in  which  case  the  shipper  is  to  be  at 
the  risk  of  the  perils  of  the  seas.  An  action  on  the  case 
upon  the  custom  of  the  realm  having  been  brought  against 
the  defendant  as  a  carrier^  Lord  Mansfield  was  of  opiniop 
that  the  plaintiffs  were  not  entitled  to  recover,  and  said^  he 
bad  known  it  several  times  rjuled  in  Chancery,  that  where 
the  consignee  becomes  a  bankrupt^^nd  no  part  of  the  price 
has  been  paid,  that  it  was  lawful  for  the  consignor  to  seize 
the  goods  before  they  come  to  the  hands  of  the  consignee 
or  his  assignees;  and  that  this  was  ruled,  not  upon  princi* 
pies  of  equity  only,  but  the  laws  of  property.  The  plai^- 
tiffs  were  nonsuited. 

The  right  of  stopping  in  transitu  does  not  proceed  on 
the  ground  of  rescinding  the  contract,  but,  in  the  language 
of  Lord  Kenyon,  it  is  an  equitable  lien  adopted  by  the  law, 
for  the  purposes  of  substantial  justice.  Hence  the  circum- 
stance of  the  vendee  having  paid  in  part  for  the  goods**  will 
not  defeat  the  vendor's  right  of  stopping  them  in  transitu; 
the  vendor  has  a  right  to  retake  them,  unless  the  full  price 
of  the  goods  has  been  paid ;  and  the  only  operation  of  H 
partial  payment  is  to  diminish  the  lien,  pro  tanto. 

The  cases  which  have  been  decided  on  this  subject  may 
be  arranged  under  the  following  divisions  :  1st,  who  shall 
be  considered  as  capable  of  exercising  the  right  of  stopping 
in  transitu;  2dly,  under  what  circumstances  the  transitus 
shall  be  considered  a^  continuing;  3dly,  when  the  transi- 
tus shall  be  considered  as  determined;  and  lastly,  where  the 
right  of  the  vendor  has  been  defeated  by  the  negociation  of 
the  bill  of  lading. 

1.  Who  shall  he  considered  as  capable  of  exercisingtheright 
of  stopping  in  transitu,"^ A.S  to  the  first  division,  I  am  aware 
of  two  cases  only,  in  which  the  subject  has  been  brought 
under  the  consideration  of  the  court,  viz.  Feise  v.  Wray,  3 
East,  93.  and  Sifli'ken  v.  Wray,  6  liast,  371.  From  these 
cases  it  may  be  collected,  that  if  the  party  exercising  the 
right  stand  in  the  relation  of  vendor,  quoad  the  bankrupt  or 
insolvent,  it  is  sullicient;  but  that  a  mere  surety,  for  the 
price  of  the  goods,  is  not  entitled  to  stop  them  in  transitu. 
The  case  of  Feise  v.  Wray  was  shortly  this:  B.,  a  trader  iu 
England,  gave  an  order  to  C,  his  correspondent  abroad,  to 
purchase  a  quantity  of  goods  for  him*^.  C.  bought  Uie  ^oods  * 
accordingly  of  another  Ukerchant,  (who  was  a  stranger  to  B. 
and  had  not  any  account  or  correspondence  with  liim)  and 

h  Hodgson  t.  Loy,  7  T.  B.  440    re-        c  Feise  v.  Wray,  3  East,  Qn 
cognised  in  Peine  v.  Wray,  3  Eaf  t, 
98.tndpo»t. 
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feliipped  them  on  board  a  general  ship,  on  the  account  and 
risk  of  B. ;  the  biii  of  lading  was  filled  tip  to  the  order  of  B. 
C^dfew  bilU  of  exchange  on  B.  for  the  price  of  the  goods, 
including  alae  a  charge  for  commiMion.    Theee  bills  were 
aoceptedu  but  not  paid ;  for,  before  the  goods  arrived,  B. 
became  a  haokmpt ;  whereupon  C.  authoriaed  his  agent  in 
England  to  obtain  possession  of  the  goods  on  their  arriTal^ 
which  he  did  accondingly.    An  ac*tioD  of  trover  baring  been 
brought  by  the  assignees  of  B.,  against  the  agent  of  C,  fo 
recover  the  value  of  the  goods,  it  was  contended,  on  tbe 
part  of  the  plaintiff,  that  the  right  of  stopping  in  transitu  did 
not  attach  netween  B.  and  C. ;  that  B.  must  be  considered 
as  the  principal  for  whom  the  goods  were  originally  pur- 
chased, and  that  C.  was  only  his  factor  or  agent,  purchasing 
them  on  his  account,  and  that  the  right  of  stopping  in  tran- 
situ  did  in  point  of  law  apply  solely  to  the  case  ^  vendor 
and  vendee;  but  per  Lawrence  J.  **  if  that  were  so,  it  would 
nearly  put  an  end  to  the  application  of  that  law  in  this  couti* 
try  ;  for  I  believe  it  happens,  for  tbe  most  part,  that  orders 
come  to  tbe  merchants  here,  from  their  correspondents 
abroad,  to  purchase  and  ship  certain  merchandise  to  them; 
the  merchants  here,  upon  the  authority  of  those  orders,  ob- 
tain the  goods  from  those  whom  they  deal  with;  and  they 
charge  a  commission  to  their  correspondents  abroad,  upon 
the  price  of  the  commodity  thus  ootained.    It  never  was 
doubted  but  that  ttie  merchant  here,  if  he  heard  of  the 
failure  of  his  correspondent  abroad,  might  stop  the  goods 
in  transitu.     But,  at  any  rate,  this  is  a  case  between  vendor, 
and  vendee ;  for  there  was  no  privity  between  the  original 
owner  of  the  goods  and  the  bankrupt ;  but  the  property'may 
be  considered  as  having'  been  first  purchased  by  C,  and 
again  sold  to  B.  at  the  first  price,  with  the  addition  of  his 
commission  upon  it.     He  then  became  the  vendor  as  to  B., 
and  consequently  bad  a  right  to  stop  the  goods  in  transitu, 
unless  he  is  estopped  by  the  circumstance  of  B.  having  ac- 
cepted bills  for  the  amount,  \yhich  bills,  it  is  contended, 
may  be  proved  under  B.'s  commission,  and  are  equivalent 
at  least  to  part  payment  of  the  goods ;    but  it  was  decided, 
in  Hodgson  v.  Loy,  7  T.  R.  440.  that  part  payment  for  the 
'  goods  does  not  conclude  the  right  to  stop  in  transitu ;  it 
only  diminishes  the  vendor's  /few,  pro  tanto,  on  the  goods 
detamed.  Then,  having  lawfully  possessed  himself  of  them, 
he  has  a  lien  on  them  till  the  whole  price  be  paid,  which 
cannot  therefore"  be  satisfied  by  shewing  a  part  payment 
ofily.      It  is  possible  that  part  payment  may  be  obtained  by 
proving  the  bills  under  B.'s  commission;  but  if  the  loss 
must  fall  on  one  side  or  the  other,  the  maxim  applies,  *'  Qui 
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yrior  eftt  tempore  potior  e»t  jure/'  The  court  wert  of  0^ 
luoDy  that  the  assignees  were  uot  entitled  to  recover. 

The  facts  of  the  case  In  Stff ken  v.  Wray  were  as  IbHow : 
B.»  a  trader  in  London,  ordered  goods  to  be  shipped  to  him 
by  C/  bis  correspondent  at  Dantzic,  with  directions  to  C. 
to-draw  fbt  the  amount  on  D.  at  ilamburgh,  (who  bad 
agreed  to  accept  the  bids,  upon  receiving  a  commissibn  on 
the  amount),  and  to  transmit  the  bilts  of  bding  and  invoices 
to  D.,  who  was  !o  forward  them  to  B.  in  London.  The 
goods  were  shipped,  D.  accepted  the  bills,  and,  on  the  receipt 
of  the  bills  of  lading,  transmitted  the  same  (which  were 
tnade~out  to  the  order  of  the  shippers  and  not  indorsed)  to 
B.  in  London,  who  received  them,  together  with  the  in- 
voices and  lettei  of  advice,  five  days  after  he  had  commit- 
ted an  act  of  bankruptcy.  D/s  acceptances  were  afterwards 
dishonoured,  whereby  (5.  was  obliged  to  take  up  the  bills  of 
exchange.  J.  S.,  the  agent  of  D.  in  England,  procured  from 

B.  the  bills  of  lading,  upon  an  undertaking  that  lie  would 
dispose  of  the  goods,  on  their  arrival,  to  the  best  advantage, 
and  apply  the  proceeds  to  the. discharge  of  the  bills  drawn 
against  them.  J.  S,  having^btained  possession  of  the  goods, 
sold  them,  and  paid  the  proceeds- into  the  Court  of  Chan- 
cery, to  abide  the  verdict  ift  an  action  directed  by  that 
court  to  be  brought  by  the  assignees  of  B.  against  J.  S. — 

C,  having  beien  apprised  of  what  bad  been  done  by  J.  S., 
wrote  a  letter,  signifying  his  approbation  of  J.  S/s  conduct,' 
and  therein  claimed  the  proceeds.  The  action  directed  by 
the  Court  of  Chancery  having  been  brought,  the  court  of 
JB.  R.  were  of  opinion  that  the  assignees  of  B.  were  enti- 
tled to  the  proceeds;  for  1st,  D.  did  not  stand  in  the  rela- 
tion of  vendor  of  these  goods  quoad  the  bankrupt,  but  was 
a  mete  surety  for  the  price  of  the  goods,  and  consequently 
tie  was  not  entitled  to  stop  them  in  transitu ;  9dty,  although 
C  was  the  vendor,  of  the  goods,  yet  J.  S.  could  not  he  con- 
sidered as  his  agent  in  this  transaction,  not  having  received 
any  authority  from  C.  until  after  he  had  obtained  possession 
of  the  goods;  but,  supposing  him  to  have  been  the  agent 
of  C- before,  yet  there  was  not  any  adverse  taking  posses- 
sion of  the  goods,  inasmuch  as  they  had  been  taken  under 
an  amicable  agreement  with  B.  after  his  bankruptcy.    - 

ft,  tinder  what  "Circumstances  the  Transitus  shall  bevon- 
tidered  as  conlinuing.^^^As  to  the  second  division,  under 
What  cnpcamstatices  the  transitus  shall  be  considered  as  con- 
tinuitig,  the  cases  are  more  numerous  than  in  the  last  divi- 
sion, and,  as  they  depend  in  great  measure  on  their  own  spe- 

4  Siffkctt  aad^DOtb^*,  assipieefl  of  Browne,  bftukpt,,v.  Wray,  6  £ast,  371. 
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cipl  ^•iviMMlsMt^-'  It  wtU  km  mcfmBff  it#  «Mk  jthamm 
sqoae  leagtb*    The  fivtt  ia  •ider-of  tMaa*Ja-StQliiMrv./l«aA 
Riviere^  London  mtitingik  after  Mich.  1764,-  ciUifl  m  9  T«  EL  , 
466.  And  WQC^.  cQrra<)tly  .by  Lawreocd  i.  in  .^Uiogk  v. 
lQgU»,  3  EMif  097*  NkM|:«.  Dul)€in».  oCLi»l^,,.wlM»  bsMi  j^. 
amv^il  ill  LoodoB,  applied  to  tbe  piainUff  (»  cibb^o-t^i^^^l 
for,^.qV)aotUy  of  ribbon*  Tba  plaMitUt)'bav«iigre9^vediilar . 
TQMrable.acGQunt,by  the  defeodaott^of  Dubeoji8*.circu0\^taiv 
cea^  packed  up  gocida  U>  a  large  amount*  and  delivered  tbexa 
to  tbe  defendaota  to  be  forwarded  to  Liale.  '  Tbeae  go(»d^ 
witb  others  purcbaaed  ii\  like  manner  of  another  tradesman 
of  the  name  of  Twigge,  were  forwarded*  on  or  about  tbe  l^tb 
of  May*  to  tbe  defendants'  correspondents  at  Ostend,  witb 
directions  to  send  them  to  the  .order  of  Messrs.  Duhem.  Ou 
the  receipt  of  tbe  goods,,  viz.  on  tbe  9Qlh  of  May*  the  de^ 
fendants'  correspondents  at  Ostend  wrote  to  the  Duhems 
an  acknowledgment*  and  that  they  waited  their  directions. 
On  the  12th  June  the  Duhema stopped  payment;  and,  by 
an    instrument   signed   the   IStb   August*    consented    to 
Twigge's  taking  back  bis  goods.    But  Messrs.  Duhem  not 
having  fulfilled  some  engagement  witb  the  defendants*  and 
being  considerably  indebted  to  them*  the  defiendaots  couu<* 
termanded  the  orders  they  had  given  to  their  correspondents 
at  Ostend,  as  to  the  delivery  of  tbe  goods*  by  letter  of  tht 
Slst  May*  and  directed  them  to  alter  the  marks  and  to  deli:- 
ver  them  to  their  order,  which  was  accordingly  done ;  and 
they  were  afterwards  disposed  of  in  satisfaction  of  tbe  de» 
fendants*  demand  upon  Messrs.  Duhen^ ;  they  contending* 
that  immediately  upon  the  delivery  of  the  goods*  by  the 
plaintiff  to  them*  the  property  vested  in  Messrs.  Dubera* 
and  that  they*  the  defendants*  had  a  right  to  detain  tbeni. 
Lord  Mansfield  said*  "  No  point  is  more  clear  than  that  if 
goods  are  sold*  and  the  price  not  paid*  the  8eller  may  stop 
them  in  transitu;  I  mean  in  every  sort  of  passage. to  the 
haiuls  of  the  buyers.    There  have  been  a  hundred  cases  of 
this  sort ;  ships  in  harbour*  carriers,  bills*  have  been  stopped. 
Inibort,  where  the  goods  are  in  transitu*  the  seller  baa  that 
proprietory   lien.     The  goods  are  in  the  hands  of  the  de^ 
fendants  to  be  conveyed ;  the  owner  may  gel  tbena-  back 
again." 

f  n  Hunter  and  another,  assigiiees  of  Btanchard  and  Lewis, 
V.  Beal,  Loudon  sittings  after  Trin.  1785,  cited  3  T.  R.  4d0'. 
an  action  of  trover  was  brought  for  a  hale  of  cloth,  which 
was  sent  by  Messrs.  Steers  and  Co.  of  Wakefield,  to  tfaed&* 
feiulant,  who  was  an  inn-keeper,  directed  for  the  bankrupts, 
to'-wliom  the  defendant's  book-keeper  gave  notice  that  a 
bule  was  arrived  for  them ;  and  Steers  and  Co.  at  the  same 
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• 

trflM  iMt  flMii  n  Mtt  Of  psfccAt  by  tb€  post,  tht  iweipl  0f 
wMeh  th«]r  acknowledged,  and  wrote  word  that  they  bad 
placed  tiM  amount  to  the  credit  of  Steers  and  Co.  1^  * 
CNuikriipt»  ^ve  ordera  to  the  defendant's  book-keeper  to 
teoid  the  bate  dawn  lo  the  Galley  Quay».  in  order  to  abif  it 
OD  board  the.  Union,  to  be  carried  to  Boston.  The  deiiMid* 
ami  aocordittgly  sent  the  bale  to  the  quay ;  but»  arriving  too 
late  to  be  abipped,  it  was  sent  back  to  bioi.  Within  tea 
days  afterwards,  a  clerk  of  the  bankrupts  went  to  thedefen* 
dant*s  warehouse,  when  the  defendaat  asked  biin  what  was 
to  be  done  with  the  bale  in  question,  and  was  ordered  to 
keep  it  in  his  custody  till  another  ship  sailed,  which  would 
happen  in  a  few  days.  The  baukruptcv  happened  soon  af- 
terwards ;  and  Messrs.  Steers  and  Ca  sent  word  to  the  «ie- 
fendant  not  to  let  the  bale  out  of  his  hands:  accordingly, 
when  the  bankrupts  applied  for  it,  he  refused  to  deliver  it 
np.  Lord  Mansfield  was  clearly  ot  opinion,  that,  though 
the  goods  might  be  legally  delivered  to  itie  vendees  for  ma- 
ny purposes,  yet  as  for  this  purpose  tht  re  must  be  an  abso*' 
lute  and  actual  possession  by  the  bankrupts;  or  (as  his 
lordship  expressed  it)  they  must  have  come  to  the  corporal 
touch  of  the  vendees;  otherwise  they  may  be  stopped  tn 
transitu^  a^delivery  to  a  third  person,  to  convey  to  them,  is 
ndt  sufficient.  The  preceding  case  of  Hunter  v.  Beate  was 
much  commented  upon  by  Ld.  Rllenborough,  in  Dixon  v. 
Baldwen,  5  East,  184.  The  impression  on  his  lordship*s 
mind  appears  to  have  been  as^ainst  the  determination.  His 
words  are  these:  **As  to  Hunterv.  Beale,  in  which  it  is  said, 
that  the  goods  must  come  to  the  corporal  touch  of  theven^ 
deeSf  in  order  to  oust  the  right  of  stopping  in  transitu,  it  is 
u figurative  expression,  rarely,  if  ever,  strictly  true.  If  it 
be  predicated  of  the  vendee  s  own  actual  touchy  or  of  the 
touch  of  any  other  person,  it  comes  in  each  instance  to  a 
question,  whether  the  party  to  whose  touch  it  actually 
comes,  bean  agentso  far  representing  the  principal,  as  to 
make  the  delivery  to  him  a  full,  effectual,  and  final  delivery 
to  the  principal,  as  contradistinguished  from  a  delivery  to  a 
person  virtually  acting  as  a  carrier,  or  mean  of  conveyance 
to  or  on  the  account  of  the  principal,  in  a  mere  course  of 
transit  towards  him.  I  cannot  but  consider  the  transit  as 
having  been  once  completely  at  an  end  in  the  direct  course 
of  the  goods  to  the  vendee;  i.  e.  when  they  had  arrived  at 
the  inn-keepers,  and  were  afterwards,  under  the  immediate 
orders  of  the  vendee,  thence  actually  launched  again  in  a 
course  of  conveyance  from  him,  in  their  way  to  Boston ;  be- 
ing in  a  new  direction  prescribed  and  communicated  by 
hiniself.     And  if  the  transit  be  once  at  an  eud,  the  delivery 

VOL.   1I.\  '  1  I 
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mence  cte  hqvq^  merely  because  the  goods  are  agaia  sent  upoa 
their  travels  towards  a  new  and  ulterior  destjaation.** 

•  In  Hiiiit  attd  others,  itaigMes  of  Bconeft  aad  iI<iiTett  w. 
Wavd,  cited  in  3  T.  EL  467.  where  goeds  had.  been  ^eot  % 
Ofdkfs  frosi  the  vendee  to  a  f>acker ;  the  paci^r  waa  coost- 
dtred  as  a  niddle  oiaa  between  the  vendor  wd  vendees 
and*  theteCore.  theconrt  held  they  migfatbe stopped  in  tvan* 
•ita,  on  the  bankruptcy  of  the  vendee. 

So  where  A.  sold  goods  to  B.,  and,  according  to  B/s  di« 
tections,  sent  them  to  C.  a  wharfinger*,  to  be  by  bim  for- 
warded to  B.;  it  was  bolden,  that  while  they  were  in  C.^ 
bands,  they  might  be  stopped  by  A.,  because  they  were 
merely  at  a  stage  upon  their  transit,  and  could  not  be  consi^ 
dered  as  having  arrived  at  their  linal  destination. 

The  plaintiff,  living  at  Leghorn,  consigned  g(>ods  to  B. 
at  Liverpool,  by  a  ship  chartered  on  account  of  B/    The 
captain  signed  three  bills  of  lading,  as  usual,  one  of  which 
was  sent  to  B.    Before  the  ship  arrived  at  L.,  B.  became  a 
bankrupt    On  the  ship's  arrival  at  L.  she  was  ordered  to 
perform  quarantine,    rending  the  quarantine,  one  of  the 
assignees  of  B,  went  on  board  the  vessel,  claimed  the  cargo 
as  l^Ionging  to  the  bankrupt,  and  put  two  persons  on  board 
with  a  view  of  keeping  possession.    A  few  days  after,  hut 
before  the  expiration  of  the  quarantine,  the  plaintiiTs  iigent 
served  a  notice  of  the  bankruptcy  on  the  captain  of  the 
vessel,  and  claimed  the  eoods  on  behalf  of  tne  plaintiff; 
a  similar  notice  was  served  on  the  assignees,  the  defendants. 
It  was  contended,  that  the  principal's  right  to  stop  in  tran- 
situ was  completely  at  an  end  when  the  consignee  had  got 
possession,  hjf  any  means,  of  the  goods  consigned :  that  the 
consignee  might  nave  met  the  vessel  at  sea  on  her  voyage,, 
and  have  taken  possession  by  virtue  of  the  first  bill  ot  Idl- 
ing, which  possession,  they  contended,  would  be  complete 
to  divest  any  right  the  consignor  might  have  to  stop  the 
goods  in  transitu:  but  Lord  Kenyon  was  of  opinion,  that, 
this  was  a  stopping  in  transitu  sufficient  to  maintain  the . 
action  :  his  lordship  said,  that  in  order  to  give  the  consignee^ 
a  ri^ht  to  claim  by  virtue  of  possession,  it  should  be  a  pos- ' 
session  obtained  by  the  consignee,  on  the  completion  of  the'j 
voyage ;  that  the  case  putj  that  the  consignee  had  a  fight  to . 
1^0  out  to  sea  to  meet  the  ship,  could  not  be  supported,  as/ 
It  might  go  the  length  of  saying,  that  the  consignee'might 

t  Smitb  vod  anotlier  v.  G<MS,  1  C«D|k    f  HoUt  w,  I^vnal  and  anotter,  i  Bsp. 

N.  P.  C.  S8S.  N.  P.  C.  340. 
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nleet  the  vessel  eomidg  odt  df  tt)e  port,  from  wbence  site 
had  been  consigoed,  and  that  that  should  divest  the  pn>- 
perty  out  of  the  consignor,  and  vest  it  in  himself,  which 
Was  a  position  not  to  he  supported^,  at  thero  fUDHtd  bethea 
no  poflsibiiity  of  any  stoppage  in  transUu  at  atk    TlMt  ift 
the  present  oase  the  voyage  waa  not  completed,  till  she  4iad 
perfonned  quarantine,  till  whtcti  tioM^  she  waa  m  tramitmt 
aafd  aa  itae^piaioliff's  agenl  had  giveo  notice^  and  claimed 
the  cargo  before  the  completion  of  the  voyage,  he  was  of 
opioion,    that  the  plaintiff  had  stopped  the  goods  tmne 
onougbto  prevent  the  property  from  vesting  in-tim  assigoeei^ 
The  Court  of  B«  R.,  on  a  motion  for  a  new  triaUcoafirmea 
the  opinion  given  bv  Ld.  Keayoo.    The  like  judgmeni  hum 
giveit  m  the  case  of  Northey  and  aooUutr,  assignees  of  Lq^ 
land  and  another,  v.  Field,  S  Bsp.  N.  P.  C.  613.    Thefe  a 
ouantity  of  wine  was  consigned  to  B.    After  the  arrival  of 
tne  vessel,  aboard  which  the  wine  in  question  had  bee^ti 
shipped,  but  pending  the  tVveuty  days  allowed  for  payment 
of  the  duty,  B.  became  a  bankrupt.    After  the  expiration 
of  the  twenty  days  the  wine  was  removed  into  the  king^ 
cellar,  where  by  the  excise  law  it  is  allowed  to  remaid 
three  months;  during  which  time  the  owner  may  have 
the  wine  on  paying  the  duty,  warehouse-room,  kc.\  but  if 
not  paid,  at  the  end  of  the  three  months,  the  wine  is  sold. 
The  day  before  the  expiration  of  the  three  months,  the 
agent  of  the  consignors  applied  for,  and  endeavoured  to 
obtain,  possession  of  the  wine,  but  in  vain.    The  wine  was 
sold,  and  the  produce  paid  into  the  hands  of  a  broker.    An 
action  having  been  brought  by  the  assignees  of  the  bank* 
mpt,  who  claimed  the  produce.  Lord  Kenyon  was  of  opi^ 
nion,  that  they  were  not  entitled  to  recover,  observing  thki 
thie  courts  of  late  years  had  inclined  much  in  flavour  of  the 
power  of  the  consignor  to  stop  his  goods  in  transHu,  it  was 
a  leaning  to  the  furtherance  of  justice.     Lord  Uardwicke 
had  been  of  opinion,  that  in  order  to  stop  goods  in  tran^tu^ 
there  must  be  ait  actual  possession  of  them  obtained  by^ 
the  consignor,  before  they  come  to  the  hands  of  the  con-; 
aign^e;  but  that  rule  had  since  been  relaxed;  and  it  was 
no  v  held,  that  an  actual  possession  was  not  necessary,  that, 
a  claim  was  sufficient,  and  to  that  rule  he  subscribed.     IP, 
the  present  case,  the  bankrupt  had  no  title  to  the  actual 
possession,  until  the  duties  were  paid-^imtil  they  were^ 
guasi  in  custodm  legis ;  before  the  sale,  the  agent  for  the 
consignors  claimed,  and  endeavoured  to  get  possessioii ;  that 

%  thiX  s«e  3  Bm.  Si  Mt.  4S1. 
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Yras  a  suiGcieiit  stopping  in  tmnsftu,  ip  hie  opinioPf.lo. 

s^cur^  the  rights  of  the  consignor. 

,  B.,  resideat  in  Cumberland,  purchased  a  quantity  of  bot- 
tler, from  A.\  who  agreed  to  deliver  it  to  D.  a  carrier.  B. 
desired  that  it  might  be  marked  with  the  initials tef  C  hia 
bfotber's  name,  to  whom  he  usually  sent  his  butter  con-' 
signed  for  sale  on  his  own  account,  and  which  initials  B.  bad 
constantly  used  for  some  years  upon  such  eoDsigameBla 
'The  butter  was'deiivered  by  the  vendors  to  D.,  the  carrier 
l^reed  on«  who  was  desired  by  B.  to  forward  it  as  usttai  l« 
a  whartinger  usually  employed  l^  &  at  Stockton,  to  be  by 
bim  shipped  for  London.  It  was  stated  .in  the  case,  tfaat  D. 
entered  the  butter  in  his  way-bill  in  the  name  of  B.,  and 
carried  it  on  his  account,  the  vendor  telling  him  that  B«-wa» 
to  pay  the  carriage,  lie  carried  the  firkins  as  far  as  Bowes, 
where  he  delivered  them  to  E.,  another  carrier,  who  re- 
ceived no  other  instructions  but  from  the  way-bill;  E.  pro- 
ceeded with  them  to  Stockton,  there  delivered  them  to  the 
wharfinger,  who  had  general  directions  from  B.  to  send  to 
C.  his  brother  in  London.  The  wharfinger  immediately 
wrote  to  B.  acknowledging  the  receipt  of  the  butter,  and 
also  to  C,  and  acquainted  the  latter  with  the  name  of  the 
ship  by  which  the  butter^was  to  be  forwarded  to  London. 
Before  the  butter  reached  London,  B.  and'  C.  became 
bankrupts,  and  the  defendant,  as  agent  of  the  seller,  got 
possession  of  the  butter  on  its  arrival  in  the  river.  In  an 
action  brought  by  the  assignees  of  B.,  one  of  the  questions 
was,  whether  there  was  any  such  delivery  to  the  bankrupt 
as  was  sufficient  to  divest  the  vendor's  right  to  stop  in 
transitu.  It  was  contended,  on  the  part  of  the  defendant, 
that  there  was  not;  that  the  delivery  to  D.,  in  the  first 
ipatance^  and  afterwards  that  by  him  to  p.,  and  by  E.  to  the 
wharfinger,  were  all  deliveries  made  to  them  in  the  capacity 
of  common  carriers,  and  not  as  private  agents  of  the  bank^ 
t^upt.  The  circumstance  of  the  bankrupt  desiring  D.  to 
carry  the  goods  to  the  wharfinger  as  usual,  could  not  vary 
tlte  nature  of  the  agency.  But  supposing  it  did,  and  that 
it;amQunted  to  the  appointment  of  the  wharfinger  as  a  spe- 
cial carrier  named  by  the  vendee,  that  would  not  alter  the 
vendor's  right  to  stop  in  transitu  (I),  that  BuIIer  J.  had 

>  > 

h  Hodgson  t.  Loy,  7  T.  R.  440. 


(1)  It  seems,  however,  that  if  a  person  be  in  the  habit  of  \i9wf^ 
the  wttrvhcHile  of  a  wharfinger  as  his  oivn,  ittid'nia^  tijtit  ttit'te- 
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cxpresrfy  said,  in  Ellfs  V.  Hunt,  3^.  R.  469.  that  thai  wouldf 
make  no  difference,  and  that  the  case  of  Stokes  ▼.  La  Riviere/ 
Where  the*rtj;*it  was  Allowed,  was  a  case  of  deWv^ry  to  a 
pHrticutof  carrier;  and  aB  to  the  mark  on  the  goods,  thdt'wlrlt^ 
not  fi^rthe  purpose?  of  taking  possession  of  them,'  a«  iif 
BHis  v.'Htfnt,  but  «Jenf»ly'afl  a  direction  to  whom  they  wWtf* 
Co  be'Seilt. '  The  co^rt  were  of  opinion,  that  the  defendant? 
'v^^  etttitled  to  stop  the  good*  i^  iramitu.  Lord  Ellen«- 
borbiigh, 'ad\^erting  to  the  preceding  case,  in  Drxon- vl 
BAldWc^n,  5  Kast,  185.  observed, "  that  it  was  a  clear  case  <if 
tt^nsit  incompleted;  for  the  butter  purchased  in  Camber-r 
lAnd  was  proceeding  throitgh  different  stages  of  county' 
dohveyance  to  the  purchaser  in  London,  but  before  If 
reached  the  place  of  its  destination,  it  was  stopped.*' 

'B.,  being  a  trader  at  North  Tawton  in  Devonshire,  gave 
orders  to  the  plaintiff's  to  send  the  goods  in  question  to  him 
from  London,  but  did  not  direct  that  they  should  be  sent 
by  any  particular  ship*,  his  orders  were,  that  they  should  be 
sent  to  him  at  Exeter  to  be  forwarded  to  N.  T.  They  were 
accordingly  shipped,  arrived  at  Exeter,  and  were  put  into 
the  hands  of  a  wharfinger,  to  be  forwarded  to  their  jour- 
ney's end.  In  the  books  of  the  wharfinger  they  were  put 
to  the  account  of  B.  as  the  person  to  whom  they  were 
directed^  and  he  was  considered  as  the  wharfinger's  pay- 
master. In  this  state  of  things  a  letter  was  received  by  the' 
plaintiffs,  in  which  the  vendee  said,  that  his  situation  was 
such  th^t  he  should  not  receive  the  goods,  and  that  they 
might  take  them  back  again,  if  they  thought  proper.  The 
plaintiffs,  immediately  on  the  receipt  of  this  letter,  sent  to 
the  wharfinger,  and  forbade  him  to  deliver  them  according^ 
to  the  direction.  The  wharfinger  promised  not  to  deliver 
them  until  he  could  do  so  with  safety,  notwithstanding 
which  he  afterwards  delivered  them  to  the  assignees  of  B. 
The  Question  was,  whether  the  goods,  in  the  hands  of  the 
wharfinger,' were  in  such  a  situation  that  the  vendors  could 
^top  them:  The  court  were  of  opinion  that  they  were,  and 
that  in  point  of  fact,  the  goods  had  been  stopped  in  tran" 
situ ;  for,  although  there  had  not  been  any  corporal  touch, 
yet  that  to.pk  pface  which  was  equivalent  to  it.     The  plain- 

i  M ilU  V.  Ball,  3  3oi.  fc  Pul.  457. 


poisitory  of  his  goods  and  dispose  of  them  there,  that  the  jouroev 
would  ^  QOttiidered  as  at  au  eud  when  the  goads  airu^cJLut  ttuch 
Wareboi«Bie,  Ji^^r  Cb4|aibre  J.  Riobardsoa  v.  Go68»  3  ^os,j^  &  Pal. 
127. 


tiAjgltye' notice  to  the  w|iarfii^er,  and  dcinaod/id.  t hr  .goo^g 
Hi  iMr  property;  and  the  wbarfioger  ufidertook  IK)^. to 
deliyer  tbem  until  he  waa  certain  of  a  a&e  deli v^iy.  {^JtutqcUii:!^ 
J,  added^  that  there  waa  another  point,  however,  vpfM)  wlucb 
be  had  entertained  some  doubt.  The  vendor  did  Qoi  g^ 
l^oas^aaion  of  these  goo<la  by  his  own  diligence  apd.c&re,^ 
in  consequence  of  casual  information,  but  through  -  the  ii^- 
tervention  of  the  bankrupt  himself  eight  daya  m^x  Ui^  a^ 
of  bankruptcy  committed.  That  circumstano^  raised  ^om^ 
doubt  in  his  mind ;  since  it  appeared  that  the  bankrupt  had 
thereby  given  a  preference  to  the  plaintiffs  over  the  ri^t  of 
bis  creditors.  But  still,  upon  the  whole,  be  was  inclined 
to  agree  with  the  rest  of  the  court ;  that  he  was  not  fond  4|^ 
multiplying  small  distinctions;  and  thought  that  too  ipaay 
had  been  already  taken,  and  the  geneml  inconveaienjce 
would  not  be  very  great,  since  many  cases  of  this  kind  were 
not  likely  to,  arise.  It  seemed  indeed  that  there  would  be  a 
certain  degree  of  discretion  vested  in  the  bankrupt,  since  be 
would  be  empowered  to  accept  goods  which  were  com* 
ing  to  him  from  one  consignor,  and  to  give  notice  to 
another  consignor  to  stop  tnem  in  transitu.  But,  as  no 
fraud  appeared  to  have  been  committed  on  the  part  of  the 
plaintiffs  in  this  case,  he  was  inclined,  on  this  pomt,  as  well 
as  the  others,  though  not  without  some  doubt,  to  concur 
with  the  rest  of  the  court.  It  only  remains  to  observe,  that 
where  the  right  of  stopping  in  transitu  vests  in  the  con- 
signor, it  cannot  be  divested  by  any  claim  made  upon  the 
goods  in  their  transit  by  a  creditor  of  the  consignee,  as,  e.  g. 
by  process  of  foreign  attachment  at  the  suit  of  such 
creditor^;  or  by  a  common  carrier,  claiming  to  retain  the 
goods  as  a  lien  for  his  general  balance  due  from  the  con- 
signee^ ;  for  the  vendor*s  right  of  stopping  in  transitu,  is  the 
elder  and  preferable  lien. 

.  S.  fVhen  the  Transitus  may  be  considered  cu  determined. — 
We  now  proceed  to  the  third  division,  under  which^itis 
proposed  to  arrange  those  cases  in  which  it  has  been  de- 
cided, that  the  transitus  was  complete,  and  the  delivery  of 
such  a  nature  as  to  divest  the  vendor's  right  of  stopping  in 
transitu. 

The  first  case,  on  this  branch  of  the  subject,  ia  that  of 
Ellis  v.  Hunt,  M.  T.  80  6.  3.  B.  R.  3  T.  R.  464.,  the  fiicts 
of  which  were  shortly  these:  B.  ordered  a  quantity  of  files 
from  the  plaintifl',  a  manufacturer,  at  Sheffield ;  the  files 
were  packed  iii  a  cask,  and  sent  by  a  waggon,  directed  to 

k  Smith  t.  Gow,  1  Gamp.  N.  P.  C.  888.      1  Butler  v.  Wodeott, « *N.  R.  6«. 
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B;',  Ttil.ond6D.  Before  their  ftrrivail  hi  London;  B."6«fcam6 
rf  bankrupt  On  their  arrival  there,  the  goods,  while  thiftjjr 
rtoiained  at  the  inn,  were  attached '  by  a  creditor  of  tlie 
bankrupt  by  procesv  of  foreign  attachment;  afterwards  the 
provisional  assignee  under  B.*s  commission  demanded  fiie 
TOods  from  the  carrier,  and  put  his  mark  upon  the  cask,  bvk 
m&  not  take  it  away.  A  few  days  afterwards,  the  plaintiiBT, 
v9ho  had  not  been  paid  for  his  goods,  wrote  a  letter  to 
Ifte  carrier,  directing  him,  in  case  the  goods  were  hot  d^ 
JHvered,  to  keep  them  in  his  warehouse,  as  he  had  been  in- 
f6rmed  that  B.  was  become  a  bankrupt.  The  court  were  of 
opinion,  that  the  goods  were  not  in  transitu  at  the  time 
when  the  phiititifF  wrote  to  countermand  the  delivery  of 
thetn;  before  that,  the  provisional  assignee,  who  stood  in 
the  place  of  the  bankrupt,  had  put  his  mark  on  the  cask*; 
when  the  goods  were  marked,  they  were  delivered  to  the 
commissioners  as  far  as  the  circumstances  of  the  case  would 
permit,  for,  being  under  an  attachment,  the  assignee  could 
not  then  take  them  away. 

Where  a  part  of  the  goods  sold  bv  an  entire  contract  has 
been  taken  possession  of  by  the  vencfee^  that  shall  b^  deemed 
taking  possession  of  the  wnole* 

A«,  at  a  foreign  port^  shipped  goods  by  order  and  on  ac* 
count  of  B.»  to  be  paid  for  on  a  future  day,  and  bills  of 
lading,  were  accordingly  signed  by  the  master  of  the>ship; 
one  of  the  bills  was  immediately  transmitted  to  B.,  wbio^^ 
before  the  arrival  of  the  ship  at  the  place  of  destination^ 
sold  the  goods  and  endorsed  the  bill  of  lading  to  C. ;  after 
the  arriv^  of  the  ship,  and  a  delivery  of  part  of  the  goo^f 
to  the  agent  of  C,  B.  became  bankrupt  without  having  paid 
A.  the  price  of  the  goods.  It  was  holdeu*  that  the  transituii 
was  ended  by  the  part  delivery,  which  must  be  taken  to  be 
a  delivery  of  the  whole,  there  appearing  no  intention,  either 
previous  to,  or  at  the  time  of  the  delivery,  to  separate  part 
of  the  cargo  from  the  rest.  So  where  a  number  of  bales  of 
bacon,  then  lying  at  a  wharf*,  having  been  sold  for  an  entire 
sum,  to  be  paid  for  by  a  bill  at  two  months,  an  order  was 
given  to  the  wharfinger  to  deliver  them  to  the  vendee,  whq 
went  to  the  wharf,  weighed  the  whole,  and  took  away  several 
bales,  and  then  became  bankrupt ;  whereupon  the  vendor^ 
trtthin  ten  days  from  the  time  of  the  sale,  ordered  the 
wharfinger  not  to  deliver  the  remainder.    By  the  custom  of 

-  •  .  I- 

m  Se«  Stoveld  v.  Hughes,  14  £ut,  308.  o  Hammond  and  others  t.  Anderson, 
•nd  post.  ]  190,  s.  1  Bos.  &  Pvl.  N.  R.  69. 
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ik»  tnfe  tb^chwff^  of  mui»luiuflikigtvef6i«a9te>pBid(iik| 
the  vi^ndoci  for  foiiricen  days  afteriihe^sak:  It  mm  hoixleq, 
^t  xbe  contract  be^iag  etBtire,  wA-  pal-t  hatiogubeeii  taken 
ftw«y,  the  delivery -to  igt>e.vende6'W&8..aim|i|etev  and,  OQne&> 
qiicoily,  tUe  privilege  of  fttoi^Bg -in  lofBafljtii  couiti^iiiot 
aUnch.  CbanibreJ.  observed,  that,  the  {Mymeot  <of  tUe 
iwarehouse  rooEo,  by  tl)e  vendor,  could  uot  makettDjis^dif- 
ference,  1'be  vendor,  of  course^  charged  just  aorouBfa 
.tt)ore  as  would  pay  the  expense  of  war^ouae  roan;  tbMf 
ii'  tbe  expense  had  been  paid  by  the  vendee^  it  -.'wout^ 
not  jmake  a  delivery  at  tbe  wharf  a.  delivety.  «•  JbmB; 
Qur  could  tbe  vendor  avail  himself  of  the.ciToufnatance 
of  tbe  expenses  being  paid  by  him  to  preveni  a  drtW 
very  to  tbe  vendee  from  operating  as  auoh.  Thia  vim  a 
imjch  stronger  case  than  tbe  preceding  one  of  Slubey- v. 
.Heyvk^ard:  that  proceeded  upon  the  principle  tbatn^aii- 
very  of  part,  where  the  contract  was  entire^  was  adetiveiy 
of  the  whole;  here  there  was  an  actual  detiveiy  of  the 
whole.  Tbe  bankrupt  had  actual  manual  possessioa  of  ereiy 
articlie,  and  having  weighed  them  all,  he  took  upon  himself 
to  separate  them.  N.  The  two  last  cases  of  Slubey  v.  H(^ 
ward  and  Hammond  v.  Anderson  underwent  some  discus 
aion  in  Hanson  v.  Meyer,  6  East,  ^14.  (which  see  under  tit 
Trover,' s«  1.)  but  their  authority  does  not  appear  to -have 
been  shaken  in  the  slightest  degree. 

If  a  person  purchase  goods  here  to  be  sent  abroad,  and 
they  are  delivered  on  board  a  chartered  ship  in  a  port  of  this 
kingdom,  such  delivery  is  in  effect  a  delivery  to  the  vendee. 

Trover  by  the  assignees  of  bankruplsP,  to  recover  tbe 

value  of  a  quantity  of  tobacco  shipped  by  the  defendauts, 

by  order  of  the  bankrupts,  on  board  a  ship  bound  from  l^ou-. 

don  for  Alexandria,  which  ship  was  chartered  to  the  bants- 

rupts  for  three  years,  from  July,  17J>2,  and  which  was  paid 

'for  by  a  bill  of  three  months,  drawn  by  the  defendants,  dti 

,tbe  bankrupts,  and  accepted  by  them.     The  goods  we^ 

shipped  on  the  4th  of  February,  1793,  for  which  the  mate*s 

receipt  was  ^ven,  and  an  invoice  thereof  made  out  by  the 

^fendants  in  the  names  of  the  bankrupts;  the  bankrupts 

.'•were  to  lind  sioCk  and  provisions,  and  to  pay  the  master. 

The. vessel  wafi  detained  by  contrary  wiiida  at  Portsmouth; 

«d«ifring  which  time,  the  bankrupts  having  i^opped  paymetrt 

mbout  the  llth  of  March,  1793,  the  defendants  procaretl 

i|rf11s  of  lading  to  be  signed  by  tbe  captain  to  them,  and  ot^ 

p  Fowler  and  another,   anignees  of        Co.  M.  T.  38  G.  3.  cited  in. 7  T,  R. 
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|frin6dlr.pQiie0ftion^ofvt(ie4:cAAcoe  In  Septemter,  t994|  and 
pBdoaned. it ' to  km  relande4»  and  afterwards  dififMed^df 
'fejff  Iheip  ibeneftti    It -was  bolden,  that  the  delivery  Wits 
^onpl^Scv'  by  f>ii«ttiig  the  goods  da  board  tb^  sbip^ '  atld, 
jcrniasquenftkjv*  that  the  fsttgnees  were  entitled  to  recof^n 
•]it'\¥i4ft  be/Obseweds  tbat»  in  the  preceding  case,'  the'bahle* 
-jIuptA  wece>to  bate  the  entire  disposition  of  the  ship^,  aMl 
ttlast complete  control  over  ber  during  the  three  years.    Ttlfe 
w^ip  Ind"  been  one  voyage  to  Alexandria,  and  had  tbe  goods 
<put'On  board  her)  to  carry  them  on  another  Tojage  to  the 
sane  piace;  not  for  the  purpose  of  conveying  them  JVom 
the  vendors  to  the  bankrapts,  but  that  tbey  might  be  sent 
hf^iikei  bankrupts-  upon  a  mercantile  adventure,  for  which 
4hey  had  bout^ht  them.     From  not  adverting  to  these  mate* 
.fial  oironmstanoes  an  inference  was  drawn  irom  the  preced* 
mgdiecisiDn,  which  the  case  did  not  warrant,  namely,  thit 
tbengbl  of  stopf^ing  in  transitu  could  not  exist  after  a  deli- 
very of  goods  on  board  a  chartered  ship.  This  opinion,  how- 
etver,  was  exploded  in  the  case  of  Bothlingk  v.  Inglis,  H.  43 
6r3.  B.  R.  3  East,  381.  There  a  trader,  who  resided  in  Eng- 
land, chartered  a  ship,  on  certain  conditions,  for  a  voyage  to 
Russia,  and  to  bring  goods  home  from  his  correspondent 
tbere,  who  accordingly  shipped  the  goods  on  account,  and  at 
tbe  risk  of  the  freigbter,  and  sent  him  the  invoices  and  bilis 
of  lading  of  the  cargo      It  was  holden,  that  the  delivery  of 
the  goods,  on  tioard  such  chartered  ahip«  did  not  preclude 
the  rigl)t  oi  the  consignor  to  stop  the  goods  while  in  .transitu 
ou  board  the  same  to  the  vendee,  in  case  of  hia  insolvency, 
in  the  mean  time,  before  actual  delivery,  any  more  than  if 
they  bad  been  delivered  on  board  a  general  ship  for  the 
same  purpose. 

-  The  plaintiff',  a  manufacturer  at  Norwich,  agreed  with 
L$.  for  the  purchase  of  some  pipes  of  wine,  one  of  which 
was  to  be  paid  for  in  money,  and  for  the  remainder  I.  S^»  w^ 
to  take  ^oocIk.  1.  S.  wrote  toC,  his  correspondent  in  London, 
to  send  the  wines ;  C.  accordingly  purchased  the  wines  of  D,, 
shipped  them,  and,  by  the  bill  of  ladinj^,  consigned  thiem  to 
the  plaintiff  by  a  vessel  employed  in  the  course  of  trade  be- 
tween Yarmouth  and  London.  On  the  arrival  of  the  wine 
at  Ys^rmouth,  an  agent  for  tbe  plaintiti'  received  it  on  hia  ac- 
count, and  deposited  it  in  the> cellar  of  the  defendant,  wtto 
was  to  be  paid  for  the  cellar  room  by  the  pIsintiflL  A  few 
days  after,  Uie  plaintiff  arrived  at  Yarmouth,  tasted  tiie 
wines,  and  took  samples  of  them.    Shortly  afterwards^  D., 

SiXff  Uifreace^J.  a.%^3^7.  r  Wri|lil  v.  Uwct^  4&F<  N.R  C 
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lliflcoverii^;  tkat  CL»  fc»^  wbna  be  had  aoM  Ae  ifiiiM, 
5ira»  a  maM  of  no  property,  desired  the  defendmnt  t^  keep 
jpo«ffeiftion  of  tJxe  wme,  giving  him  id  indeniiiity.  The 
|l4aiiitifi*  baling  bcooght  ibis  actioB  for  the  recoveiy^  the 
payment  for  ooe  pipe»  and  the  agreement  es  to  the  reeaeiBi- 
^er,  was  proved.  This,  io  Ld.  XLeayon't  opiMOB,  gave  tfefe 
plaintfiff  a  title  to  the  whole.  It  wa»  then  contended,  t^t 
^•  the  plaintiff  lived  at  Norwich,  the  goods  must  be  deemeA 
po  be  in  transitu  until  they  arrived  there;  whereas  betid, 
they  had  arrived  only  at  Yarmouth,  and  bad  never  been  de- 
livered at  Norwich ;  that  the  usual  course  was,  to  put  then 
into  lighters,  at  Yarmouth,  ^and  forward  them  t(>Norwich; 
§o  that,  until  their  arrival  there,  they  were  t^  Ivvfwfta,  and 
i:ould  be  stopped  by  the  owners.  But  per  Ld.  Kenyon,  <*  there 
is  no  colour  for  saying  that  these  goods  were  in  trdmiis,  I 
once  said,  that  to  confer  a  property  on  the  consignee,  a  cw« 
Doral  touch  was  necessary.  I  wish  the  expression  had  never 
been  used,  as  it  says  too  much ;  but  here,  if  a  corporal  toueh 
was  necessary  to  confer  a  property  on  the  consignee,  it  bad- 
taken  place ;  but  all  that  is  necessary  ia,  that  the  consignee 
exercise  some  act  of  ownership  on  the  property  consigned 
to  him,  and  he  has  done  so  here ;  he  has  paid  for  the  ware* 
house  room;  he  has  tasted  and  taken  samples  of  the  wineti 
but  it  is  said,  they  have  not  reached  the  plaintiff's  piece  of 
abode,  where  they  were  to  be  ultimately  delivered;  but  \ 
tbink  there  was  a  complete  delivery  at  i  armoutfa*'* 

The  reader  will  have  collected  from  the  cases  in  the  pre- 
ceding section,  viz*  Hunt  v.  Heaven  aiid  Mills  v.  Ball,  that 
where  goods  teve  been  delivered  to  a  packer  or  wharfinger, 
for  the  purpose  of  being  forwarded  to  an  ulterior  desttna*' 
tion,  and  the  packer  or  whiarfinger  may  be  considered  merely 
as  a  middle  man,  in  such  cases  the  right  of  stopping  in  tr&n-* 
sjitu  remains.  It  now  becomes  necessary  to  remark,  that; 
where  the  inlolvent  has  no  warehouse,  or  no  other  place  of 
delivery  than  the  warehouse  of  the  packer,  &c.  and  there  is 
no  place  of  ulterior  delivery  in  view,  the  tranaitus  will  be 
Qonsidered  as  at  end  when  the  goods  havfe  arrived  at  euch 
warehouse,  that  being  tl^ir  last  place  of  delivery.  The 
following  cases  will  illustrate  this  rule : 

Trover  for  goods.  It  appeared*,  that  the  goods  in  qtiestioa 
were  purchased  of  the  plaintiffs,  at  MaDcfaester,  by  one 
Motsseron  (who  was  the  general  agent,  in  London^  of  the 
house  of  Le  Grand  and  Go.,  of  Paris)  in  the  name  of  that 
l^Ottse;  that  by  Moieaeron's  directions  the  goods  wbt«  s^t 


«  Tbetdk  satsAOfher  T.  Vfrijglil,  3  Botflc  Pal.  sso. 
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far  Hm  u>  tki9  booie  of  tfaa^efciukinty  19  Londoo^  who  wM 
ft  packer,  unci  arrived  tbere  on  tbe  3d  pf  Sept  1802;  tiM^ 
upon  their  arrival  there,  Moiase^roQ  came  to  the  defendant'a 
house,  and  had  abme  of  the  goods  unpacked  and  tent  away, 
and  the  remainder  repacked;  that  on  the  7th  Septemher, 
.while  thegooda  so  repacked  remained  in  tbe  house  of  the 
defendant,  news  arrived  that  the  house  of  Le  Grand  and  Co. 
At  Paris,  bad  failed ;  upon  which  the  piaintifl's  tendered  to 
the  defendant  hiS  charges  upon  the  goods,  and  required  that 
Akey  should  be  delivered  up  to  them.  It  also  appeared  that, 
Moisseron  had  a  general  power  either  to  send  the  gd^de  to  Lt 
if  rand  and  Co.  at  Paris ,  or  to  Holland  ^  Germany ,  or  suck 
pther  market,  as  he  should  think  mast  benejiciah  It  waf 
holden  that  the  goods  in  the  hands  of  tbe  defendant  wer^ 
Dot  any  longer  in  transitu. 

-  Trover  for  goods.  The  goods  in  question  bad  been  or- 
dered by  the  Intnkrupt^,  who  was  a  merchant  in  London,  oi 
Mesars.  Wallers,  of  Manchester,  and  were  forwarded  by 
them,  direeted  to  tbe  bankrupt,  at  the  Bull  and  Mouth  Inn^ 
on  the  I6th  March,  1809.  On  the  9dd  of  March,  thecoods 
were  sent  from  the  Bull  and  Mouth  Inn  to  the  defendant's 
bouse,  who  was  a  packer,  not  in  consequence  of  any 
orders  respecting  those  particular  goods,  but  in  conse- 
quence of  a  general  order  from  the  oankrupt  to  send  all 
goods  directed  to  him  to  the  defendant's  house.  On  the 
11th  March,  the  bankrupt,  who  lived  in  lodgings,  and  had 
wo  warehouse  of  his  owfi,.  absconded,  leaving  no  clerk-  to  ac» 
cept  goods  or  orders  for  him.  On  the  arrival  of  the  goods 
at  the  defendant's  house,  they  were  booked  for  the  account 
of  tbe  bankrupt;  and  the  defendant  not  knowing  that  tbe 
bankrupt  bad  then  absconded,  and  not  having  any  directions 
from  him  respecting  the  goods,  caused  them  to  be  unpack* 
ed  with  a  view  to  ascertain  of  what  they  consisted.  On  the 
^191  of  March,  Messrs.  Wallers  having  learned  the  situa* 
tion  of  the  bankrupt's  alBiasrs,  claimed  tbe  goods  from  tbe 
defendant,  and  on  the  day  after  they  were  demanded  by  tbe 
asaigneesi  The  defendant,  being  indemnified  by  Messrs. 
Wallers,  r^efused  to  deliver  the  goods  to'the  plaintiffs.  It 
was  holden,  that  the  transitus  was  at  an  end,  inasmuch  aa 
tbi^re  \ras  not  any  o^her  place  of  delivery  than  tbe  ware^ 
house  of  the  packer;  the  goods,  when  arrived  there,  had 
come  to  theiir  last  place  of  delivery,  and  conseqiiently  weM 
no  longer  liable  to  the  right  ot  stoppage  in  transitu, 

"  So,  where  tbe  gooda  4iave  ao  far  gotten  to  the  end  of  tbeir 

t  Se«tt  Md  otberf,  MBignecf  of  Berklfgr  a  1»saknij|V  T^P^tll^  ^Bm.  fs 
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journey,  that  they  wart  for  new  orders  froni  the  purchaser 
to  put  them  again  in  motion,  to  communicate  to  them  an« 
other  substantive  destination,  and  if  without  such  orders, 
they  would  continue  stationary,  the  right  of  stopping  in 
transitu  is  gone. 

A.  and  B.\  traders,  living  in  London,  were  in  the  course 
of  ordering  goods  of  the  defendants,  cotton-manufacturer^, 
at  Manchester,  to  be  sent  to  M.  and  Co.  at.HuU,  for  the  pur* , 
pose  of  being  afterwards  sent  to  the  correspondents  of  A. 
and  B,  at  Hamburgh;  and  on  the  Slst  March,..A.  and  B. 
sent  orders  to  the  defendants  for  certain  goods,  to  be  send- 
to  M.  and  Co.  at  Hull,  to  be  shipped  for  Hamburgh  as  usual. 
It  was  holden,  that  as  between  buyer  and  seller  the  right  of. 
the  defendants  to  stop,  as  in  transitu,  was  at  an  end  when 
the  goods  came  to  the  possession  of  M.  and  Co.  at  Hull,  for 
they  were  for  this  purpose  the  appointed  *agents  of  the 
vendees,  and  received  orders  from  them  as  to  the  ulterior, 
destination  of  the  goods;  and  the  goods,  after  their  arrival 
at  Hull,  were  to  receive  a  new  direction  from  the  vendees. 

So  if  after  goods  are  sold'',  they  remain  in  the  warehouse 
of  the  vendor,  and  he  receives  warehouse  rent  for  them,  this 
amounts  to  a  delivery  of  the  goods  to  the  purchaser,  so 
as  to  put  an  end  to  the  vendor's  right  of  stopping  them  in 
transitu. 

So  where  the  purchaser  of  goods  received  from  the  seller 
an  order  to  the  wharfinger,  in  whose  warehouse  the  goods 
were  deposited,  to  deliver  them;  and  the  p^irchaser,. having 
lodged  the  order  with  the  wharfinger,  he  transferred  the 
goods  into  the  name  of  the  purchaser ;  it  was  holden^,  that 
by  such  transfer  the  wharHoger  becaoie  a  trustee  for  the 
purchaser,  and  there  was  an  executed  delivery  as  much  as 
if  the  goods  had  been  delivered  into  the  bands  of  the  pup-, 
chaser.  .  So  where  the  defendants  sold  to  I.  S.  a  quantity  of 
timber,  then  lying  at  their  wharf,  for  the  price  of  which 
I.  S.  gave  the  defendants  bills  payable  at  a  future  day.  I.  S. 
having  marked  the  timber  with  bis  own  mark,  afterwards 
sold  it  to  the  plaintiff,  who  paid  him  for  the  same.  The 
plaintiff  went  to  the  wharf,  apprized  the  defendants  of  his 
purchase,  received  for  answer  that  it  toas  very  well^  and 
that  they  would  go  with  him  and  shew  him  the  timber, 
which  they  accordingly  did,  and  thereu{jfon  the  plitintifF 

«  Dixon  mad  othera,  assigveeB  of  Bat-    y  Hannan   t.   Andenon,    9   Camp. 

tier  a  baokrapt,  ¥.  Baldweu,  5  East,        N.P.C.  243.     See  Wbitehoose  v. 

175-  Frost,  I2£a8t,6l4. 
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paxt  bis  owD  mark  on  the  timber.  The  billa  given  by  LS. 
to  the  defepdants  having  been  dishonoured,  they  claimed^ 
to  stop  in  transitu ;  but  it  vas  hoideo*,  that  there  was  an 
executed  delivery,  and  that  the  plaintiff  having  given  nor 
tice  to  the  defendants,  that  I.  S.  had  sold  the  property  to 
him,  and  his  then  marking  it  as  his  own,  made  an  end  of 
the  transit,  and  the  defendants  could  no  longer  retain  or 
stop  the  timber.  Lord  Ellenborough  C.  J.  observed  in  this 
case,  that  the  change  of  mark  from  A.  to  B.  on  bales  of 

foods  in  a  warehouse,  had  been  holden  by  the  House  of 
tor6$t  in  a  late  case,  to  operate  as  an  actual  delivery  of 
the  goods. 

4. '  Bow  far  the  Negotiation  of  the  Bill  of  Lading  may  tend 
to  defeat  the  Right  of  stopping  in  Tra«^/iw.»— Where  the 

Eroperty  in  goods  has  passed  to  a  vendee,  subject  only  to 
e  divested  by  the  vendor's  right  to  stop  them  while  in 
transitu,  such  right  must  be  exercised,  if  at  all,  before  the 
vendee  has  parted  with  the  property  to  another  for  a  valu- 
able consideration,  bona  Jide^  and  by  endorsement  of  the 
bill  of  lading,  (witiiout  notice  of  such  circumstances,  as  ren- 
der thebiii  of  lading  not  iairly  and  honestly  negotiable^ 
given  him  a  right  to  recover  them*. 

The  legal  title,  however,  of  the  endorsee  of  a  bill  of 
Uding,  may  be  impeached  on  the  ground  of  fraud*;  but  the 
mere  circumstance  of  the  endorsee  knowing  at  the  time 
when  the  bill  of  lading  was  endorsed  and  delivered  to  him, 
that  the  consignor  had  not  received  money  payment  for  his 
goods,  but  had  only  taken  the  consiffnee*s  acceptances,  pay- 
able at  a  future  day  not  then  arrived,  is  not  sufficient  to  in- 
validate the  title  of  the  endorsee,  in  a  case  where  the  absence 

of  fraud  and  mala  fides  is  found\ 

• 

z  Stovcld  t.  Hn^lict,  14  Bftdt,  3os.        b  Wright  r.  Cftitipbell,  4  Burr.  aoSi. 
a  I^ckbaiTow  ▼.  MsMort,  9  T.  R.  69. .      Solomoni  r.  NifMn,  2  T.  R.  974. 

See  the  argumeut  of  Boiler  J.    6    c  Caming  v.  Browu,  9  East^  5o6. 
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ffinkkm.^^^/ ike  Remedieg  m  the  Camkum  Ead 
Courts  for  the  Recovery  of  TUhet^  or  the  fatm 
thereof.  •  . 

9bt  on  Stat.  8^3  Edw.  6.  e.  13.  for  not  eetA^ 
out  TUhes.^^f  the  Provinmu  of  the  StettmU^ 
and  the  Comstruetion  thereof — Of  the  Perwont 
to  whom  Tithes  are  due^-^^^yf  the  Persons  tf 
whom  and  against  whom  an  Aetims  on  the  Stsh^ 
tuU  may  be  brought. — Of  the  Declataiien.^^ 
Pleadings.  — Evidence.  —  Verdict.  —  Costs.—. 
Judgment. 


I.  Definition. — Of  the  Remedies  in  the  Common  Lam 
Courts  for  the  Recovery  of  Tithes,  or  the  Value 
thereof 

I^EPINITIOK—TiTHEB  are  a  tenth  ffurt  of  the  annimi 
increase  of  land,  or  of  beasts^  &c.  on  the  land*  and  of  the  ]b^ 
hour  and  industry  of  the  occupier,  payable  to  the  puaon  of 
eac;h  parish  for  his  maintenance. 

.  They  are  an  incorporeal  ecclesiastical  inheritance,  colla- 
teral to  the  estate  of  the  land*. 

As  to  the  time  of  the  introduction  of  tithes  into  feigiAnd"/' 
and  their  being  claimed  as  a  civil  right,  with  the  history  of 
them  before  their  legal  establishment,  see  Sddfeft-*  Hftfort;  ^ 

ofTythes.  '   '  r^  ^ 
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TITHES.  lift 

Befofe  the  tUt  89  H.  8.  c.  7.  an  actiaa  for  tithei  could 
not  have  been  maintained  in  the  temporal  courts ;  but  bj  the 
7th  section  of  that  sts^tiite  it  is  «nact^» ''  that  any  person* 
having  an  estate  of  inheritance,  freehold^  term,  or  interest  in 
tithes,  and  being  disseised,  or  otherwise  kept  or  put  out  x^ 
possession  thereof,  shall  ha¥asu€h  remedy  m  the  temporal 
courts  for  recovering  the  same  as  the  case  may  require,  m 
like  manner  as  they  may  for  laiida,  tenements,  and  other  he- 
reditaments." Bv  force  of  this  statute,  tithes  have  at  ^is 
day « all  the  incicients  belouging  to  temporal  inheritances. 
Hence  an  ejectment  may  be  maintained  lOc  tithes^. 

Where  the  peraon  entitled  to  tithes  wrees  by  parol  with 
the  6ccupiers  of  the  land,  that  they  shall  hold  the  lands  dis- 
charged of  tithes  for  a  certain  time,  or  during  the  lifb  of  the 
tUheiOwnef,  in  consideration  of  the  payment  of  a  caitain 
sum  annually,  an  action  of  indebitatus  assumpsit  may  be 
BBiiiiitained  by  the  tithe-owner,  against  the  occupier,  for  the 
ly^n^^jx^yinQil  of  the  sum  agreed  on. 

In  or^er  tp  support  this  action,  the  ptaintiff  must  prove 
tne  occupation  of  the  defendant,  the  agreement,  and  the  re- 
Iftiner  of  the  tithes  under  that  agreement^. 

If  hjr  the  terms  of  the  i^greement  the  money  is  to  be  paid 
on  a  certain  day^,  interest  will  be  recoverable  from  that  day; 
but  if  it  is  simply  agreed,~that  the  money  shall  be  paid,  and 
there  is  not  any  day  fixed  for  the  payment,  then  the  interest 
cannot  be  recovered. 

By  Stat.  7  &  8  W.  S.  c  6.  (made  perpetual  by  stat.  3  &  4 
Ann.  c.  18.  s.  1.)  a  summary  method  of  proceeding  before 
two  J.  P.  is  prescribed  for  recovering  small  tithes  under  the 
value  otiOs.  But  this  statute  contains  a  proviso^,  that  if 
the  party  complained  of  shall  insist  before  the  J.  P*  upon 
any  prescription,  composition,  modus,  agreement,  or  title, 
and  deliver  the  same  in  writing  to  the  J.  P.  subscribed  by 
him  or  her,  and  shall  give  security  to  the  complainant  to.pay . 
sueh  costs  asv  upon  a  trial  at  law,  shall  be  given  against 
him,  in  case  the  presoription,  &a  be  not  allowed,  then  the 
J.^P*«haU  forbear  to  give  judgment,  and  the  complainant 
may  prosecute  the  adverse  party  for  the  subtraction  of  tithe 
in.any  court^  fs  before  this  act  The  9th  section  directs  the 
judgment  given  by  virtue  of  this  statute  to  be  enroHed  at 
the  ne^t  gpn^ral ,  quarter  sessions^  and  after  enrolment,  and 

to  . . 
h  PlMt^K JIIVoo^  Qfo,  JCaiu  doi .  ro«sh  C.  i.  s  E^.  N.  P.  €.  l  u.  Sod 

c  iVakeVEVid.  '411.  ed.  ad.  quien;. 

4  SUipley  t.  Hammond,  LoodoD  tit-    e  S.  8. 

tinga,  H.  T.  44  6.  $,  Lord  fiUenbo- 
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utiBhetkm  made,  the  jodfrment  shall  he  a  bar  to  eonctodt 
the  party  entitled  to  the  tithe  from  any  other  remedy. 

By  Stat  7  &  8  W.  S.  c.  34.  (made  perpetual  and  extended 
to  all  customary  payments'  belonging  to  any  church  or  cha* 
pel  by  1  Geo,  1.  stat.  9.  c.  0.)  the  like  remedy  is  extended 
to  a// tithes  due  from  Quakers,  and  two  J.  P.  are  empowered 
to  ascertain  what  is  due,  and  to  order  payment,  so  as  the  sum 
ordered  does  not  exceed  10/. 

For  the  mode  of  proceeding  under  these  statutes,  see 
Burn*s  Just.  tit.  Tithes. 

Another  remedy  for  the  subtraction  of  tithe  is,  the  action 
of  debt  on  the  stat.  2  £•  6.  which  will  be  the  subject  of  the 
following  section. 


II.  Debt  on  SiaL  2  jr  3  Edw.  6.  c.  13.  for  not  getiing 
out  Tiihes.-'^Of  the  Provmons  of  the  StatuU^ 
and  the  ContirucHan  thereof. — Of  the  PermmM 
to  whom  Tuhee  are  due. — Of  the  Persons  bjf 
whom  and  against  whom^  an  Action  on  the  Sta^ 
tute  may  he  brought. — Of  the  Declaration.^^ 
PUadingB.  —  Evidence.  —  Verdict.  —  Ciwto.— 
Judgment. 

Of  the  Provisions  of  the  Statute,  and  the  Construction 

By  the  first  section  of  this  statute  it  is  enacted,  ''that 
every  of  the  kings  subjects  shall  truly  and  justly,  witbont 
fraud  or  guile,  divide,  set  out,  and  pay  all  manner  ef  their 
predial  tithes  (9)  in  their  proper  kind,  aa  they  arise,  m  suck 
manner  and  form  as  hath  been  of  right  yielded  and  ]mM 

f  See  R.  T.  Wakefield,  I  Bon.  485.   Brnm**  J.  Ik.  Tttkn,  S.  C. 


(1)  See  Sir  Edward  Cokeys  ex  pom  tion  of  this  slaivtCy  9  iMt* 

«4a. 

(2)  Remarks  will  he  found  in  the  aubaeqiicyt  jpagct  em  ikme, 
party  of  the  »tutute  which  are  prioted  tti  itelice. 


TiTfffiS.  iflfr. 

custom  dUgktt6  ktne iftien paid:    And  do  p^lrson  shaU'carry  •' 
a>|i9y  suoiv  or,lii(e  tilbea  tiv^hicb  bafve  been  yieided  or  paid 
within. the  said  forty  years^or  of  right  ought  to  have  been  « 
ptid  in  the  places  titfiahie,  before  he  has  justiy  divided  or  . 
sef  forth,  for  the  tithe  thereof,  the  tenth  part  of  thesame,  or 
otherwise  agreed,  for  the  tithes  mth  the  parson,  vicar,  or  * 
other 'owner  or  farmer  of  the  same  tithes,  under,  the  pain 
of  forfeiture  of  treble  value  of  the  tithes  so  carried  away." 

This  statute  was  made  soon  after  tlie  dissolution  of  the 
monasteries,  before  which  time  the  tithes  were  in  the  hands 
of  religious  persons,  and  the  usual  remedy  for  the  subtrac-, 
tion  orthem  was  in  the  ecclesiastical  courts.  But,  when 
tithes  became  lay  fees,  it  was  thought  necessary  to  provide 
a  remedy  for  these  injuries  in  the  temporal  courts,  and  this 
statute  was  made  for  that  purpose.  It  is  worthy  of  remark; 
however,  that  several  years  (nearly  forty)  elapsed  before  any 
proceeding  was  -instituted  on  this  statute  in  the  temporal 
courts.  Ai)  opinion  at  first  prevailed,  that  as  the  person 
to  whom  th^  treble  value  was  given  was  not  specified,  such 
vaUe  belonged  of  right  to  the  king;  But  in  £.  T.  i^  lilliz. 
upqn  an  information  filed  by  the  Queen*s  attorney -general  . 
against  one  Wood,  for  not  setting  out  his  tithe,  whereon 
tfaiK  defettdaot  was  found  guilty,  it  was  solemnly  adjudged 
by  the  Court  of  Exchequer,  (upon  motion  in  arrest  of  judg- 
ment) that  the  treble  value  did  not  belong  to  the  king,  but 
to  the  party  .interested,  who  might  maintain  an  action  of 
debt  for  recovering  the  same.  In  conformity  with  this  opi- 
nion, an  action  of  debt  at  the  suit  of  the  party  interested, 
(more  frequently  teamed,  the  party  grieved)  has  ever  since 
beeu  considered  as  the  proper  remedy  ;^nd  in  Beadilsv.Sher* 
man,E.T.  40  Eliz.  B.  R.  (see  the  record,  Co.  Ent.  p.  101.  Sd.  _ 
ed.)  where  this  form  of  action  was  adopted,  the  plaintiff  ob* 
tained  judgiyent;  although,  on  motion  in  arrest  of  judgment, 
it  was  urged,  that  as  the  statute  had  not  mentioned  the  court 
in  which*  the  treble  value  was  to  be  recovered^  the  only  re*  * 
medy  was  id  the  spiritual  court.  This  judgment  was  after* 
witrds  afiifined  on  error  in  the  Exchequer  Chamber.  *'  And  ; 
noir,  (adda  Sir  i'..  Coke,  at  the  conclusion  of  the  record,  Co* 
Ent.  p.  J 63.)  actions  of  debt  on  this  statute  are  frequent 
and  usuaU"  .  .    * 

^Predial  TUhes^ — ^This  clause  is  expr^ly  coafiiied  to 
predial  tithes,  and  does  not  extend  to  mixed  or  personal 
titfies.  Hence,  where  in  an  action  on  thin  statute  for  not 
setting  out  the  tithes  of  cheese,  caloesy  lambs,  &c.  the  plain* 

VOL.  II.  K  K 
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tiff  obtained  a  verdict;  on  motion  in  arreat  of  judgment*,  it 
waa  objected,  that  the  titbeg  in  question  were  not  predial 
tithes,  and  consequently  not  within  this  statute,  which, 
being  penal,  ought  not  to  be  extended  by  equity;  and  of 
this  opinion  was  the  whole  court  So  where  the  plaintiff 
declared  .for  not  setting  out  predial  tithes^,  and  other  tithes, 
as  the  tithes  of  lamb,  wool,  &c.  and  the  jury  found  a  gene- 
ral verdict,  judgment  was  arrested  upon  the  like  objection. 

In  general,  under  the  term  predial  tithes  are  compie* 
bended  the  tithes  of  such  products  of  the  earth  as  are  le- 
ne wed  yearly,  either  spontaneously  or  by  culture;  as  the 
tithes  of  corn,  flax,  hay,  hops,  saffron,  woadS  &c ;  and  the 
fruit  of  trees,  as  apples,  cherries^  pears,  &c. 

Description  of  predial  Tithes.-^Tithe  of  wood  also,  u 
eoppice-wood,  &c.  (3),  is  predial,  and  must  be  set  out  on 
the  spot  at  the  time  of  falling,  but  timber- trees  (gros  boys), 
*  of  the  age  of  twenty  years  or  more,  are  exempted  from  pay- 
ing tithe  by  stat  45  £dw.  3.  c.  3.    That  statute,  which  ii 
declaratory  of  the  common  law^,  has  been  construed  to 
comprehend  all  timber-trees,  (of  twenty  years'  growth  or 
upwards)  whether  timber  by  law,  as  oak,  eim,  or  aab ;  or 
by  custom,  as  beech  in  Buckinghamdiire  and  other  places^: 
aad  the  exemption  from  tithe,  by  operation  of  thia  statute, 
extends  not  to  the  body  of  such  trees  only,  hut  abo.  to  the 
bark*,  lop,  and  top^.    The  subsequent  use  and  application 
of  the  wood  will  not  make  that  tithable  which  was  not 
before  tithable  (4).    Hence  it  has  been  resolved,  that  the 
tops  and  lops  of  pollard  oaks,  ashes,  and  elms,  (such  oaks^ 
&c  being  above  twenty  years'  growth),  although  cut  for 
the  purpose  of  I  being  used  as  fuel,  aae  not  tithable** ;  aod 
further,  that  the  age  of  the  tops  and  lops  is  immaterial ;  the 

•  * 

g  Booth  T.  Sontbraiey  9  Inst.  649.  I  Abbott  ▼.  Hickt,  l  H.  Wooi^  380. 

h  Paia  ▼.  Mtcbob,  1  BrowttL  65.  LiyiieM  t.  Oowpcr,  1  H.  Wood, 

i  liorton  v.  Cl^ke,  1  Gwill.  428.  330. 

k  Per  Lord  Hardwicke  C.  io  Walton    m  9  Imt.  643. 
WTryon,  Ainbl.  139,  3.  n  Ambl.  139. 

o  Walton  ▼.  Tryoii,  Anbler,  130. 


(3)  **  All  coppice  woods  are  liable  to  tithes ;  and  although 
annuatim  renovantur,  yet  in  a  certaio  course  of  time  after  they  are 
cut,  they  orow  up  agaiu  like  saffron,  which  in  some  places  is  not 
fathered  onener  than  once  in  three  years ;  but  as  to  timber-trees, 
mm  the  ordinary  ate  of  them,  the  law  is  othsrwiae ;  they  are  not 
cut  at  a  certain  stated  timei,"  '  l^er  Ld.  liardwicke  C.  in  Walton 
vw  Tryon  and  others,  Ambl.  131. 

(4)  But  it  seems  that  wood,  applied  to  special  purposes,  may  he 
exempted  from  tithes  by  special  custom,  but  not  otherwise. 


tr«eif  whence  Ibey  were  taken  having  been  orice  privileged* 
I*  Hfee  Inaf1fler^  faggot-wotxi»  and  biltets  made  of  top* 
woorf,  cut  from  timber-trees  of  above  twenty  yeHrs'  growth, 
before  they  were  made  pollards,  are  not  tichable.  It  is  laid 
down  in  9  Inst.  fM3.  that  if  a  person  cut  down  timber-treetf^ 
tithe  shall  not  be  paid  f6r  the  gefmins  which  grow  out  of 
the  roots,  of  what  age  soever,  for  the  root  is  parcel  of  th<fi^ 
iirheritmice.  Blit  thi9  position  Js  said  by  Ld.  Hardwicke, 
Ambl.  138m  to  htfve  been  contradicted,  &nd  for  good  reason; 
beeause  a  great  part  of  coppices  grow  from  germins  of  old 
timber  trees,  and  it  would  deprive  the  clergy  of  great  part 
of  their  tf  thesw 

Wood  growing  in  hedge-rows,  not  being  timber,  is  tith- 
able*. 

The  parson  de  meirojure  is  entitled  to  tithe-wood,  if  the 
vicar  be  neither  endowed  of  the  same,  nor  claims  to  have  it 
by  prescription'. 

It  seems,  that  an  action  of  debt  may  be  maintterined'  oii 
tbi»  statute  for  not  setting  out  small  tithea,  a^^  well  as«great 
tithes,  provided  they  are  predial  tithes. 

[M  such  mmmer  and  fwm  off  hath  been  cf  right  yielded 
mid  pmd  witkinfort^  years  nest  before  tkU  aet^  or  of  rtjfto 
AT  custam  ofight  to  hane  been  paid."] 

It)  debt  on  this  statute  by  a  rector*,  it  was  stated,  irt  the 
declamtion,  that  the  plaintiff  was  rector  of  the  parish,  and 
the  defendant  occtrr  '  ?r  of  lands  within  the  same ;  that  the 
'tithes  were  within  lorty  years  next  before  the  statute  of 
right  yielded  and  ;)aya6/6,  and  yielded  and  paid;  that  de« 
fendant,  fn  November,  ITOl,  ploughed  and  sowed  tlie  land 
with  corn,  which  he  afterwards  carried  away,  without  set- 
ting out  the  tithe :  on  nil  debet  pleaded,  it  a|>p<^ ared  at  thef 
triaU  that  the  land  in  question,  as  for  back  as  miy  witness 
knew,  had  be^n  in  grass,  and  bad  been  ploughed  for  the  first 
time  in  1791,  and  no  evidence  was  given  of  its  ever  having^ 
paid  tithe.  Chambre,  for  the  defendant,  contended,  tbae 
the  jury  were  bound  to  find  for  (he  defendant,  unless  they 
found  that  tithes  had  actually  been  paid  in  re<4pect  of  t\^ 
land  within  forty  years  before  the  statute,  of  which  there 
was  not  any  evidence ;  on  the  contrary,  the  eviifencc  given 
rather  went  to  rebut  such  a  presumption,  ainl  was  sufficient 
to  warrant  the  jury  in  presuming  a  grant  in  favour  of  the 

p  Morden  v.  Knlebt,  M.T.  a6G.  d.  r  Pjerciir.ii»Renou!d8v.Green,atfwlit. 

Scac.  sGwtn.  841.  27.  SeeNort6uv.Clark,  1  Gwni.4S8. 

fl  BIsiKtfT-  Martin  ftod  ftootber,   l  H.  1  Mitchell  v.  Walker,    3  T.  R-  >;6o. 

Wood,  321.  Maiilell  V.  Paiiic,  P.  38  See  post,  under  tit.  Evidence,  Hal- 

G.S.  Scac.  4Gwni   I5U4.  lewcU  ▼.  Trap|wf, 
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defendaDt.  Verdict  for  plaintiif.  On  a  motion  to  enter  a 
nonsuit*  Lord  Kenyan^  C.  J.  said,  that  the  usage  bad  con* 
Btantly  been  against  the  necessity  of  the  proof  contended 
for  by  the  defendant;  that  he  remembered  many  actions  hav- 
ing been  tried*  where  the  lands,  in  respect  of  which  the 
tithes  were  claimed  were  lately  enclosed,  and  where  the 
same  objection,  had  it  been  available,  must  have  prevailed; 
but  the  plaintiff  recovered  in  all :  that  the  non-payment  of 
tithe  of  itself  signified  nothing  ;  and  that  there  was  not  any 
ground  for  saying,  that  tithe  ought  not  to  have  been  paid 
here.  Buller  J.  observed,  that  with  respect  to  the  presump- 
tion of  a  grant  in  favour  of  the  defendant,  he  thought  he 
could  not  leave  that  question  to  the  jury  without  some 
evidence  to  support  it,  and  here  was  none :  if  indeed  it  kad 
appeared  that  this  land  had  been  ploughed  before^  and  yet  no 
tithes  had  been  exacted  for  it,  that  might  have  afforded  some 
ground  for  such  a  presumption',  but  he  thought  that  the 
onus  of  proving  the  exemption  lay  with  the  defendant 
Rule  discharged. 

But  in  a  case  where  the  declaration  merely  stated',  that 
the  tithe  had  been  yielded  and  paid  forty  years  before 
making  the  act,  without  averring  that  tithes  were  payable^ 
and  of  right  ought  to  be  paid,  and  there  was  not  any  evi- 
dence of  tithe  ever  having  been  paid ;  It  was  holdeii,  that 
the  plaintiff  could  not  recover.  The  court,  however,  granted 
a  new  trial,  ordering  the  declaration  to  be  amended  by  the 
introduction  of  the  necessary  averment.  It  was  admitted 
by  Wilmot  C.  J.  (delivering  the  opinion  of  the  court  in  the 
preceding  case)  that  if  it  appeared  that  the  land  had  never 
paid  tithe,  and  had  been  constantly  ploughed,  it  would  be 
open  to  presumption  of  a  grant;  but  that  the  onus  of  prov- 
ing the  exemption  lay  on  the  defendant. 

Justly  divided  or^et/orM.]— If  the  owner  justly  divide  the 
tithe  from  the  nine  parts",  and  sets  it  out,  but  immediately 
afterwards  carries  the  same  away;  this  will  be  considered  as 
fraud  and  guile  within  this  statute. 

Agreed  for  the  Tithes  vfith  the  Parson,  ^rc]— Although  a 
fease  of  tithes  cannot  be  without  deed*,  yet  a  parol  agree- 
ment for  retaining  tithes  will  be  sufficient  to  bar  the  parson, 
&c.  of  his  action  of  debt  on  this  statute.  An  agreement  for 
the  retaining  of  tithes  is  frequently  termed  a  composition; 

8  See  the  same  opinion  expressed  by  u  fleale  ▼.  Sprat,  s  Inat.  649.  Auder- 

Wilmot  C.  J.  in  Mansfield  v.  Clarke,  son*s  case,  Clayton,  30.  S.  P. 

5  f .  R.  «65.  n.  X  Bernard  v.  Eveuit,  1  Lev.  24.    T. 

IManffieU  v.  Oarke,  &  T.  R.  264.  n.  Raym.  14.  S.  C. 
3  Gwm.  950.  u.  (g)  S  C. 
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but  ID  the  adoption  of  this  term,  care  must  be  taken  not  to 
confound  it  with  a  composition  real,  which  is  an  agreement 
of  a  different  nature,  and  upon  which  some  remarks  will 
be  made,  when  that  term  occurs  in  the  subsequent  provi- 
sions of  this  statute. 

It  is  clear,  that  where  a  parson,  &c.  has  entered  into  an 
agreement  with  the  occupiers  of  the  land  for  the  retaining 
of  their  tithes,  an  action  cannot  be  maintained  for  not  set* 
ting  out  the  tithe,  until  such  agreement  or  composition  is 
determined,  and  that  such  composition  cannot  be  deter- 
mined by  the  parson,  &c.  without  giving  a  reasonable  no- 
tice to  the  occupiers  of  the  land.  I  am  not  aware  of  any 
*  case  in  which  it  has  been  solemnly  adjudged  what  is  rea- 
sonable notice  for  the  determination  of  such  composition. 

It  will  be  proper,  however,  to  remark,  that  in  Wyburd 
.  v.- Tuck,  1  Bos.  &;  Pul.  465.  BuUer  J.  considered  this  poin^ 
as  quite  determined,  observing,  that  in  the  case  of  Hewit 
V.  Adams,  D.  P.  April  19th,  ITS^,  where  the  notice  had  been 
given  only  one  month  before  Michaelmas  Day,  at  which 
time  the  composition  was  payable,  upon  a  question  put  to 
the  judges.  Whether  such  notice  was  sufficient,  they  were 
unanimously  of  opinion,  it  was  not;  and  said  expressly, 
that  a  notice  to  determine  a  compontion  ought  to  be  given 
with  analogy  to  the  notice  given  in  a  holding  of  land. 

So  in  Bishop  v.  Chichester,  E.  27  G.  3.  In  Cane.  4  Gwm. 
1316.  S  Bro.  Ch.  C.  161.  S.  C.  Ld.  Thurlow  C.  said,  that  he 
thought  the  rules  of  notice  for  determining  compositions 
for  tithes  were  exactly  the  same  as  those  between  landlord 
and  tenant  from  year  to  year.  In  Wyburd  v.  Tuck,  I  Bos.  & 
Pul.  458.  the  principle  of  the  above-mentioned  decision  in 
the  House  of  Lords  was  adopted  by  Buller,  Heath,  and 
Rooke,  Js.  (5).     Agreeably  to  these  opinions,  reasonable 


(5)  Eyre  C.  J.  expressed  a  different  opinion,  observing,  '*  that 
the  anuloi^y  between  land  and  iithe  did  not  appear  satisfactory  to 
him  ;  land  was  either  taken  on  a  holding  from  Lady-day,  or  from 
Michaelmas, or  fr«ym  some  other  time,  and  then  notice  to  quit  must 
be  given  accordingly.  But  if  a  composition  is  to  be  determined 
on  any  just  principleti,  the  notice  roust  be  given  from  a  period 
suitable  to 'the  na>ure  of  the  titht^H,  Mnd  with  relation  to  the 
manner  and  cultivation  of  the  laud.  There  muht  be  such  a  rule 
as  will  enable  the  tenant  to  cultivate  his  land  m  the  manner  most 
beneficial  to  himself,  a('cordin;4;iy  as  he  is  to  pay  a  composition  or 
in  kind.**  It  has  always  been  the  received  opinion  of  the  Court  of 
Exchequer,  that  such  a  reasonable  notice  should  be  v(iven  as  might 
determine  the  farmer  in  what  maoner  to  cultivate  his  land. 
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DOticefor  the  detemiiiAtionof  a  composition  i«  kaifa  yeut^s 
notice,  ending  at  tbe  expiration  of  (he  year. 

The  general  doctrine  laid  down  in  Hewitt  v.  Adams,  ^ 
to  tbe  necessity  of  a  notice  to  determine  a  composition, 
was  recognized  in  Fell  v.  Wilson,  IS  East,  83.,  where  it  was 
holden,  that  a  mere  general  demand  of  tithe  and  a  refusal 
to  take  the  sum  tendered  could  not  .be  considered  as  a 
determination  of  a  subMsisting  composition. 

A  composition  between  tbe  incumbent  and  the  occupies 
of  land  within  the  pari.sh,  determines  on  the  death  of  the  io- 
cumbenl^,  and  his  successor  is  not  obliged  to  give  nojtice  of 
tiis  intention  to  t^ke  the  tithes*iii  kind  ;  but  if  the  successor, 
After  induction  into  the  beneBce,  accept  tbe  composition, 
such  acceptance  will  be  deemed  aconHrmation,  and  in  such 
X^MB  the  regular  notice  must  be  given  (d). 

If  a  rector,  &c.  having  made  a  composition*,  lease  titheSi 
and  the  lessee  makes  no  alteration  in  the  composition ;  when 
the  tithes  revert  to  the  rector,  &c.  the  occupier  of  land  will 
continue  to  hold  under  the  composition  originally  made  by 
the  rector,  &c.  and  consequently  will  be  eutitl^to  notice, 
<  before  the  rector,  &c.  can  take  the  tithes  in  kind. 

The  late  vicar  of  A.  made  certain  compositions  with  bii 
parishioners  for  the  vicarial  tithes*,  which  were  payable  oa 
the  ^th  September;  and  the  Easter  oflerings  were  payable 
on  the  10th  April  in  each  year;  and  having  received  his  com- 
positions up  to  the  29th  Seotember,  1802,  he  died  on  tbe 
loth  March,  1803.  In  the  May  following  the  defendant^  tbe 
present  vidar,  was  presenteii,  and  in  November  following 
was  inducted.     The  Easier  offerings  were  collected  by  tbe 
sequestrator  afVer  April,  1803,  and  were  paid  over  by  bin) 
to  the  defendant ;  and  after  Michaelmas,  in  the  same  yenr» 
the  defendant  received  the  vicarial  tithes  from  some  of  the 
parishioners,  ^Qcgrding  tQ  tbe  composition  of  bis  prede- 

* 

J  Agreedin  Btowbt.  Qwlow,  |l-  3  G.  8.    s  Wybnrd  ▼.  Tack,  i  Bos.  h  Pal.  45S. 
Siaoe.  3  Own-  |PU|.  «  WUIiaaw  ▼.  PoveH,  lo  East, 969. 


(6)  A  rector  agreed  with  an  occupier  of  land  for  a  certain  sum  of 
money,  in  lieu  of  tithe«  payable  yearly  at  Michaelmas*.  Tbe 
lector  died  about  a  month  before  Michaelmas.  It  was  decreed, 
thaty  the  agreement  having  been  determined  by  tbe  de^th  of 
the  rector,  the  successor  should  be  entitled  to  tithes  iq  kind  frQi9 
I  such  death,  and  the  executor  of  the  last  incumbent  to  a  proporUoRf 

I  according  to  the  agreement,  until  the  death  of  the  testator. 


1 


•  M.  T.  1730.  Banb.  994. 
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eessor,  and  from  others  according  to  new  comfbsitions,  some 
more,  some  less,  than  the  former*  in  all  to  the  amount  of 
181^  and  upwards.    The  plaintiffs,  who  were  the  personal 
representatives  of  the  lat^  vicar,  brought  this  action  for  mo^ 
ney  had  and  received,  against  the  present  vicar,  to  recover  a 
proportion  of  such  compositions  up  to  the  time  of  the  late 
vicar's  death,  amounting;  as  they  calculated  them,  to  68L 
and  upwards.  The  defendant  disputed  his  liability  to  account 
for  the  compositions  which  were  not  due  till  his  own  time, 
but  paid  SO/,  into  court,  in  order  to  cover  any  smalt  sums 
which  might  have  been  due  for  tithes  or  dues,  which,  if 
received  in  kind,  might  have  accrued  between  the  S9th  of 
September,  1802,  and  the  death  of  his  predecessor  on  the 
10th  of  March,  1803;  which  sum,  it  clearly  appeared,  was 
more  than  sufficient  to  cover  any  such  tithes  or  dues.    It 
was  contended  that  the  present  vicar,  having  adopted  the 
compositions  made  by  his  predecessor,  and  received  them  as 
such ;  and  the  consideration  for  such  payment  being  for 
tithes,  part  of  which,  at  least,  had  accrued  in  the  time  of 
such  predecessor,  had  thereby  charged  himself  with  receiv-^ 
Ing  a  proportionable  part  of  the  gross  sum,  up  to  the  time 
of  his  predecessor's  death  for  his  use^  and  had  admitted  his 
liability  pro  rata  to  the  plaintiffs,  by  pavment  of  money  into 
court.    Thi,8  case  was  compared  to  the  case  of  Paget  v. 
Gee,  Ambl.  198.  1  Burn's  Just,  tit  Distress,  s^  18.  where 
tenant  in  tail  having  leased,  but  not  according  to  the  sta* 
tute,  and  dying  without  issue  between  the  days  of  payment, 
and  the  remainder  man  having  received  the  whole  rent. 
Lord  Hardwicke  held  the  latter  liable  to  account  for  a 
proportion  up  to  the  death  of  tenant  in  tail ;  but,  per  Lord 
£Ilenborougn  C.  J.,  in  the  case  cited,  each  day's  occu- 
pation by  the  tenant  was  valuable. to  him,  and  therefore 
there  might.be  an  equitable  apportionment  of  the  rent  ac- 
cruing from  day  to  day,  in  respect  of  such  valuable  occu- 
pation; and  the  remainder-man,  who  received  the  whole, 
might  well  be  considered  as  equitably  accountable  for  the 
proportion  which  accrued  in  the  time  of  the  tenant  in  tail. 
But  here  the  composition  vfM  at  an  end  by  the  death  of  the 
former  vicar,  and  the  present  vicar  in  fact  received  nothing 
for  him ;  for  no  tithes  had  become  due  since  the  last  {pay- 
ment in  September,  beyond  what  the'mohey  paid  into  coiirt 
was  sufficient  to  covef. 

Second  Section  of  Stat.  9^3.  Ed,  6.—-"  The  second  sec- 
tion empowers  the  rector,  &c.  or  his  servant,  to  see  that  the 
tithe  is  justly  set  forth,  and  to  carry  away  the  same,  and 


118*  TITHES. 

gives  a  remedy  in  the  ea:iesiastical  court  for  the  recoveiy 

of  the  double  value  of  tithe  subtracted  with  costs** 

As  to  the  first  part  of  this  branch,  it  is  merely  declaratory 
of  the  commoD  law,  because,  for  stopping  the  way  of  the 
party  to  whom  the  tithes  ought  to  be  paid,  an  action  on  the 
case  might  have  been  maintained  at  common  law.  As  to 
the  second  part,  it  is  to  be  observed,  that  the  parson,  &c. 
was  enlitlea  in  the  ecclesiastical  court  to  recover  the  tithes 
themselves,  and  therefore  the  double  value  in  addition 
made  the  recovery  in  the  ecclesiastical  court  equivalent  to 
the  treble  forfeiture  under  the  former  clause;  but  costs 
being  given  by  this  action,  repdered  the  suit  in  tbe  eccle- 
siastical court  more  advantageous;  for,  at  the  common 
law,  the  plaintiff  was  not  entitled  to  costs^;  but  now, 
by  Stat  8  &  9  W.  3.  c.  11.  s.  3.  ^  in  actions  of  debt  upoD 
the  statute  for  not  setting  forth  tithes,  wherein  the  single 
value  or  damage  found  by  the  jury  shall  not  exceed 
the  sum  of  twenty  nobles,  the  plaintiff  obtaining  judg* 
ment  on  any  award  of  execution,  after  plea  pleaded  or 
demurrer  joined,  shall  recover  his  costs.**  In  like  manner, 
if  the  plaintiff  was  nonsuit,  or  the  defendant  obtained  a 
verdict,  the  defendant  was  not  entitled  to  costs  under  the 
Stat  93  H.  8.  c.  15. ;  fgr  an  action  on  this  stat.  9  E.  6.  was 
not  an  action  upon  a  specialty  or  contract,  norfor  a  wrong 
personal  immediately  done  to  the  plaintiflT,  but  for  a  non* 
feasance^;  but  now,  by  tbe  same  stat.  8  &  9  W.  3.  c.  Ih 
a*  3.  *'  if  the  plaintifi*  shall  become  nonsuit,  or  sufler  a  dis- 
continuance,  or  a  verdict  shall  pass  against  him,  the  de- 
fendant shall  recover  his  costs." 

Third  Section  of  Stat  2^3  Edw.  &— The  third  section 
provides,/*  that  titbe'of  cattle,  feeding  in  any  waste  whereof 
the  parish  is  not >known,  shall  be  paid  to  the  parson,  &c.  of 
tbe  parish  in  which  the  owner  of  the  cattle  dwells." 

Fourth  Section, — By  the  fourth  section  it  is  enacted, 
**  that  no  person  shall  be  sued  or  otherwise  compelled"  to 
yield  or  pay  tithes  for  any  manors,  lands,  &c.  which  either 
by  the  laws  and  statutes  of  the  realm^  or  by  any  privilege  or 
prescription^  are  not  chargeable  with  the  payment  of  tithes^ 
pj  are^lischarged  by  any  composition  real.** 

Laws  of  the  A^a/m.]— That  is,  by  the  common  law  and 
customs  of  the  realm.  Of  common  right,  no  tithes  are  to 
be  paid  of  quarries  of  stone  or  slate,  because  they  are  parcel 

b  S  Inst.  |S51 .  c  Downton  v.  Fioch,  T.  4S  Elis.  C.  B. 

8l]l8t.6si. 
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^f  the  freehold',  and  the  pareOD  hath  tithe  of  ^he  grass  or 
corn  which  grows  upon  the  surface  of  the  land  m  which  the 
quarry  is;  so  also  notforcoel,  turf»  flags,  tin,  lead,  brick, 
tile,  earthen  pots,  lime,  marie,  chalk,  and  such  like,  because 
they  are  not  tde  increase,  but  of  the  substance  of  the  earth.- 
And  the  like  has  been  resolved  of  houses  considered  sepa- 
rately  from  the  soil,  as  having  no  annual  increase;  but  by 
particular  custom,  tithes  of  any  of  these  may  be  payable. 

StatuUs.^^-See  stat.27  H.8.  c.  90. — 31  H.  8.  c.  13.<— 32  H* 
8.  c.  7* 

Privilege  or  Prescription.'] — At  the  common  law*,  spiritual 
persons,  that  is,  bishops,  abbots,  &;c.  were  capable  of  a  dis- 
charge of  tithes,  1,  By  bull  of  the  pope;  Sdly,  By  compo* 
sition;  3dly,  By  prescription;  and  these  were  absolute; 
4.  By  order,  as  the  Cistestians,  Templars,  and  Hospitallers 
of  Jerusalem  (7).  This  privilege  waagranted  to  these  orders, 
by  an  ancient  council,  explained  by  the  council  of  Lateran, 
A.  D.  1915,  and  allowed  by  the  general  consent  of  the  realm^, 
but  it  extended  to  such  lands  only  as  they  had  before  the 
council.  A:  D.  1915,  and  could  be  enjoyed  only  by  the  re- 
ligious persons  themselves,  while  those  lands  remained  in 
their  nmnurance.  The  greater  parf  of  these  exemptions 
would  have  fallen  with  the  spiritual  persons,  to  whom  they 
were  annexed,  upon  the  dissolution  of  the  abbeys  by  Henry 
VIILhad  they  not  been  supported  and  upholden  by  the  91st 
section  of  the  stat.  31  H.  8.  c.  13.  (by  which  all  the  religious 
houses  above  the  value  of  900/,  per  annum,  were  dissolved) ; 
whereby  it  is  enacted,  "  that  the  king,  and  every  person 
having  hereditaments  belonging  to  monasteries,  or  other  re* 
ligious  houses,  shall  enjoy  the  same,  discharged  of  payment 
of  tithes,  in  as  large  and  ample  a  manner  as  the  abbots,  &c. 
enjoyed  the  same,at  the  timeof  their  dissolution."  By  virtue 
of  this  clause,  laymen  holding  abbey  lands  enjoy  the  several 
exemptions  from  tithe  before-mentioned,  as  derivatives  from 

d  s  lD»t.()5l.  r  S€eSt«TelyT.Unithoni,H«cdr.  101. 

e  Hob.  996, 7. 


(7)  Pope  Inuocent  the  Third,  A.  D.  II97,  by  bull  or  decretal 
epistle,  discharged  the  order  of  Pnemoostratenses  from  the  payment 
of  tithes  for  lands  of  their  own  culture;  but  this  bull  not  having 
been  received  add  allowed  m  England,  it  har  been  bolden,  that 
lauds,  formerly  parcel  of  a  greater  abbey  of  this  order,  are  not,  by. 
virtue  of  the  said  bull,  exempt  from  payment  of  tithe.  Townley  v. 
Tomlinson,  T.2  G.  3.  Scacc.  3  Gwni,  1004.  Same  v.  same,  £, 
1 1  G.  3.  Scacc.  3  Gwm.  10 J  7. 
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tbe  religious  permii,  who  w«ie  entitled  to  tbem  pi^viondv 
to  the  disaolutioD.  And  not  only  tenents  m  fee  of  tiich 
Itodfl  en^oy  these  exemptions,  but  also  where  the  estate  is 
divided  into  portions,  as  under  a  marriage-settlement,  th# 
several  parties,  whether  tenants  for  life*,  or  in  tail^,  as  thej 
successively  come  into  possession,  are  entitled  to  hold  the 
lands  tithe  fi*ee. 

By  virtue  of  this  clause,  also,  the  owner  of  abbey  lands 
is  entitled  to  a  discbarge  from  tithe,  if  he  can  shew  that  at 
the  time  of  the  dissolution  there  had  been  an  unity  of  posses* 
sion  of  the  rectory  and  land  tithable  from  time  immemorial, 
and  there  be  not  any  evidence  that  tithes  have  ever  been 
paid ;  for,  although  a  perpetual  unity,  in  the  prior  of  the 
monastery,  or  religious  house,  before  the  statutet  operated 
not  ss  a  discbarge,  but  only  as  a  suspension  of  payment, 
because  he  could  not  pay  tithes  to  himself;  yet,  inasmuch 
as  the  greater  part  of  the  monasteries  were  discharged  from 
tithe,  by  bull  or  prescription,  the  courts,  after  a  lapse  of 
years,  will  presume  that  such  discharge  existed  at  the  time 
of  the  dissolution,  but  that  the  records,  or  proofs  of  those 
discharges,  cannot  be  produced  after  so  lon^  a  unity  in  pos- 
session. A  discharge  by  unity  therefore,  is,  as  PoUexfien 
terras  it,  a  discbarge  by  bull,  or  b^  prescription  presumed^ 
but  not  proved.  And  the  mere  circumstance  of  the  lands 
tithable  being  under  lease  at  tbe  time  of  the  dissolution, 
will  not  destroy  this  presumption* ;  but  if  it  appear  that  the 
lessee  paid  tithe,  that  will  destroy  the  presumption^ 

Lands  formerly  belonging  to  a  Cistertian  abbey  are  dis- 
charged  of  tithes^,  whilst  in  the  manurance  of  the  owner, 
although  such  lands  were  under  lease  for  years  (8)  at  the 
time  of  the  dissolution  of  the  abbey;  for  the  privil^e, 
though  personal,  existed  at  the  time  of  the  dissolution, 
thouff h  not  in  es$€^  yet  in  right ;  and  the  reversioners  were 
entitled  to  the  discharge,  as  soon  as  the  hmds  reverted  into 
their  own  hands. 

It  is  to  be  observed*,  that  the  lands  belonging  to  those 

f  H«tt  ▼.  Meeds,  T.  39  CL  3.  Scacc.    1  Cewlcy  r.  Keys,  Seiec.  1799.  4Gw«. 
4  Gwm.  1515.  130S.   per  Eyre  C.  B. 


k  Wilt—  T.  P  bAmiii^  Hm^.  174.  Porter  v>  Bcdiant,  Om.  Jac.  S69. 

i  WildiMiiir.O«dci,PoUcxfeB,i.  sEoU.Rep.  148.  Pels.  118.    Dyer* 

k  Benton  ▼.  Trot^oori  598.  977-  b.  S.  C.  in  mnif. 

m  Clayt.  41.  pi.  70. 


(8)  Or  for  life,  or  ia  tail^Mr  car.  in  Wilson  v.  Redman,  Hsrdr. 
190.  Hett  V.  Mesds,  Trin.  T.  1799.    Ezcheq.  4  Gwm.  I51S,  1^ 
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dtA)ey$  vtiich  erne  to  the  cnmn  by  stat.  9T  H.  a  c.M.  (that 
i$,  the  lemii  abbeys,)  are  ndt  entitled  to  these  exemptioofi, 
at4JK>ug^  iiicfa  lands  were  discharged  in  the  bands  of  the 
]«iigiou8  houses ;  iar  that  statute  does  not  contain  any  clause 
^ipilar  tp  the  £lat  section  of  31  IL  6.  c.  Id. 

In  Foaset  v.  Francklin,  T.  Raym.  2^.  and  Star  v.  El- 
lyot,  FreenL  299,  it  was  holden,  that  lands  formerly  parcel 
^the  possession  of  the  prior  of  St  John  of  Jerusalem,  and 
which  came  to  the  crown  by  S2  H.  8.  c.  24.,  were  discharged 
from  payment  of  tithes. 

Having  enumerated  the  several  discharges  from  tithe, 
which  were  enjoyed  by  religious  persons  at  the  common 
|aw,«and  before  the  dissolution  of  monasteries,  and  by  lay- 
men,  as  derivatives  from  those  religious  persons  since  that 
period,  it  remains  only  to  add  a  few  observations  relative  to 
the  exemptions  from  tithes,  which  might  be  claimed  by  lay- 
men at  the  common  law ;  and  these  were  two  only — 1st,  by 
composition  real ;  and  2d,  by  prescription  de  modo  deciman- 
di;  for  it  is  clearly  established*,  that  by  the  common  law  a 
layman  cannot  prescribe  in  a  non  decimando  (9),  or  set  up  as 
a  defence  to  a  claim  of  tithe,  the  mere  non-payment  of  tithe 
from  time  immemorial,  whether  the  party  claiming  the  tithe 
be  lay  impropriator®,  or  ecclesiastical  rector,  and  whether 
the  non«payment  extend  to  all,  or  a  portion'  only  of  the 
tithes. 

And  this,  says  Hobart,  is  in  favorem  eccUsia,  lest  lay- 
men should  spoil  tbe  church.  But  there  is  a  distinction 
between  a  prescription  in  non  decimando,  and  a  claim  of 

B  Bleary  t.  Maoby,  3  Wood**  Dec.  43.  S.  C.  JeniiiugB  ▼.  Lettis,  3  Gwm. 

3  Baro*a  Eoc  L.  432.  3  Gwm.  904.  959.  8.  P. 

9  Burg*  of  Bary   St.    £dmaad^    t.  p  Nafte  t.  Edwards,    H.   SS  G.  9. 

l^Taiii,  C919.  Rep.  649«  9  Own.  7S7*  ticacc.  4  Gwv.  1449*  ( lo). 


(9)  Neither  cao  a  hfandred  or  a  county  prescribe  in  a  aonnieci* 
maado,  for  a  things  that  is  in  ita  nature  de  jure  tithable ;  but  of 
ihiuKS  which  in  their  nature  are  not  tithable  dejure,  a  hundred  or 
^•iiDty  Biaj  prescribe  ia  a  aon  decioiando;  becaose  in  sueh  case 
they  are  dischari^ed  without  a  custom  to  the  contrary,  and  they  do 
but  insist  oa  their  ancient  right,  and  that  the  cua^m  hath  uot  pre> 
tailed  aj[;aiattt  it.  Hicks  v.  woodsod,  Ld«  Haynu  137.  Saik.  fy^S. 
&C. 

(10)  But  see  the  remarks  of  Ld.  Loaghbaroogb  C.  00  this 
in  Rose  v.  Calland»  5  Ves^  jun.  186. 
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aU  or  a  portion  of  tithes,  supported  by  evidence  of  actual 
enjoyment  or  the  pernancy  of  tithes.  The  former  is»  as 
before  remarked,  unlawful,  and  cannot  be  maintained.  Nor 
can  any  presumption  be  admitted  to  support  it.  The  title 
to  the  latter  is  not  unlawful,  and  long  possession  is  evidence 
of  it  Hence,  where  there  has  been  an  actual  pernancy  of 
alh  or  a  portion'  of  tithes,  by  lay  hands  under  conveyances 
as  lay  property  for  a  long  period  of  time,  a  court  of  equity 
.  will  not  interpose  in  favour  of  the  rector,  &c.  to  disturb 
such  possession  (which  might  have  a  lawful  commence- 
ment), by  calling  on  the  defendants  to  shew  a  lawful  com- 
mencement. 

The  king  is  not  by  virtue  of  his  prerogative  discharged 
of  tithes  for  the  ancient  demesnes  of  the  crown,  but  he  is 
capable  of  a  discharge  de  non  decimando  by  prescription; 
because  he  is  persona  mixta^  as  well  as  a  bishop.  But  if  the 
king  alien  any  of  his  lands  so  discharged,  his  patentee  shall 
pay  tithe*;  and,  frdm  the  time  of  such  alienation,  the  pre- 
scription  is  destroyed  for  ever,  although  the  same  should 
afterwards  come  into  the  king's  hands  again  by  escheat  or 
otherwise^ 

Composition  real.'] — A  composition  real,  according  to  Gib- 
son", is,  ''  where  the  incumbent,  together  with  the  patron 
and  ordtTtar^,  make  agreement  by  deed  executed  under  their 
hands  and  seals,  that  certain  lands  shall  be  discharged  from 
the  payment  of  tithes  in  specie,  in  consideration  of  a  recom- 
pence  to  the  incumbent,  either  in  money  or  in  lands,  to  him 
and  his  successors  for  ever,  or  in  some  other  thing  for  their 
benefit  and  advantage."  So  Sir  Simon  Degge*  observes, 
"  That  which  we  call  a  real  composition  is  where  the  pre- 
sent incumbent  of  any  church,  together  with  the  patron  and 
ordinary,  do  agree,  under  their  hands  and  seals,  or  by  fine 
in  the  king's  courts,  that  such  lands  shall  be  freed  and  dis- 
charged of  payment  of  all  manner  of  tithe  for  ever,  paying 
some  annual  payment,  or  doing  some  other  thing  to  the 
ease,  profit,  or  advantage  of  the  parson  of  vicar,  to  whom 
the  tithes  did  belong." 

.  From  the  preceding  definitions,  it  appears  that  there  must 
be  the  following  requisites  to  constitute  a  real  composition: 

q  Fftiwhaw  t.  Rotherham,  L.  T.   H.  s  Hothatn  v.  Forater,  3  Gwm  8^. 

Mai-ch    14,     1759.       Henley   Lord  t  Compost  v.  — ,  Hard.  315. 

Keeper,  3  Gwm.  ]  178.     Edwards  t.  u  Gil»Mn*«  Codex,  tit.  30.  c.  5.  p.  70S. 

Ld.  Vernon,  ^3  Feb.  17s  1.     Scacc  m  noti9,  ed.  1713. 

r  Scott  V.  Ayrcy,  T.  19  G.  3.  Scacc.  x  D^ge,  pt.  2.  c.  20. 

Stmt  fr.  Baker,  2  Vex.  jun.  625. 
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1.  That  the  titbe  be  discharged;  2.  That  a  composition  be 
given  in  lieu  of  such  discharge ;  3.  That  the  composition' 
must  be  made  with  the  consent  of  the  patron  and  ordinary; 
4.  To  these  it  may  be  added,  that  a  composition  must  have 
been  made  before  the  stat.  13  Eliz.  c.  10. ;  for,  by  the  third 
section  of  that  statute^  "  masters  and  fellows  of  colleges, 
deans  and  chapters,  masters  of  hospitals,  parsons,  vicars,  or 
other  persons  having  ecclesiastical  living  or  tithe,  are  re* 
strained  from  making  any  conveyance  of  the  same*  other 
than  by  lease  for  Si  years,  or  three  lives,  from  the  time 
when  such  lease  shall  be  made,  and  reserving  thereupon  the 
accustomed  yearly  rent."  And  it  hqs  been  holden^,  that  a 
decree  in  eouity,  confii*ming  an  agreement  for  the  accept- 
ance of  land,  in  lieu  of  tithe  made  since  the  stat.  13  Eiiz. 
c.  10.  is  not  binding  on  a  succeeding  incumbent,  although 
such  agreement  was  sanctioned  by  the  concurrence  of  ail 
the  parties,  and  although  it  had  been  acquiesced  under  for 
130  years. 

The  best  evidence  of  an  agreement  for  a  real  composition 
is  the  production  of  the  deed  whereby  it  was  created;  where 
the  deed  cannot  be  produced,  some  evidence  must  be  given 
referring  to  the  deed,  or  shewing  that  it  once  existed,  inde- 
pendently of  mere  usage;  for  if  it  were  otherwise  the 
church  would  be  defrauded,  and  every  bad  modus' turned 
into  a  good  composition*. 

5th  Section  of  Stat.  2  ^  3  Ed.  6. — By  the  5th  section  it  is 
enacted,  **  that  if  barren  heath  or  toaste  ground,  (other  than 
such  as  is  discharged  from  the  payment  of  tithes,  by  act  of 
parliament)  which  has  laid  barren  and  paid  no  tithes,  by  rea- 
son of  the  same  barrenness,  be  improved  and  converted  into 
arable  ground  or  meadow,  it  shall,  after  the  end  of  seven 

Sears  next  after  such  improvements,  pay  tithe  of  corn  and 
ay  growing  upon  the  same." 

But*  if  any  such  barren  waste  or  heath  ground,  has  been 
charged  with  the  payment  of  any  tithes,  and  the  same  be 
improved  or  converted  into  arable  ground  or  meadow,  the 
owner  shall,  during  the  seven  years  next  following  after 
the  improvement,  pay  such  kind  of  tithes  as  was  paid  for 
the  same  before  the  improvement. 

Barren  Heath  or  Waste  Ground."] — Barren  ground^  is  un- 

y  i»net  ▼.  Snow,  T.  90  G.  3  Scacc.    z  He&thcote  t.  Mtinvan'ng,    3  Bro. 
S  Gwio.  1 199.  See  alto  Cartwright  ▼.        Ch.  C.  9 17. 


Colton,  £.  T.  19  G.  3.  4  H.  Wood's    a  S.  6. 
D.  88.  Att.  G, 
510.  S.P.  7Br< 
ad.  S.  C.  D.  R 


D.  88.  Att.  G.  ▼.  Cholmley,  Amb.    b  Per  Cariam,  Dfer,  170.  b.  in  marg. 
510.  S.  P.  7  Bro.  p.  C.  34.  Tomlina'ii 


1140  tlT0B& 

deiflood,  kf  tli0O|Mk>ii  aad^jwI^HWfft  erf  «te  t<9mnHM  kw, 
lobe  grouM  whereof  no  profit  wmt^  or  ^#8^  b«it  groiitd 
wbicb  1m0  becD  Mibbed,  a»H  flfterwardir  bears  cm^  cm*  grMs; 
it  not  barren.  By  WMie  gnmnd  n  uacfcrstood  saeb  greaiKf 
as  DO  man  cbaHenget  as  his  ow»,  or  no  maa  can  teH  to  wboinr 
it  certainly  betotigs,  and  wbicb  fiea  anenclosed  and  itnu' 
bounded  with  hedge  and  diieb;  bat  tbegrovrnd  wbicb  i« 
enclosed  and  bedad  and  ditebed  m,  and  tbe  land  known,  is 
not  waste  ground*  By  ktath  ground  is  to  be  understood^ 
ground  wbicb  is  dispersed  and  lies  as  common. 

Tbis  fiftb  clause  was  designed  for  the  advancement  of 
tillage,  and  consequently,  although  the  land  yield  some 
fruit,  yet  if  it  be  barren  tand,  quoaaagricutluram,  it  is  with« 
in  this  statute*.  On  the  other  hand,  if  the  land  be  not  suapte 
naturi  sterilis,  but  is  capable  of  producing  a  crop  of  corn, 
without  extraordinary  expense  in  the  tillage,  it  is  not  pro- 
tected by  the  statute.  Such  lands  only  are  within  this 
clause,  as,  over  and  above  the  necessary  expense  of  enclos- 
ing and  ciearing,  require  also  expense  in  manuring  before 
tiiey  can  be  made  proper  for  sericulture  (11). 

In  a  case  where  it  appeared'  that  tbe  tand  had  been  roaisll 
and  sandy  land,  and  covered  with  salt  water,  tluit  from  time 
immemorial  no  grass  had  been  known  to  g^row  thereon,  and 
no.  profit  bad  been  made  of  it,  until  the  tenant,  at  a  great 
expense,  by  the  erection  of  banks  and  sea-wails,  prevented 
the  sea  from  overflowing  the  land,  and  thereby  was  enabled 
to  convert  it  into  arable  land,  which  produced  com:  it  was 
bolden,  that  this  land  was  not  protected  by  the  statute; 
Coke  C.  J.,  Dodderidge,  and  Haughton  Js.  observing,  thai 
land  was  not  barren  which  could  l^ear  corn  without  cost,  as 
tbis  did,  and  therefore  tithes  ought  to  be  paid  for  it;  and 
that  tbe  circuoMtance  of  the  party  having  been  at  great 
costs  in  raising  a  mound  to  make  this  good  land,  by  the  exs 
elusion  of  the  sea,  would  not  alter  tbe  case  (19). 

c  9  iofl.  6561  d  Witt  ▼.  Budh  aniilM.  lOSi  l  B«fl. 

Repw  364. 8.  C. 


(11)  Barren  ^oood  is  such  groand  as  will  not  bear  com  of  it- 
self, without  very  great  cost  in  the  extraordinary  mauuring  of  it« 
Agreed  per  cur.  3  Bulst.  166. 

(12)  This  case  io  aUuded  to  by  Lord  Hanhricke  C.  iirStocfe* 
well  V.  Terry,  1  Ves.  117>  **  There  is  an  expense  in  gaiaini;  land 
from  the  sea,  ^*et  the  seven  years  are  not  ftltowe«^  though  over&Hm 
time  out  of  mind,'  because  the  benefit  is  lasting ;  hot  tf .  an  nMi* 
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Laod^  tbe  tithe  of  which  was  demanded®,  waa  part  of.  a 
common  adjoiQiDg  to  the  towQ  of  Caermarthen^  beLoiigmg 
to  the  burgesses,  formerly  lying  open,  and  depastured  by . 
cattle  and  geese,  which  in  the  year  1785  was  enclosed  and 
converted  into  tillage.  One  end  of  it  was  wet,  and  there 
was  a  considerable  expense  incurred  in  draining,  as  well  as 
in  enclosing.  In  the  spring  of  1786  it  was  partly  sowed, 
with  oats,  and  without  any  manure  produced  a  valuable 
crop.  It  was  holden  that  this  land  was  not  protected  by  the 
atatute,  not  being  sudpte  nuturd  st€ritiSf  and  consequently 
ahould  pay  tithe  immediately :  Eyre  C.  B.  observing,  that 
enclosure  was  essential,  in  some  situations,  to  the  enjoyment 
in  severalty,  without  being  essential  to  the  fertility.  Drain- 
ing might  be  a  great  improvement,  might  render  land  more 
productive,  which  would  be  of  itself  productive  without 
draining.  It  was  not,  therefore,  because  a  great  expense 
was  incurred  by  enclosing  and  draining  land  without  more, 
that  such  land  should  be  protected  by  the  statute.  If  land 
will  bear  a  crop  of  corn  without  expense  in  tillage,  thi^  cir- 
cumstance is  decisive  that  the  land  is  not  suApte  naturd  ste^^ 
rilis. 

The  land  in  question  was  a  hollow  parcel  of  ground,  sur- 
rounded by  banks^;  the  uneven  or  banky  part  was  of  little 
or  no  value^  and  produced  briars  only,  the  flat  part  was 
hoggy,  wet,  and  deep,  so  that  cattle  could  not  go  upon  it 
without  great  danger  of  being  losti  when  it  was  drained, 
and  ploughed  and  sown,  the  same  could  not  be  harrowed 
by  horses  or  cattle,  but  the  occupier  was  obliged  to  employ 
men  to  harrow ;  the  uneven  or  banky  part  was  not  capable 
of  being  ploughed  without  its  being  first  dug ;  the  crops 
produced  during  the  years  for  which  the  plaintiff  claimed 
tithe  were  so  bad,  and  the  profits  arising  from  the  cultiva- 
tion had  fallen  so  much  short  of  the  money  expended,  that 

t,  JosesT,  LcDmvyi,  H.  31 G.  3.8oacc..  f  Byron  v.  ijunb,  in  Ch.  46w«i.  IA94. 

[Eyre's  MSS].  4  Gwm.  1336. 

■  >  '  '■  ■■■         I    ■        > — —^^ —    i  ..■■,■■ 

I 

tional  expense  is  necessary  to  make  it  produce  the  first  crop,,  seven 
years  shall  be  allowed.*^ 

~  **  Ad  to  the  case  of  land  newly  gained  from  the  sea,  if  tbat'detcr^ 
mination  can  be  supported  at  all,  it  must  be  by  other  reasons  than 
'  tiiose  assit^ned  in  the  book.  Tf  such  land  is  not  protected,  it  must 
be  because  it  is  not  within  the  description  in  the  statute;  because 
it  is  neither  barren,  nor  waste,  nor  heath  ground,  but  from  the  mo- 
*Q»ent  of  its  Existence  as  land,  is  fertile,  enclosed,  and  capable  of 
fiUage,  and  therefore  of  a  description  jvhich  the  statute  cannot 
(attach  upon,*'     Per  Eyre  C*  B.  in  Jones  v.  Le  David,  4  Gwm. 
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it  would  not  be  possible  fbr  Ibe  defendant  16  be  reimbarsed: 
for  the  same  in  twenty  years.  Eyre  B.,  sitting  for  the  cfas»*' 
cellor,  held  that  this  was  protected  by  the  statute.  •« 

In  a  case  where  it  appeared,  that  an  ancient  warren  and^ 
sheep-walk  of  107  acres,  in  which  were  some  furzes,  ,had 
been  ploughed  and  denshired,  and  produced  a  crop  of  the* 
▼alue  of  240/.S;  it  was  holden,  that  the  laud  was  not  sudpte 
natfifd  barren,  but  profitable  land. 

See  the  like  determination  as  to  a  common  field  for  sheep/ 
&c  which  had  been  overrun  with  brushwood,  briars,  and' 
other  weeds^  ' 

So  where  a  wood  had  been  stubbed  and  grubbed  up*,  and 
made  fit  for  the  plough,  and  employed  to  the  [purposes  of 
arable  land,  it  was  holden,  that  it  should  pay  tithe  presently!' 
for  wood  ground  is  terra  fertilis  etfcecunda,  ' 

Of  the  Persons  to  whom  Tithes  are,  due. 

Prima  facie  all  tithes  not  appropriated  belong  to  and.  are 
due  to  the  rector  of  the  churcn  of  that  parish  whereia  they 
arise.  But  the  parson  of  one  parish  may  claim  by  prescrip- 
tion a  portion  (IS)  of  tithes  in  the  parish  of  anothei^. 

Extra-parochial  tithes  belong  to  the  king*,,  who  is  a. 
mixed  person*^  and  capable  of  tithes  at  the  common  law  in 
pernancy". 

Antecedently  to  the  statutes  for  the  dissolution  of  mo- 
nasteries, spiritual  persons  only,  or  a  mixed  person,  had 
capacity  to  take  titnes;  mere  laymen  were  incapable  of 
them^,  except  in  special  cases,  as  in  the  case  of  Pigotv. 
Heron',  Cro.  Eliz.  399.  783.  cited  in  €  Rep.  45.  a.  where 
it  was.adjudged,  that  a  lay  person,  owner  of  a  manor^  migbi 

g  Bonneonf  h  ▼.  Alton,  per  Dolbes  1  99  A«.  pi.  75.  9  Inst.  647.  l  Roll. 

J.  1690.  Bull.  N.  P.  191.  Abr.  657. 

h  Stockwell  t.  Tciry,  1  Vet.  115.  m  10  H.  7.  18.  •. 

i   Res.  H.  9  Jac.C  B.  9  Inst.  6s6.  See  n  9  Rep.  44.  a  Cro.  Elis  519.  per  car. 

alsoBttiib.  159.  Adod.  Freem.  334.  m  Ebuitstcr  v.  Wright,  Sty.  Rep. 

k  14  H.  4.  17.  m.  44  Am.  pi.  96.  i  Rol*        137. 

.  Abr.  657 .  o  Adm.  in  Doe  ▼.  Laudaff,  9  N . &.  $qSr 

p  M.  39  &  40  £Iii.  BR. 


( 1 3)  PoHions  are  the  Ktmains  of  tbone  arbitrary  cMisacratioaf  4|f 
tithes  5vhich  took  place  before  the  settlement  of  the  parochial  rignt 
«pr. tithes.  The  precise  time  at  which  the  parochial  right  mf  tiljby 
wa8  settled  cannot  be  ascertained ;  ncoording  to  Sir  Sifiioa  Dieg(^ 
it  was  settled  br  a  perpetnal  constitution  eaily  in  the  tWrte^tfa 
century.  ^ 
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IMtetibe  that  h«  and  all  those  wbMe  catite  he  bad  in  the 
iMoor  of  Dale,  in  Dale,  from  time  whereof,  &c.  had  paid  to 
the  parson  of  Dale,  for  the  time  being,  a  certain  pension, 
yearly,  for  maintenance  of  divine  service  there,  in  8atisfac< 
lion  of  all  tithes  within  the  same  manor,  and  further  pre- 
scribe in  a  que  estate  in  respect  of  such  pension,  for  all  the 
tithes  within  the  manor. 

Since  the  statutes  for  the  dissolution  of  monasteries^,  the 
tithes  which  were  appropriated  to  the  monasteries  so  dis- 
solved, are  become  lay  fee,  And  laymen  are  capable  of  them 
in  pernancy,  not  qu&  laymen,  but  as  the  derivatives  of  the 
ecclesiastical  persons  to  whom  they  formerly  belonged. 

As  laymen  were  incapable  of  having  any  tithes  until  the 
dissolution* of  the  monasteries,  there  cannot  be  any  ancient 
descent  with  respect  to  tithes. 

A  rectory  in  Kent',  formerly  belonging  to  one  of  the  dis- 
solved monasteries,  having  been  granted  by  Henry  Vlll.  to. 
a  layman,  to  be  holden  in  fee  by  knight's  service  in  capiU;  it 
was  adjudged,  that  although  the  lands  were  descendible  ac- 
cording to  the  custom  of  gavelkind,  yet  the  tithes  must  de- 
scend to  the  eldest  son,  according  to  the  rules  of  descent  at 
tiie  common  law. 

If  the  parson  lets  his  glebe  for  years*,  reserving  a  rent, 
Ibe  lessee  shall  pay  him  tithes* 

A  rector  is  of  common  right  entitled  to  all  kind  of  tithes^ 
die  vicar  can  claim  against  the  rector,  by  endowment  only ; 
or  prescription  and  usage,  as  etidence  of  endowment 

Where  there  is  not  any  written  endowment^  and  the  vicar 
has  been  in  the  perception  of  all  the  small  tithes,  the  court 
vill  presume  hiia  entitled  to  all  small  tithes  of  modern  in- 
troductioiu 

*  By  whom  and  agaifist  whom  an  Action  on  the  Statute  may  be 

brought. 

This  action  may  be  brought  by  the  rector*,  or  by  one  or 
more''  farmers  of  the  rectory. 

If  the  rector  be  entitled  to  two  parts,  and  the  vicar  to  a 
tbird  part  of  the  tithe,  and  the  parson  and  vicar,  by  several 
demise  their  respective  shares  to  a  third  person,  such 


%  Cro.  Bis.  518.  t  Payoe  ▼.  Powlett,  E.  T.  9S  G.  t* 
T  l^d.  LathinrtoD  v.  By.  of  LboMF       Scaoc.  3  Qwni.  1947. 

•nd  otkpn,  9  N.  R.  4^1.  a  Vmy  ▼.  Peckwoll,  Moor,  1^14.  . 

•  OiRM,  39.  X  Keut  ▼.  iPeokovott,  Cro.  A^  7S. 

« 

VOik  II.  L  L 
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letsea  may  nlaititrnft  ni  action  for  ndi  sfttlMg  fbrib  aU  tik6 

tithes'^. 

Tbd  right  to  tithefl  accrtied  iitimediately  on  the  severaoce, 
cohs^queDtly  this  action  must  be  brought  by  the  person  en- 
title to  the  tithes  at  the  time  of  severance. 

Hence,  where  A:  executed  a  lease  of  tithes  to  B.  on  a  day 
ftubseauent  to  their  severance,  but  before  the  tithes  virsere 
iC:arriea  away  by  the  occupiers  of  the  land,  it  was  adjudged 
that  B.  could  not  maintain  an  action  on  this  statute*. 

The  action  can  be  brought  by  the  party  grieved  only ; 
hence  Where  this  action  was  brought  by  the  plaintiff  for 
himself  and  the  (fttee;t,  judgment  was  arrested*. 

A  man,  being  possessed  of  a  lease  of  tithes  in  right  of  his 
wife,  as  executrix  to  her  former  husband^  grants  "  ail  his 
right,  title,  and  interest"  in  the  aforesaid  tithes  to  A.  B.; 
it  vira^  holden  that  the  grant  was  good,  and  that  A.  B* 
misht  maintain  an  action  on  this  statute  for  not  setting  out 
tithes. 

if  executrix  of  lessee  for  years  of  a  rectory  take  busbandt 
the  husband  and  wife  may  join  in  an  action  on  tbk  statute^ 

As  the  action  on  this  statute  is  a  personal  action,  tenants 
in  common  of  tithe  ought  to  join  as  plaintiffs'*;  and  if  they 
do  not  join,  advantage  may  be  taken  of  it  by  plea  in  abete<- 
ment,  but  not  in  arrest  of  judgment^ 

This  action  may  be  maintained  by  executors^  for  it  is 
within  the  equity  of  the  statute  of  the  4th  'Edw.  S.  which 
gives  to  the  executor  an  action  of  trespass  de  bonis  tesia* 
t&ris;  but  will  not  lie  against  executors. 

Generally',  the  person  entitled  to  the  nine  parts  at  the 
time  of  severance,  ought  to  set  forth  the  tithe,  and  if  he 
fails  in  so  doing,  the  owner  of  the  tithe  may  sue  him,  al- 
though his  interest  in  the  land  be  determined  before  the 
tithes  were  carried  away,  provided  he  remain  05^heV  of  thtr 
com. 

If  there  be  two  joint-tenants\  and  one  only  enter  and  ac- 

y  Champeraon  ▼.  Hill,  Yelv.  63.  Cro.  Eliz.  6i9.jadgmeBtftffniiedg*  cr- 
Jte.  as.  ror.  ,  ^ 

s  ^Tbard  ▼.  Tuck,  1  Boi.  Se  Pill.  4S6.  d  Grecnw^od^s  ciS*^,  CMj^.  Jrt. 

a  Johns  ▼.  Carne,  Mom^  911.  Cro.  e  Cole  r.  Banbvry,  iSkkf.  4$.  SieeUi^ 
ElhE.  631.,  S.C.  poflt 

b  Arnold  ▼.  Bidgood,  Cro.  Jac.  318.  f  Mr.  J.  Moreton^s  ca»c,  i  Yentr.^SO. 
teco^rnixed  by  0e  Grey.  C.  J.  in  1  Sidf.  407.  9  Keb.  509.,  S.  C.  1  Siiify 
Thrustout  V.  Co^io,  3  WiU.  278 .  88.  bat  see  1  Vernon,  60. 

Beadkk  kdd  wife  t!  Shermab,  Cro.  %  Kipping  v.  Sirayn,  Cro.  Jac.  304. 

^    «  b  Cole  ▼.  Wilkes,  Hutt.  191. 
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cupy,  this  action  is  maintainable  against  tlie  joiiit-tenant, 
wUo  occupied  alone. 

So  if  there  be  two  tenants  in  common*,  and  one  of  them 
$et8  out  bis  tithe,  and  the  other  carries  it  all  away,  the  ac- 
tion shall  be  brought  against  that  tenant  in  common  alone 
who  carried  the  vvnole  tithe  away. 

If  a  person  buy  corn,  standing,  of  the  proprietor  of  a  red- 
Wry^>  he  must  pay  tithe,  unless  he  fans  special  words  in  the 
contract  to  discharge  him  from  payment  of  tithe;  and  the 
carrying  away  such  corn,  without  setting  out  the  tithe,  will 
render  him  liable  to  an  action  on  this  statute. 


Of  the  Deciaratton, 

It  id  not  necesss^ry  for  the  plaintitF  to  set  forth  his  tit^e 
specially,  because  it  is  but  inducement  to  the  action  ;  it  is 
sufficient  torhini  to  allege  generally,  that  he  is  rcclor,  pro- 
prietor, or  farmer,  without  shewing  by  what  title';  for  this 
16  a  percional  action^  grounded  uierely  upon  a  contempt 
against  the  statute,  in  not  setting  forth  the  tithes,  and  not 
for  the  recovery  of  the  tithes,  although  the  title  to  the  tithes 
may  come  in  question. 

In  an  action  by  two  farmers  upon  this  statute,  who  claim- 
ed under  a  lease  from  a  patentee  for  life  of  the  king,  an  ex- 
ception was  taken,  because  they  did  not  shew  the  patent*, 
but  the  objection  was  overruled  ;  1st,  because  the  letters  pa- 
tent did  not  belong  to  the  plaintiffs;  2diy,  because  the 
plaintiffs  did  not  demand  the  tithes  themselves,  but  damages 
for  a  tort;  and  the  title  shewn  in  the  declaration  is  only 
conveyance  to  the  action. 

Plaintiff  declared*,  that  he  wq^  rector  of  A.,  ai)d  enti- 
tled to  the  tithes  of  certain  lands,  in  the  parish  of  A.,  and 
Ibe  tithes  of  certain  lands  in  the  parish  of  B.,  without  shew- 
ing how  he  became  entitled  to  the  tithes  of  lands  out  of  his 
parish;  after  verdict,  this  was  hblden  sufficient. 

So  where  plaintiff  declared",  that  he  was  rector  of  D.  and 
S.,  and  that  defendant,  being  occupier  of  Jands  in  D.  and  S., 
carried  off  the  corn  untithed,  without  shewing  which  part 
of  th«  lands  lay  in  D*  and  wbiph  in  S.     After  venlict  for 

i   Gerard's  case^  cited  and  said  to  have        Jac.  362.  CUainp^rnon  r.  Hili,  Velr. 

been  adjudged,  Hutt.  129.  03.  S.  P. 

k  Moyle  V.  Ewer,  Cro.  Jac.  3ftK  m  Ba^%9nii  Kentv.Penkeron,  Excb. 

1    Babingtonr.  Matthews,  60 Ist.  9^.         Chr.  Cro.  Jac.  70. 

1  Bi'Ownl'.  86,7.  Movie ▼.  Ewer,  Cik>.    n  PhiUips  v.  Kettle  Hard,  if  t. 

o  Fellowt  Y.  KJBStton,  9  Lev.  i. 

^  Jul     Tj    1^ 
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pUintiffy  on  motioD  in  arrest  of  judgment,  tbe  declaration 
wpi  liplden  sufficient,  for  this  action  is  in  the  nature  of  a 
trespass  founded  in  a  tort. 

So  if  the  plaintiff  declare',  that  he  was  seisecl  in  fee  T>f  a 
portion  of  tithes  of  com  growing  upon  such  a  grange,  this 
will  be  sufficient. 

Neither  is  it  necessary  to  specify  the  kinds  of  graiu**,  or 
by  whom  sown,  or  the  number  of  loads  of  corn'  or  bay 
carried  away. 

It  is  sufficient  for  the  plaintiff  to  state  in  his  declaratiod 
the  single  value  of  the  tithesf,  without  adding  the  treble  « 
Talue;  and  where  the  treble  value  is  set  forth,  a  mistake  in 
computing  it  will  not  vitiate. 

Where  the  severance  was  alleged  to  have  been  before  the 
sowing*,  and  exception  taken  on  this  ground,  after  verdict 
It  was  disallowed,  because  the  allegation  of  the  sowing  was 
superfluous,  and  so  aided  by  verdict. 

Regularly,  the  declaration,  pursuing  the  words  of  the 
statute,  ought  to  allege,  that  the  defendant  is  subditus  domini 
regis :  but  to  allege  defendant  to  be  occupator  terrce^  has 
been  holden  to  be  equivalent,  for  that  implies  that  he  is  sui' 
ditus\ 

It  is  not  necessary  for  the  plaintiff  to  set  forth  the  title 
of  the  defendant' ;  alleging  generally,  that  he  was  occupier, 
without  shewing  how  or  what  interest.he  had,  will  be  suffi* 
cient 

Pleadings. 

Nil  debet  is  the  general  issue  usually  pleaded  to  thisa^- 
tion^,  but  it  has  been  holden,  that  noi  guilty'  is  also  a  good 
plea. 

A  discharge  by  a  real  composition  must  be  pltsaded  spe- 
cially*. 

Plea  that  th^  plaintiff  sowed  the  corn,  and  sold  it  to  the 
defendant,  is  not  a  good  plea,  because  such  sale  will  not  ex- 
cuse the  payment  of  tithes^ 

p  Sanders  ▼.  Sandfbrd,  Cro.  Jac.  '4S7.  j  Bawtrey  ▼.  Ittod,  Rab.  SIS. 

^  BedcU  audi  WiftT.  SheraiMi,  a  iRSt.  s  John  v.  Carne,  Cro.  £liz.  691.  2 
650.  13  Rep.  47.  S  C.  Inst.  651.  S.  P.  Wortley  v.  Hrrplnf- 

r   1  Browni.  71.  Kam,  Cro.  Elic.  ^66.  Cbatfipertidtt  r. 

s   Coke  ▼  Smitli,  H.  7  Car.  i.  B.  R.  Hill,  Moor,  914. 

t   FHIefl  r.  Hmwortb,  Deggey  393.  a  j  Ler.  1S9. 

'  ath-cd.'  b  MoyleT.  Ever,   2  Bulst,  133    Cro. 
«  Phillips  v.Ketttkvaar^r.  173-  Jac.  361.  S.  C  .  '  ;] 

X  March,  si.  pi.  49.  1  •        •    / 


. 
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ft 

Tbeatatuteof  limitsttions  (21  Jac.  I.e.  16.)  caianot  be  plead- 
ed to  this  action*,  for  that  statute,  s.  3.,  is  conFihed  to  actions^ 
of  debt  grounded  upon  a  lending  or  contract,  mthout  spe» 
cialty,  and  to  debt  for  arrears  of  rent. 


Evidence. 

,  homg  possession,  acquiesced  in  by  the  defendant',  ispri^ 
m&  facie  evidence  of  the  rector*s  title  against  defendant,  and 
supersedes  the  necessity  of  proving  institution,  induction, 
or  reading  thirty-nine  articles  (14). 

The  plaintiff  declared  as  farmer  of  the  rectory  of  Friston^ 
in  Sussex®,  and  proved  himself  lessee  of  J.  S.,  who  was 
lessee  to  the  dean  and  chapter  of  Chichester,  to  whom  the 
rectory  belonged,  and  produced  the  lease  from  J.  S.,  but  did 
Dot  produce  the  lease  from  the  dean  and  chapter  to  J.  S/; 
however,  upon  proving  that  he  received  tithe  of  others,  89 
farmer,  it  was  ,holden  sufficient  ** 

So  where  the  plaintiff^,  being  farmer  under  the  dean  and 
chapter  of  Canterbury,  proved  that  he  had  received  tithes 
for  some  years  as  such,  it  was  holden  sufficient,  without 
producing  any  lease. 

The  plaintiff  declared  on  a  lease  made  to  him  for  six 


> 


.€•  Talory  ▼.  Jackson,  Cr^.  Car.  5 13.  re-        14S3.  and  Harris  ▼.  Adge,  Scacc.  T. 

cognised  in  Cochran  v.Welby,  l  Mod.        9  W.  3 .  3  Gwm.  560. 

946.  e  Selwin  ▼.  Baldy,  Bull.  N.  P.  188. 

d  Ciayt.  48.  pi.  83.  See  also  Chapman        per  Pemberton,   C.  J.  Sussex  Ass. 

V.  Beard,  T.  S7Q.  3.  Scacc.  4  Gwm.        l6ss. 

f  Hartridge  ▼.  Gibbs,  Bull.  N.P.  188. 


(14)  **  In  penal  actions  on  stat.  2  &  3  Ed.  6,  it  has  always  been 
iioldeD  sufficient  proof  against  the  defendant,  that  the  party  saiog 
in  in  the  act  of  receiving  the  tithes  from  defendant.**  Per  Ldl 
Kenvon  C.  J.  in  Radford  q.  t.  v.  Mcintosh,  3  T.  R.  632.  where  it 
wa8  holden,  that  in  an  action  for  penalties  on  the  statute,  laying  a  tax 
on  post  horses,  brooght  by  the  farmer  of  the  tax/  it  is  not  necessary 
for  the  plaintiff  to  give  m  evidence  his  appointment  by  the  lords 
commissioners  of  the  treasury,  or  the  commissioners  of  the  stamp 
duties  iuthbritzed  by  them.  Proof  that  the  defendant  has  ac- 
counted with  bim,  as  farmer,  for  the  duties,  is  sufficient.  A  lay  i«i<- 
propriator  is  entitled  to  ail  the  favourable  presumptions  to  wkich  a 
rector  is  entitled,  both  witb  respect  tp  time  and  exemptions,  and, 
consequently,  if  be  prove  himself  impropriatort  it  will  be  suflScient, 
.without  proving  the  receipt  of  tithes  within  time  of  memory* 
Whieldon  v.  Hanrey,  GU  9  G.  2.  Scacc.  3  Gwm.  951.  " 
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yej^rs  by  the  'parson^,  if  tlie  parson  stioiitd  86  long  live  and 
continue  parson  there.  The  jury  found  the  lease  for  six  yeaw, 
if  the  parson  should  so  long  live,  but  the  words  "  if  he  con- 
tinued parson"  were  not  in  the  lease.  The  variance  wa» 
hokien  to  be  ioimaterial,  1st,  for  the  addLtional  words  in 
the  declaration,  **  if  he  should  so  long  continue  parson,*'  are 
only  what  the  law  implies ;  9dly,  because  the  lease  is  not 
the  ground  of  the  action,  nor  is  the  declaration  founded 
^upon  the  lease,  but  upon  the  carrying  away  the  tilhes. 

The  declaration  stated^,  that  •*  the  tithes  oftur/tips  were 
yielded  and  paid ^  and  were  of  right  due  and  payable  ufithit^ 
forty  years  next  before  the  making  the  staU  Edw.  0."  The  se- 
cond count  contained  a  simitar  averment,  as  to  the  tithes  of 
potatoes.  After  verdict  for  the  plaintift',  it  was  moved  to  set 

'  it  aside,  on  the  ground  that  the  averments  were  not,  and 
oould  not,  be  proved,  inasmuch  as  turnips  and  potatoes  were 
not  cultivated  before  the  statute  of  Edw.  6.    But  the  court 

.  said,  that  the  true  construction  of  the  stat  Edw.  6.  was, 
that  if  the  lands  charged  were  subject  to  the  payment  of 
tithe  within  the  period  mentioned  in  the  statute,  that  was 
suHicient  to  prove  the  allegation  in  declarations  of  this  kind, 
and  to  support  the  plaintiff's  action ;  that  if  it  were  clear 
that  nothing  but  wheat  had  ever  been  sown  upon  this  land, 
still  that  would  not  preclude  the  tithe  of  other  titbable  pro- 
duce from  being  taken,  and  that  as  no  evidence  had  been 
offered  at  the  trial  to  prove  that  turnips  and  potatoes  were 
not  cultivated  previously  to  the  stat.  Edw.  6.  they  could 
make  no  such  presumption  against  the  justice  of  the  case, 
even  though  such  a  fact  might  be  asserted  by  persons  who 
had  written  upon  the  subject.  They  added,  that  whatever 
might  be  the  case  with  respect  to  potatoes,  their  own  in- 
formation led  them  to  believe  that  turnips  were  in  cultiva- 
tion, in  this  country,  before  the  stat.  of  Edw.  6. 

The  defendarrt,  upon  the  general  issue,  may  prove*,  that 
h^  duly  set  forth  his  tithes,  but  if  he  afterwards  carried 
them  away,  such  defence  will  not  avail  him;  so  if  be  sell 
his  com  privately  to  another,  and  after  selling  it  in  that 
manner,  cuts  an3  carries  it  away,  the  action  lies  against  the 
first  owner;  the  same  law  is*,  where  the  owner  of  the  land 
privately  sells  his  com  to  another,  who  privately  cuts  and 
carries  it  away. 

Defendant,  under  the  general  issue  of  tiil  debet*,  may^gtve 

jf" Wheeler  V.  ffeydou,  Cpo.  Jac,  328.      k  2  Inst.  649. 

h  Hallcr^ dl  V.  TrappeF,  East.  T.  I806. '  1   Chanry  T.GNirteiril,  Don^  Lent  Afli. 
9  Bos.  &  Pul.  N.  A.  I7».  l<S99.oomm  WtrdC.  b.  sChrsuSSJ. 

i   I  Brownl.  34. 
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in  wideace  a  fidodus,  or  cuatppiary  ffiiym^t,  ^  pkBXjeiby 
defeat  tbe  plaintiff's  action. 

The  rankneBs  of  a  modus  is  a  question  of  faot,  ^nd  not 
of  law,  and  oan  be  determined  by  a  jury  xmly^. 

If  two  farmers  of  tithe  sue,  and  the  defendant  pleads  nil 
debet,  and  upon  trial  proves  an  agreement  with  one  of  them 
x>nly,  this  shall  bind  his  companion*. 


Verdict, 

If  tbe  verdict  be  given  for  the  plaintiff'^,  it  is  incumbeot 
on  the  jury  to  find  how  much  of  the  debt  demanded  by  tbe 
declaration  is  due  to  the  plaintiff,  whic|;i  is  to  be  done  by 
trebling  the  value  of  the  tithe  subtracted* 

The  plaintiff  shall  recover  according  to  the  verdict'; 
hence,  where,  in  the  statement  of  the  .treble  value  of  the 
tithe,  there  was  error  in  the  calculation,  and  the  plaintiff  de- 
Ananded  lesa  than  he  waa  entitled  .to ;  on  motion  '\n  arrest 
of  judgment  after  verdict,  an  exception  was  tak^>  on  tbe 
ground  that  the  plaintiff,  having  demanded  less  than  was 
due,  ought  to  have  acknowledged  satisfaction  for  the  resi« 
due ;  but  the  court  overruled  the  objection,  observing  that 
the  demand  in  this  case  was  not  for  any  sum  certain,  as  in 
an  action  grounded  on  a  specialty,  but  only  for  so  much  as 
should  be  given  by  the  jury,  th€  plaintiff  being  entitled  (to 
recover,  not  according  to  his  dematid,  but  according  to  the 
rerdict. 

It  was  found  .by  a  special  verdict**,  that  the  abbot  of  A. 
was  seised  in  fee  of  certain  land,  and  that  iie  and  his  prede- 
cessors held  tbe  land  discharged  of  tithe,  and  that  he  had 
granted  the  land  to  All  Souls  College ;  it  w;as  holden,  that 
the  prescription  was  personal  to  the  abbot,  and  did  not  run 
with  tbe  land,  and  that  it  could  not  be  intended  to  be  a  dis- 
charge by  a  real  composition,  it  not  being  so  pleaded,  ner 
found  by  the  jury  to  begp. 

In  an  action  on  this  statute  against  several  defendants, 

upon  nil  debent  pleaded,  the  jury  found  for  the  plaintiff' 

.against  one  defendant  only,  and  as  to  tbe  others  nil  debent; 

m  Bedford  ▼.  Samben,  M.  l6  G.  ^.    fi  FeaOKrt^n  r.SM|iNi»Cvo««l^t49S. 

¥Mhf^H*tt9ii0*{i,^fi9»C,  aGw^i.     q  Bolls  y.  AlVioson,  l  Lev.  185. 

1193.  r  Bastard  V.  Hancock,  Cart1i.s6l.  ra- 
il Moor,  915.  cognised  in  Hwrdynaa  v.  Wbitekir» 
^  De^ge,  eth«!a,«04.  B.  R.  M.  89  G.  a.  «iieA  iu  a  njilbe.  |o 


ij^dofiiaoiioaSo  jariat  of  ftedgment,  beeirufn  it  if  M'i<li«ct}oii 
ftlid^  funded  en  a  contract  which  is  entire,  tbecMft 
held,  that  the  action  was  founded  on  atort,  and  not  on  a 
cAQtmct ;  nof  guilty  would  have  been  a  good  plea»  and  there- 
Jore  a  verdict  ipay  be  given  agaiiiBt  q\n  of  the  defendaota^ 
j[ad  tor  the  otbera,  as  in  actions  upon  torta. 

.  ^An  aotion  on  this  statute,  beitig  brought  bv  the  party 
grieved  lor  the  perpose  of  trying  a  right,  and  being  morg 
betieficial  to  the  defendant,  than  te  be  carried  into^he  sm 
ritual  court,  is  not  considered  as  a  penal  aption  broMgfat  by 
ft.  common  informer.     Consequently,  a  new  trial  will  b§ 

f;ranted,  where  it  is  clear  that  the  verdict  ha&been  given  fb| 
be  defendant  against  the  weight  .of  evidence' ;  altbougbi 
in  penal  actions,  the  courts  will  not  permit  a  verdict  to  be 
disturbed  on  this  ground^ 

•  i   '  Costs. 

As  to  the  costs,  see  the  remarks  on  the  second  siectioa, 
ante,  p.  1134.  and  post,  under  tit  Judgment. 

Judgment. 

This  being  an  action  for  the  recovery  of  the  treble  value 
of  the  tithes,  in  a  case  where  the  single  value  was  not  reco- 
verable at  common  law,  did  not  fall  within  the  stat  of  Glou- 
cester (15);  the  plaintiff,  therefore,  was  not  entitled  to  re- 
cover costs  utider  that  statute,  consequently  the  judgment 
formerly  was  only  for  the  debt*  found  by  the  jury ;  and  if 
the  jury  upon  the  trial  had  given  costs  and  damages,  it  was 
Incumbent  on  the  plaintiff  to  enter  a  remittitur,  and  take 
judgment  for  the  aebt  only' ;  but  an  alteration  has  been 
made  in  this  respect  by  stat.  8  &  9  W.  3.  c.  II,  which  see 
ante,  p.  1134. 

•  Holloway  ▼.  Hewett,  Trin.  13  G.  3. 19  n  Co.  Ent.  i69.  a,  tA.  ed. 

M:^8.  St  ijt.  Hill,  p.  339*  X  See  Dttgf^  r.  PeDkevon,  Or».  Jte.  7a 
%  ^^ook  q.  t.  V.  Middle  ton,   10  East,        where  tbb  mode  wu  adopted. 

968. 


(15)  *'  Where  a  statute  gives  damages  by  creation*  there  the 
pUintiff  shall  recover  no  costs ;  the  reason  is,  because  damages 
being  g^ven  out  of  course,  and  where  the  common  law  does  not 
give  tfaeni,  and  the  statute  being  therefore  introductive  of  mew 
law,  the  plaiotifF  shall  recover  what  the  statute  appoints  him  to  r^ 
eover»  and  no  more/*    Arg.  Hardr.  158. 
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\m  for  ibe  plahitiff  hv'ml^eiti  mm  mm  Am 
fermatMSt  or  upon  demurrer^,  the  judgment  may  be  entered 
for  the  whole  debt  demanded  by  the' declaration, 

■  ^ 

80  if  the  issue  be  on  a  colUteral  matter*,  as  on  the  cus-^ 
torn  of  tithing  or  discharge  by  statute*,  which  id  found 
against  the  defendant,  and  the  defendant  hath  not  taken  the 
valn^  by  protentation,  he  shall  pay  the  vafue  expressed  by 
the  plaintiff  in  his  declaration;  for  by  the  Collateral  matter 
pleadal  in  bar,  the  declaration  is  confessed  in  the  whole. 

If  the  action  be  brought  against  two  or  more  defendants^ 
snd  a  veniict  is  given  against  one  or  two  only  of  the  defend- 
tats,  plaintiff  is  entitleil  to  judgment  against  those,  although 
there  be  a  verdict  for  the  other  defendants. 

It  is  expressly  provided,  that  the  statute  of  jeofails^'  16 
and  17  Car.  2.  c.  8.»  shall  extend  to  this  action. 

r  Degge,  404.  b  Stylet,  S17,  siS.  9—  ako  snte^  «b. 

s  Cocterdam't  case,  cited  in  YelT.  197.        der  Verdict, 
m  Bowles  r.  Broedheftd,  Alejruy  SS. 
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TRESPASS. 

« 

I.  in  wkmt  Ca&e$  an  Adim  rf  Dre$pttt9  may  be 
maintained, 
II.  fVhere  Tretpan  eannoi  b£  maintaimHL 
UL  Of  the  Beolaration. 
1V»   Of  the  Pleadings: 

1.  Of  the  GenertU  issue,  and  what  may  ie  jpivM  m 

Evidence  under  it. 
9.  Accord  and  Satisfaction. 

3.  The  Common  Bar,  or  Liberum  Tenementum. 

4.  EstoppeL 

5.  Licence. 

6.  Process, 

7.  Right  of  Way. 

8.  Tender  of  Amends. 

V.     Costs. 


I.  In  what  Cases  an  Action  of  Trespass  may  be  main- 

iained. 

The  land  of  every  owner  or  occupier  is  enclosed  and  ^et 
apart  from  that  of  his  neighbour,  either  by  a  visible  and 
tangible  fence,  as  one  field  is  separated  from  another  by  a 
hedge»  wall,  &c.  or  by  an  ideal  invisible  boundary,  existing 
only  in  the  contemplation  of  law,  as  when  the  land  of  one 
man  adjoins  to  that  of  another  in  the  same  open  or  common 
field.  Hence  every  unwarrantable  entry  upon  the  land  of 
another  is  termed  a  trespass  by  breaking  his  close.  ] 

The  form  of  action  which  the  law  has  prescribed  for  this 
injury  is  an  action  of  trespass  vi  et  armis  quare  clausumfre^ 
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fft,  in  x^xdk  l5w  plaintiff  may  recover  n  covipenMMon  in 
damages  for  the  injury  sustained. 

Although  the  words  of  the  writ  are  quai^  clausum  fregit, 
yet  it  has  been  adjudged,  in  many  instances  where  the 
plaintiff  had  not  an  interest  hi  the  soil,  but  on  interest  in 
the  profits  only,  that  trespass  may  be  maratained,  and  this 
form  pursued.  Hence  it  was  holden*,  that  the  grantee  or 
patentee  of  the  king  de  herbagio  forestae,  might  maintain 
trespass  against  any  person  vyho  consumed  or  destroyed  the 
^ass,  and  that  the  writ  should  be  quare  clatmum  fregrt  So 
tirhere  plaintiff  is  entitled  to  the  vesture  of  land*,  that  iSL 
corn,  grass,  underwood*,  and  the  like.  So  where  plaiRtiff 
liad  an  exclusive  (1)  right  of  cutting  turves  in  a  moss, 
though  the  manor  in  which  the  moss  was  situate  belonged 
to  another*. 

So  if  it  is  agreed  between  J.S.*  and  the  owner  of  the  soi^ 
that  J.  S.  shall  plough  and  sow  the  ground,  and  that  in  con- 
sideration thereof,  J.  S.  shall  give  the  owner  of  the  soil  half 
the  crop,  J.  S.  may  maintain  trespass  for  treading  down  the 
corn  (S).  So  if  a  meadow  be  divided  aimually  among  cer- 
tain persons  by  lot,  then  after  the  several  portion  of  eadh 
persou  is  allotted,  each  rs  capable  of  mnintaining  an  action 
of  trespass  quare  clausum  /regit,  for  each  has  an  exclusive 
hiterest  for  the  time^ 

^here  trees  are  excepted  in  a  lease,  the  land  on  which 

«  Dyer,  965.  b.  pi.  4Q.  c  Weleh  ▼.Han,  per  Powell  J.  at  Wells, 
b  1  IiiHt.  4.  b.  1700.  Salk.  MSS.  Bull.  N.  P.  85. 

c  Moor,  355.  pi.  483.  'f  See  Cra.fiKs.  <4ai. 
d  WilMDr.Miidctetb,  IB  Bvrr.  if 84. 


(1)  '*  To  maintain  trespass,  it  is  esseotiel  that  the  plaintiff 
-should  have  exclusive  poasession  at  the  time  of  the  injury  commit- 
ted. Hence  tr4$/HUS  will  not  lie  for  enteriag  into  a  pev  or  seat  ia 
•a  church,  because  the  plaintiff  has  not  the  exclasive  possession, 
the  possession  of  the  chnrch  being  in  the  parson."  Per  Bailer  J. 
1  T.  R.  430.  The  proper  form  of  action  for  this  injory  is  an  ao» 
tion  of  trespass  on  the  case;  to  support  which,  the  plaintiff  must 
prove  a  ri<^ht,  either  by  a  faculty  or^by  prescription,  which  sup- 
poses a  faculty  having  been  formerly  granted. 

(3)  lu  snch  case  the  owner  is  not  jointly  concerned  in  the  grow- 
ing corn,  but  is  to  have  half  after  it  is  reaped,  by  way  of  rent« 
which  may  be  of  other  thin<^s  than  money :  although,  in  1  Inst* 
142,  it  is  said,  it  cannot  be  of  the  profits  themselves ;  but  that,  ay 
it  seems,  must  be  understood  of  the  natural  profits,    BulU  N.  P. 
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they  grow  10  neceMarily  excepted  also;  comeqtftndy  if  the 
tenftnt  cot  down  the  trees^  the  landlord  may  maintain  tre»> 
pass  for  breaking  his  close  and  cutting  down  tl;ie  trees/'. 

Where  two  adjacent  Gelds  are  separated  by  a  hedge  and 
ditcb^  the  hedge  prima /ac2>  belongs  to  the  owner  of  the 
field,  in  which  the  ditch  is  not.  If  there  are  two  ditches, 
one  on  each  side  of  the  hedge,  then  the  ownership  of  the 
hedge  must  be  ascertained  by  proying  acts  of  ownenhip^. 
The  rule  about  ditching  is  this* :  a  person,  making  a  difccb; 
cannot  cut  into  his  neighbour's  soil,  but  usually  he  c«ts  it 
to  the  very  extremity  of  his  own  land:  he  is  of  coune 
bound  to  throw  the  soil  which  he  digs  out,  upon  his  own 
land,  and  often,  if  be  likes  it,  he  plants  a  hedge  on  the  top 
of  it ;  therefore  if  he  afterwards  cuts  beyond  the  edge  at 
the  ditch,  which  is  the  extremity  of  bis  land,  he  cuts  into 
his  neighbour's  land,  and  is  a  trespasser:  no  rule  about 
four  feet  and  eight  feet  has  any  thing  to  do  with  it  (3).  He 
may  cut  the  ditch  as  much  wider  as  be  will,  if  he  enlarges 
it  into  his  own  land. 

The  plaintiff,  on  the  6th  of  June,  1804S  agreed  with  the 
defendant  for  the  purchase  of  a  standing  crop  of  mowing 
grass,  then  growing  in  a  close  of  defendant's.  The  grass 
was  to  be  mowed,  and  made  into  hay,  by  the  plaintiff;  but 
the  time  at  which  the  mowing  was  to  biegin  was  not  fixed. 
Possession  of  the  close  was  retained  by  the  defendant  Be- 
fore the  plaintiff  had  done  any  act  towards  carrying  the 
agreement  into  effect,  the  defendant  refused  to  complele 
the  agreement,  and  sold  the  grass  to  another  person,  whom 
he  directed  to  cut  and  carry  away  the  same.  Trespass  guare 
clausum  /regit  was  brought,  stating  in  the  declaration  that 
the  close  was  in  the  possession  of  the  plaintiff.  Lord  £1- 
lenborough  C.  J.  said,  that  as  the  plaintiff  appeared  to  ha^ 
been  entitled  (if  entitled  at  all  under  the  a^een^ent  stated) 
to  the  exclusive  enjoyment  of  the  erop  growing  on  the  laa^, 
dunog  tbe  proper  period  of  its  full  gvowtb,  ami  untii.it 
was  cut  and  carried  away,  he  might,  in  respect  of  su^h  cqc- 

'('  Rolls  r.  Rock,  Somerset  Summ.  Asa.  i  Per  Lawrence  J .  itf  YbWtes  v.  IliUer, 

'    9  Geo.  8.  per  Vnbfm  J.  MSS.  s  Taunt,  js/i^: ...          .  ^r  .:  .>  to 

hiyr  JSIftvleiF  h  in  Guy  t.  W^t,  So-  kCpposb|r  y.  ^^4s«orfb,^^  %»^fq^ 
mertet  Sumin.  Ass.  1908. 

(3)  Tt  had  been  contended,  that  thi;  party  tp,ai^ofn jyS^jl)^|^^ 
and  ditch  belonged)  was  entitled  at  common  law  to  have  41  juatb 
cPf'^igi^t  fi^el;^  .as  /dbQ  rj^asopabl^  widjtb  for  the  ^^  of,l^<^{^  and 
the  area  of  his  ditc^ijlogetiitr.     _.       ....     ^c  I    .^t>tw;  .  i 
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olastTe  rigkt»  maintain  tiespaas  against  any  person  doiog  tb^ 
acts  complained  of»  according  to  tb^  authority  of  1  Inst.  4.  h. 
Fitz.  Abr.Tfes.  149m  aod  Bro,  Abr.  Tres.  373.,  and  Wilsoif 
T.  Mackreth,  3  Burr.  1896.  But  the  court  were  of  opinion, 
that,  as  the  agreement  was  by  parol,  it  was  competently  di^ 
charged  by  parol  while  it  remained  executory,  and  that  on 
tbi3  ground  the  plaintiff"  was  not  entitled  to  recover. 

The  action  of  trespass'  quare  clausum  /regit  is  a  local  ac^ 
tioQ.  Hence,  where  trespass  was  brought  for  entering  the 
plaintiff's  house  in  Canada,  it  was  holden  that  the  actio^n 
eould  not  be  maintained  ;  Buller  J.  observing,  "  it  is  now 
too  late  for  us  to  inquire  whether  it  were  wise  or  politic  t4 
•make  a  distinction  between  transitory  and  local  actions;  it 
is  sufficient  for  the  courts,  that  the  law  has  settled  the  disr 
4inctioD«  and  that  an  action  quare  clausum  f regit  is  local 
We  may  try  actions  here,  which  are  in  their  nature  transir 
tory,  though  arising  out  of  a  transaction  abroad,  but  not 
finch  as  are  in  their  nature  local." 

The  action  of  trespass  vi  et  armis  is  termed  a  possessory 
action,  to  distinguish  it  from  those  actions  in  which  the 
.plaintiff  must  shew  a  title.  Being  fopnded  on  an  injury  lo 
the  possession,  it  is  essential  that  the  plaintiff  should  bei|i 
the  possession  of  the  close  at  the  time  when  the  injury  is 
committed ;  but  as  against  a  stranger  or  wrong  doer,  it  m 
immaterial  whether  such  possession  be  founded  on  a  gooj^ 
title  or  nof*.  Even  a  tortious  possession  will  support  tre4* 
pass  against  a  wrong  doer. 

The  plaintiff  declared  in  trespass  upon  his  possession*; 
defendant  made  title,  and  gave  colour  to  the  plaintiilf; 
plaintiff  replied  de  injutiA  sua  propria^  and  traversed  the  ti- 
tle set  out  by  the  defendant;  and  upon  demurrer,  on  the  au- 
thority of  Goslin  V.  Williams,  P.  5  Geo.  1.,  the  court  helil 
this  a  good  replication;  for  it  lays  the  defendant's  title  odt 
of  the  case,  and  then  it  stands  upon  the  plaintiff's  possessioh, 
which  is  enough  against  a  wrong  doer ,  and  the  plaintiff  nis^ 
tiot  reply  a  title. 

In  like  (nanner  it  was  holden*,  that  plaintjff,  in  pos^essi^p 
of  glebe  land  under  a  lease,  void  by  atat<  13  Eliz.  c.  20..  by 
reasbttef  the  rector's  non«residence,  might  maintain  tre&« 
pass  against  a  wrong  doer  (4). 

«*'l  Douffon?.  Mattliews  and  anotber,  *n  Ctoyv;  Holl,  Sir:  laaym  fSMMt^Jtii'tk, 
4  T.  R;  503.  0  Qraliam  t.  Peat,  ]  Ea8t,^4;i. 

"y  S^Di^t  V.  6Kver,  Crb.  Jab.  1S3. 

P  M  i'f  -*f    V       ■  f  1     !     -1.  -      ■..:■■• -  ■  -      .         ■ .  _        -  ■  ■      ■...-■  -t    .. 


-»»«^  ■  m-j 


'Kt6  (i)^Bat'ib  8d(ih  ca*e,  a  r^Uft  ihay  re<«6v^r  fa  fjedmfcn^ agbO^st 
bi«  l«Mee.    Frogmorton v.  Scott,  ^'EtAU'ii&tr  ■*  ^  «  k-  b-t;*.  j^nt 


By  tb«  CQWPiioo  lav,  be  that  agrees,  la  a  ire^a«s  allti;  iC 
u  done,  i»  oo  Ueapiaser^  unle&&  tbe  tr^spasa  ia  dona  to  hia 
use  or  for  bis  benefit,  and  tben  bU  agfeenient  subaeqvoafe 
amouotB  to  a  command ;  for  in  tb»»  cas^^  ^mfik  rnkM^ti^ 

Although  every  person  has  of  conoroon  right  a  lib^ty  of 
coming  into  a  public  cnarket  for  the  purpose  o^'  bajFing  ainf 
aellingv,  yet  he  has  not  of  common  right  a  liberty  of  pUici^ 
a  atall  there,  but  he  must  acquire  such  liberty  by  a  compen- 
sation, which  is  called  stallage.  Hence  trespass  may  be 
maintained  by  the  owner  of  the  soil  against  a  person  wb^ 
volawfully  places  a  stall  in  the  market* 

The  authority  of  the  preceding  case  was  recognised  in  the 
Mayor,  &c.  of  Norwich  v.  Swann,  9  Bl.  R.  111?,  where  it 
was  hoiden,  that  trespass  would  lie  for  setting  tables  in  a 
market  place  for  the  sale  of  goods  without  leave  of  the 
owner  oi  the  soil. 

The  lord  or  owner  of  the  soil  may  maintain  trespass 
against  a  commoner^,  who  is  guilty  of  an  entry  on  the  com- 
mon, for  the  purpose  of  chasing  the  conies  there ;  for  the 
commoner  can  justify  an  entry  merely  for  the  purpose  of 
wing  his  common* 

Tenants  in  common  ought  to  join  in  trespass  quareclausum 
fregit^  for  if  one  tenant  in  common  bring  trespass  qu.ct.fr, 
without  his  companion,  it  may  be  pleaded  in  abatement'. 

In  trespass  vi  et  armis  for  taking  and  carrying  away  goods, 
it  is  not  essentially  necessary  that  the  plaintiti*  should,  at 
the  time  when  the  act  was  done  which  constitutes  the  tres- 
pass, have  the  actual  possession  of  the  thing  which  is  the 
subject  matter  of  the  trespass;  it  is  sufficient,  if  he  has  a 
constructive  possession  in  respect  of  the  right  being  actually 
vested  in  him.  Hence*,  if^a  lord  be  entitled  to  a  waif  and 
estray  within  his  manor,  he  may  before  seizure  maintain 
trespass  against  a  stranger  who  shall  take  away  the  waif  or 
estray  ;  for  the  right  is  in  the  lord,  and  a  constructive 
possession,  in  respect  of  the  thing  being  within  tiie  manor 
of  which  he  is  lord.  So  an  executoi''  has  the  right  imme- 
diately on  the  death  of  the  testator,  and  this  right  draws 
after  it  a  constructive  possession  from  the  time  of  the  death 
of  the  testator. 

If  a  man  gives  me  his  goods^  which  are  at  York,  and 

p  Mayor,    &c.    of   Northampton    v.  a  F.N.  B  91.  b. 

Ward,  2  Str.  1239.  1  Wils.  107.  t  Fiaher  v.  Yonogf,  9  3ulstr.  86$.' 

^  Hadestlen  v.  GryvseN,  Cro.  Jiic.  195.  "  11  Bro.  AW.  Trcapaia,  p).  303, 
r  ComyDi'  Dig.  Abatemeat  (£.  io.) 


* 

before  I  liate  pofMMton  a  stranger  ttlee  thm^  yek  I  AM 
kave  tresptts ;. because  by  tbe  gift  the  propeity.  ia  in  me»  to 
which  the  law  aMiexea  possession. 

Tbe  owner  of  a  piece  of  hind  granted  liberty  to  A.«  and 
his  heirs  to  build  a  bridge  on  bis  land,  and  A.  covenanted 
to  build  a  bridge  for  public  use,  to  keep  it  in  repair,  and  not 
to  demand  tolf.    The  bridge  wasbuitt  by  A.  of  materials 

Jurchased  at  his  expense  ;  ^part  of  tbe  materials  of  the 
ridge  having  been  taken  away  by  a  wrong-doer,  it  was 
holcIeD,  that  the  public  had  only  a  licence  to  make  use  of 
the  materials  while  they  formed  part  of  the  bridge  for  the 
purpose  of  passage ;  and  when  thev  ceased  to  be  part  of  tbe 
bridge,  A.'a  original  property  in  them  reverted  to  him,  dis- 
charged of  the  right  of  user  by  the  public,  and  conse«< 
quently  that  A.  might  maintain  trespass  for  the  asportavii 
against  the  wrong  doer. 

In  like  manner,  if  the  owner  of  land  builds  houses',  and 
marks  out  a  street,  and  assigns  part  of  the  land  as  a  public 
highway.;  this  will  not  be  considered  as  a  transfer  of  the 
absolute  property  io  the  soil,  so  as  to  prevent  the  owner 
from  maintaining  trespass  for  an  injury  to  the  soil,  e.  g»  for 
placing  tl^e  end  of  a  bridge  thereon. 

An  action  of  trespass  liesagajnat  any  person  who  gleans 
on  another's  gronna  afler  harvest*:  for  a  right  to  glean 
cannot  be  claimed  by  any  person  at  common  law.  Neither 
have  the  jtK>or  of  a  parish  IjigM^  s$iUed  such  right. 

In  trespass  for  taking  and  carrying  away  a  dead  hare%  it 
appeared  in  evidence  that  the  plaintiiF»  a  farmer,  being  out 
bunting  with  hounds  of  which  he  had  in  part  the  manage- 
menti  and  actually  had  such  management  at  tbe  time, 
though  the  hounds  belonged  to  other  persons^  tbe  hounds 
put  up  a  hare  in  a  third  person's  ground,  and  followed  her 
into  a  field  of  the  defendant*  where,  being  quite  spent,  she 
run  between  the  legs  oi  a  labourer  who  was  accidentally 
there,  where  one  of  the  dogs  caught  her»  and  she  vnts  taken 
up  alive  by  the  kbourer»  from  whom  the  defendant  immer 
diately  afterwards  took  the  hare  and  killed  her.  Shortly 
after  the  plaintiff  came  up,  and  claimed  to  have  the  hare  as 
his  pyrn;  .but  tb^  defendant  refused  to  give  it  up,  and  ques- 
tioned the  right  of  tbe  plaintiff  to  be  where  he  then  was« 
Tbe  labourer  swore  that  when  he  took  the  hare  from  the 

X  It arrison V.Parker,  6  East,  1^4.     .  Wilson  J.;  disseotiente  Gould   J. 

y  Lade  v.  Shepherd,  Str.  iu.04.  i  H.  61.  51. 

2  Steel  V.  Houghton  nd  V^^  fftt  Ld.  a  CSiun^ard  f .  StuddyK  U  EMt,  $4P 
JLoafhboro'uglb  C.  J^  H^th  J.,  and 
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dogs,  ht  did  not  mean  to  take  it  for  his  own  use,  but  in  aid 
of  the  hunters.  The  case  of  Sutton  v«  Moody^  was  referred 
to,  where  it  was  said  by.  Hoit  Ch.  Ju»,  that  "  if  A.  starts 
bare  in  the  ground  of  B.,  and  hunt  and  kill  it  there,  the  pro* 
perty  continues  ail  the  while  in  B. ;  but  if  A.  start  a  hare  in 
the  ground  of  B.,  and  hunt  it  into  the  ground  of  C,  and 
kill  It  there,  the  property  is  in  A.,  the  hunter;  but  A.  is 
liable  to  an  action  of  trespass  for  hunting  in  the  grounds  as 
well  of  B.  as  of  C*  And  Chambre  J.  thought  that  this 
evidence  sufficiently  established  the  plaintiff's  property  io 
the  hare^  and  the  jury  found  a  verdict  for  the  plaintiff,  with 
forty  shillings  damages.  The  court  of  B.  K,  afterwards 
concurred  in  his  opinion.  Lord  Ellenborough  C.  J.  observ- 
ing, **  that  he  did  not  understand  at  the  time  when  the  rule 
was  granted,  that  the  plaintiff,  through  the  agency  of  bis 
dogs,  had  reduced  the  bare  into  his  possession ;  that  makes 
an  end  of  the  question.  Even  though  the  labourer  had 
first  taken  hold  of  it  before  it  was  actually  caught  by  the 

Elaintiff's  dogs;  yet  it  now  appears  that  he  took  it  for  the 
enefit  of  the  hunters,  as  an  associate  of  them,  which  is 
the  same  as  if  it  bad  been  taken  by  one  of  the  dogs.  If 
indeed  he  had  taken  it  up  for  the  defendant,  before  it  was 
caught  by  the  dogs,  that  would  have  been  different ;  or  even 
if  he  had  taken  it  as  an  indifferent  person,  in  the  nature  of 
a  stakeholder." 


II.  Where  Trespass  cannot  be  mainiained. 

If  the  entry  be  warranted  by  law,  it  is  not  a  trespass. 
Such  is  an  entry  to  demand  rent  due  for  the  enjoyment  of 
the  land,  to  take  and  carry  off*  tithes  after  they  have  been 
set  forth,  or  to  distrain  for  rent  arreac  or  dan^ajge  feasant 
So  a  person  may  justify  the  following  a  fox  with  bounds 
over  the  grounds  of  another,  if  there  be  not  any  further 
injury  committed  than  is  absolutely  necessary  for  the 
killing  the  foxS 

One  tenant  in  common  cannot  bring  an  action  of  trespass 
against  his  cp-tenant,  because  each  of  them  may  enter 
and  pccupy  in  common,  &c.  per  my  et  per  tout,  the  lands 
and  tenements  which  they  bold  in  common'. 

So  if  from  the  finding  of  the  jury  it  appear  to  be  a  te- 

b  1  I  A.  RAym-  S50.  mid  s  Salk.  ssA.       d  litt.  Sec.  SSS. 
c  Cundry  v.  Feltbam,  I  T.  R.  34. 
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i^tncy*  in  commoQ*,  judgmeiit  fthall  be  givep  for  defendant, 
although  the  issue  be  found  against  him. 

Bargainee  cannot  maintain  trespass  before  entry  and  actual 
possesaion'. 

If  A.  make  a  lease  for  years',  excepting  the  trees,  the 
lessor  may  enter  to  shew  the  trees  to  a  purchaser,  and  the 
lessee  cannot  bring  trespass. 

The  plaintiff  was  the  iaudjord  of  a  house*,  which  he  let 
to  A.  ready  furnished,  and  the  lease  contained  a  schedule  oiif 
the  furniture.  An  execution  issued  against  A«  under  which 
defendant,  as  sheriff,  seized  part  of  the  furniture,  although 
uoxjce  was  given  to  the  officer  that  it -was  the  property  of 
plaintiff;  plaintiff  brought  trespass.  Adjudged  per  cur* 
that  it  would  not  Ue. 

Trespass  will  not  lie  by  the  assignees  of  a  bankrupt  against 
a  sheriff^  for  taking  the  goods  of  a  bankrupt  in  execution, 
after  an  act  of  bankruptcy,  and  before  the  issuing  of  the 
commission,  notwithstanding  he  sells  them  after  the  issuing 
of  the  commission,  and  after  a  provisional  assignment,  and 
notice  from  the  provisional  assignee  not  to  seiU 

If  a  ship  be  seized  as  forfeited  under  thje  navigation  act^, 
12  Car.  2,  c.  18.  by  a  governor  of  a  foreign  country  be- 
longing to  Great  Britain,  the  owner  cannot  maintain  trea« 
pass  against  the  party  seizing,  although  the  latter  do  not 
proceed  to  condemnation ;  for  by  the  forfeiture  the  property 
IS  divested  out  of  the  owner.   . 

Trespass  cannot  be  maintained  for  taking  an  excessive 
distress,  where  the  distress  is  lawful,  the  whole  being  one 
entire  act'.  Neither  will  trespass  lie  for  an  irregular  dis-  , 
tress,  where  the  irregularity  complained  of  is  not  in  itself 
an  act  of  trespass",  but  consists  merely  in  the  omission  of 
some  of  the  forms  required  in  conducting  the  distress,  such 
as  not  procuring  gooids  to  be  appraised  before  they  are 
sold  (5). 

e  BcnSnston  ▼.  Do.  Cro.  Eiis.  157-  i  Smith  r.  Miltrs,  i  T.  R.  475. 

f  Admitted  Lutwich  ▼.  Mittou,  Cro.  k  Wi Ik iiis  aod  others  ?.  DcspordyST. 

Jac.  6o4.  R.  119. 

g  Liford^s   case,  last    resoltftion,    ii  1  Lynner.  Mootty,  9  Str.  851. 

Rep.  59-  a.  m  MefisiDg  r.  Kemhle,  9  Camp.  N.  P. 

h  Ward  T.  Macauley  and  another,  4  C.ii3. 

T.  R.  489- 


(5)  The  true  cooBtmction  of  the  provision  in  1 1  G.  2.  c.  I9. 
«•  19.  that  the  party  may  recover  a  compensation  for  the  special  da- 
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Neither  will  it  lie  against  an  oflicer  for  takiBg  goods  or 
cattle  by  virtue  of  a  replevin",  'unless  a  claim  of  property  be 
m^de  at  the  time  when  the  officer  comes  to  demand  them. 

If  a  person  rated  to  the  poor,  object  to  the  rate  ,e.  g.  be- 
cause it  ia  a  prospective  rate,  he  ought  to  appeal  to  the  next 
sessions;  and  if  he  do  not»  he  cannot  maintain  trespass 
against  the  overseers  of  the  poor,  who  distrain  on  him  for 
non-payment  of  the  rate. 


III.  Of  the  Declaration. 

rc/i^/e.— The  action  of  trespass  quart  clausum /regit  is  a 
local  action,  and  consequently  the  venue  must  be  laid  in  the 
county  where  the  land  lies;  for  otherwise  the  plaintiff,  on 
the  general  issue,  may  be  nonsuited  at  the  trial ;  but  trespass 
for  taking  goods  is  transitory,  and  the  venue  may  be  laid 
in  any  county,  subject,  however,  to  its  being  changed  upoa 
an  application  to  t^be  court,  supported  by  the  usual  affida- 
vit, if  not  laid  in  the  county  where  the  action  arose. 

n'Per  Holt  €.  J.  in  Hallett  r.  Byrt,    o  Durrani  v.  Boys,  6  T.  R.  580. 
Cartb.  881. 


■^ 


mage  which  he  sustains  by  an  irregular  distress,  **  in  an  actum  (^ 
tpssfia»s%  or  on  the  cas€f*^  (see  ante,  p.  628,)  is,  that  he  must  bring 
irettpimi  if  the  mjury  be  a  trespass  ;  and  com,  if  it  be  the  subject 
matter  of  an  action  on  the  case.  The  nature  of  the  inregalaritf 
iffiust  determine  the  form  of  action.  Heoce  for  an  irregul^^rity  coik- 
sisting  in  the  omission  to  appraise  the  goods  before  they  were  sold, 
the  action  ought  to  be  an  action  on  the  case.  Btit>  where  tlie 
party  remained  in  possession  of  the  goods  in  the  plaintifl^s  hoase 
beyond  the  five  days,  and  then  removed  the  goods,  it  was  holden, 
that  trespass  was  maintainable;  Ld.  Ellenborough  being  of  opinion, 
that  the  removal  of  the  goods  was  a  distinct,  subsequent,  and  sub- 
stantive act  of  trespass  ;  and  Bay  ley  J.  conceiving,  that  allbougii 
the  ^wrty  was  warranted  in  removing  the  goods^  yet  tha'ai^tHitt 
would  lie  for  remaining  in  ppssession  beyond  the  6ve  day»,  that 
being  a  new  act  of  trespass;  and  that  damages  might  be  given  for 
such  continuance,  although  the  party  was  not  a  trespasser  during 
the  five  days.  Ld.  EIIenborough*observed,  that  he  coul<i  npt  un- 
derstand the  statute  as  giving  an  option  to  maintain  trespass,  vlierp^ 
trespass  would  not  lie  by  the  rules  of  the  coannon  law;  but  as  giv- 
ing an  election  to  bring  trespass,  where  trespass  was  the  proptr  rc-^ 
medy,  ai^d  case  where  case.  Wihterhourn  v.  Morgan,  B.  K.  Trin, 
T.  lSb9'..MS.-  11  East,  395.  S.  C  See  Ethertoa  v.  Popplewdl, 
ante,  p.  638* 
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The  declaration  ought  to  allege  the  cotniDission  of  tli% 
feet  directly  and  positively,  and  not  by  way  of  recital,  e.  g. 
for  that  on  such  a  day  the  defendant  broke  and  entered  the 
plaintiff's  close,  and  not  for  that  whereas^  &c. ;  an  exception 
howt^ver,  to  the  declaration  for  this  fault  must  be  made  by 
special  demurrer;  because,  though  formerly  in  proceedings 
by  bill 'the  Coart  of  King's  Bench  used  to  reverse  the  judg- 
ment on  writ  of  error*,  or  arrest  the  judgment  on  motion 
for  declaring  with  a  recital,  yet  now  the  court  will  permit 
the  plaintilf  even  after  verdict  to  amend  the  declaration  by 
a  right  bill,  the  time  of  filing  whereof  the  court  will  not  , 
inquire  into^.     In  proceedings  by  original,  an  objection  on 
the  ground  of  having  declared  with  a  recital  cannot  be  sus- 
tained even  on  special  demurrer*,  because  the.  writ  being 
set  out  in  the  declaration,  the  count-p^rt  of  the  declaration 
.  "will  be  aided  and  made  good  by  the  recital  of  the  writ*. 

Day.— It  is  not  necessary  to  state  the  precis^  day  on 
which  the  trespass  was  committed;  it  will  be  sufficient  Co 
insert  any  day  before  the  commencement  of  the^ction. 

Formerly,  in  order  to  avoid  the  necessity  of  bringing 
several  actions,  it  was  usual  for  the  plaintiff,  in  cases  where 
the  nature  of  the  trespass  permitted  it  (t)),  to  declare  with 
a  continuando^  as  it  was  termed,  that  is,  that  defendant  on 
such  a  day  committed  certain  trespasses  (specifying  them), 
continuing  the  said  trespasses  from  such  a  day  to  such  a 
day,  at  divers  days  and  times ;  and  if,  as  was  generally  the 
case,  the  declaration  contained  a  charge  for  some  acts 
which  did  not  lie  in  continuance,  as  well  as  for  some  which 
did,  then  the  continuing  was  expressly  confined  to  those 
trespasses  which  did  lie  in  continuance  (?)•    This  was  the 

p  Bri|^  ▼.  Sheriff,  Cro.  Eliz.  507.         r  White  r.  Shaw,  s  Wils.  303. 
q  Str.  1151.  1 169.  a  White  v.  Shawr,  9  Wils.  SOS. 


(6)  Treading  down  and  consuming  grass,  &c.  with  cattle,  was 
considered  as  a  trespass  which  lay  in  coutiuQance;  but  tuking  a 
horsey' killing  a  dog,  cnttiog  down  a  tree,  and  the  like,  being 
acts,  which,  when  executed,  could  not  b«  repeated,  as  they  ter- 
minated upon  the  commission  of  them,  were  nolden  not  to  lie  in 
continnauce. 

(7)  See  Co.  Ent.  tit.  Trespass,  pi.  4.  where  the  declaration 
stated,  that  the  defendant,  on  such  a  day,  broke  the  close  of  the 
plaintiflP,  and  eat  up,  trod  down,  and  conaumed  the  ^rasa  there 
growing*  with  cattle, 'and  continalng  the 'said  treapasa  as  to  the 
eating  up,  treading  down,  and  c;!onautniQg  the  said  graas  fron  th« 
day  aforesaid  until  such  a  day,  &c. 
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regular  mode  of  declaring,  but  it  frequently  hftppe«ed, 
tbrongfa  inadTertence,  tbat  tbe  continuando  was  not  8o  re- 
strained, but  waB  applied  to  ali  the  trespasses  by  the  general 
•words  transgressifjnes  pradictas  conti^uando^  in  which  case 
objections  used  to  be  made ;  but  tbe  courts,  in  order  to  pre- 
^Tent  judgments  being  arrested  on  this  ground,  laid  down  a 
rule*,  tbat  where  several  trespasses  were  laid  in  one  decla- 
ratioii,  some  of  which  might  be  laid  with  a  continuando,  and 
aome  not,  and  the  continuando,  instead  of  being  confined  to 
such  as  lay  in  continuance,  went  to  all,  the  court,  after 
iierdict,  would  restrain  the  continuando  by  intendment  to 
those  trespasses  which  might  be  laid  with  a  continuando. 
So  where  the  declaration"  charged  the  defendant  with  hav- 
ing taken,  on  a  certain  day,  ten  loads  of  wheat,  ten  loads 
of  barley,  and  ten  loads  of  oats,  with  a  continuando  of  the 
said  trespass,  from  the  tirst*meutioned  day  to  a  subsequent 
i)ay :  on  writ  of  error,  it  was  assigned  for  error  that  the 
continuando  was  improper ;  but  tbe  court  being  of  opinion, 
that  several  things  being  alleged  which  might  be  done  at 
several  times,  although  the  trespass  were  laid  on  the  tirst 
day,  yet  the  continuando  should  make  distribution  thereof, 
that  part  was  done  at  one  day,  and  part  at  another,  within 
the  time  declared  of. 

And  in  one  case',  where  the  plaintiff,  in  declaring  against 
defendant  for  several  trespasses,  had  confined  the  con- 
tinuando to  two  trespasses,  one  of  which  ought  not  to 
have  been  laid  with  a  continuando ;  it  w&s  hoiden,  that 
although  the  plaintiff  by  this  mode  of  declaring  had  pre- 
cluded the  court  from  aiding  the  declaration  by  the  usual 
intendment,  yet  they  would  intend  that  the  jury  hud  not 
given  any  damages  for  the  continuando  (8).  " 

t  Gilbm  T.  Clayton,  3  Lev.  93.  Brook    u  Bo  tier  v.  Hed(res,  1  her,  910. 
▼.  Bishopp,  Salk.  639.  x  Foutieroy  v.  Aylmer,  Ld.  R«ym  933. 

(8)  It  was  admitted  that  this  continuando  would  hai»^  been 
bad  on  demurrer.  So,  at  the  present  day,  if  a  declaration  'Cfiarj'es 
the  defendant  with  having  committed  one  entire  individual  act, 
e.  g.  an  asaautt  on  such  a  day,  and  on  diters  other  days  andWues 

.  between  that  day  and  the  commencement  of  the  »uit,  ,tbe  declara- 
tion will  be  bad  on  special  demurrer.     Enfi;li8h  v.  Purser,  6  Cast, 
395.  recognising .Michell  v.  Neat,  Cowp.  828.;  but  in  sUch  ("jfije, 
if,  instead  of  tbe  words  "  made  an  assault,"  the  ^ord  **  a^adttlA'* 
'  be  Q^ed,  then  the  deqiuration  will  be  good  ;  becadse  that  may  ^^n 

'  that  the  defendant  comniitted  so  many  di)r!eretit  assaults  on  Aie 
different  days.  Burgess  ¥.  Freelove,  9*  Bos.  k  Put.  4?5.  explained 
by  Elleaborough  C.  J.  in  English  v.  Purser.  *    '  '^"'"    ^  *' 
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The  fortB'  of  dedaring  with  a  contimiando  iias  fkHw 
into  fi »«»€>•  the  language- of  the  modern  declaratioiiiB  beings 
**  that  defemlatit,  on  sucb  a  day,  in  such  a  year/  and  on 
divers  other  days  and  times,  between  that  day  and  the  day 
of  4: lie  conEHTiencenient  of  the  suit,  committed  several  tree- 
pafi^es."  It  will  be  perceived,  that  the  principal,  olgect 
oi  the  ancient  and  modern  form  is  the  same,  viz.  to  com- 
prehend several  trespasses  under  one, declaration.  In  sub- 
stance, also,  botn  forms-ure  the  same ;  but  the  modern  fociQ 
ie  more  concise,  and  it  is  attended  with  this  further  »d* 
vantatre,  that  it  dof s  not  atiord  any  scope  ■  for  those  sice 
and  subtle  objections,  which  used  to  be  raised  on  the  dif- 
ference between' acts  which  lay  in  continuance. and  acts 
which  ditl  not  (0).  Still,  however,  care  must  be<taken  wt 
to  allege  that  defendant  committed  a  single  act,  or  an  act 
which  terminated  in  itself,  on  divers  days  and  times,  for 
that  would  be  absurd',  and  afford  just  cause  fop  special  de- 
murrer. 

Although  in  trespass  quare  clausum  Jregit  the  plaintiff 
may  declare  generally  without  naming  the  close*,  yet,  in 
trespass  for  taking  goods,  it  has  been  unifornfily'holdeh,  that 
the  goods  must  be  specified*,  and  an  omission in'this  respect 
will  not  t)e  aided  even  by  verdict^  " 

The  declaration  must  also  state,  that  the  land  or  goods 
were  the  plaintiff's  laud  or  goods ;  hence,  if  the  words  "of 
the  plaintiff"  or  **  his"  be  omitted,  the  declarati6n  will  be 
bad;  but  this  omission  may  be  aided  by  pleading  over^. 

But  in  declarations  for  taking  animals /€r^  natura,  it 
must  be  stated,  that  tue  animals  were  either  dead,  tame,  or 
confined;  otherwise  property  in  the  plaintiff  cannot  be 
alleged;  atleast  such  allegation  will  be  bad  on  demurrer* 

In  trespass  for  taking  duas  damas  ipsius  plaintiff  in  a  cei> 

y  See  Eoflish  v.  Piuwr,  6  East,  395.  b  Wyatty.  EBsiugton,  Str.  637.  Bertie 

ADte,  n.  (8).  >.  Pickering,  4  Burr.  3456. 

ft  "St  Bl«  1 O89.  c  See  au  ioatauce  of  thiR  kind  in  Brooke 

a  S  lUp.  94.  b.  v.  Brooke,  1  Sidf.  U4. 


f9)  If  by  continuance,  as  applied  to  this  subject,  trespasses 
witfioa^.  any  intermission  were  to  be  understood,  it  is  scarcely 
.po^sib^  to  conceive  many  acts  of  which  continuance,  in  tHis'sti*ict 
8e^se,  qp^ldjustly  b^  predicated.  Consuming  and  spotting  ^ra>^s, 
^,/kc,  with  Rattle,  which  may  be  presumed  to  be  levant  and  YOuthant 
pa  the  land,  day  and  ni^tit^  is  ^ne  instance,  but  it  would  be  difficult 
to  en  amerate  many  more* 
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Uin  cIo»e  of  the  plaiatiff,  edited  the  pttrk' ;  on  geoenl  de» 
murrer,  the  declaration  was  holden  to  be  Ymi,  l^came  a 
person  cannot  have  property  io  deer,  uoless  they  are  iime 

and  reclaimed  (LO). 

As  to  the  necessity  of  alleging  the  trespass  m  ei  &rmi$ 
and  contra  pacem,  see  ante,  p.  99- 


1.  Of  the  General  issue ^  and  what  may  be  given  im 

under  it. 

m 

The  general  issue  in  this  action  is,  not  guilty. 

In  trespass  quart  clausumfregit,  the  defendant  may,  in  all 
cases  upon  not  guilty ^  give  evidence  of  title^,  e.  gJ  that  the 
soil  ana  freehold  was  his  (11),  or  that  the  right  of  freehold 
was  in  J.  S.,  and  that  defendant  by  his  command  entered, 
&c/.  So  a  lease  for  years*  may  be  given  in  evidence  under 
the  general  issue,  but  not  a  lease  at  will^,  for  that  is  like  a 
licence  which  may  be  countermanded. 

.  By  Stat.  11  G.  9.  c.  19.  s.  91.  "  In  actions  of  trespass 
brought  against  any  persons  entitled  to  rents  or  services  of 
any  kind,  their  bailiff  or  receiver,  or  other  person,  relating 
to  any  entry  by  virtue  of  this  act,  or  otherwise,  upon  the  pre- 
mises^ chargeable  with  such  rents  or  services,  or  to  any  dis* 
tress,  or  seizure,  sale,  or  disposal  of  any  goods  or  chattels 

d  Mallocke  v.  Eastly,  s  Lev.  337.  rence  J.  in  Ai^nt  r.  Daxrant,  S  T. 

e  Dodd  ▼.  Kyfiiii,  7  T.  R.  354-  Aripfnt  R.  405. 

T.  DuriiMt,  8  T.  R.  403.  %  Bro.  Gcoend  Iwiie,  pi.  83. 

f  Gilb.  £vid.  958.  recogui«ed  by  Lav-  h  lb. 


()0)  John  Rough  being  convicted  on  an  indictment  for  stealing 
a  pheasant*,  value  40«.  of  the  goods  and  chattels  of  H.  S.,  all  the 
judges,  on  a  second  conference,  in  Easter  Term,  1779,  after  much 
debate  and  difference  of  opinion,  agreed  that  the  conviction  was 
bad^  for  in  cases  of  larceny  of  VLmm^\%/er€ejkaiur€ey  the  indictment 
must  shew  that  they  were  either  dead,  tame,  or  confined ;  otherwise 
they  must  be  presumed  to  be  in  their  original  state ;  and  that  it  is 
not  sufficient  to  add  <<  of  the  goods  and  cnattels''  of  such  an  one. 

(11)  Where  liberum  tenementum  is  given  in  evidence  under  the 
general  issue,  it  is  competent  to  the  plaintiff  to  answer  it  by  evi<- 
dence  of  any  mutter  which  might  have  been  pleaded  by  way  of 
reply  to  the  plea  of  liberum  tenementum. 

'  •  Rough's  case,  Surrey  Lent  Au.  1779.  Bull.  J.  9  East,  P.  C  607. 
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thereuponi ,  the  defendants  mtiy  pletd  the  geoeful  isme,  iud 
give  the  special  matter  in  evrdence." 

In  a  case  where  rent  being  in  arrear*,  the  tenant  had  re- 
moved his  goods  clandestinely  from  the  demised  premises, 
but  the  iandtoni  had  seized  them  as  a  distress  within  thirty 
days,  as  allowed  by  the  preceding  stat.  116.  S.  c.  19.  s.  l."" 
it  was  holden,  that  to  an  action  of  trespass  brought  by  the 
tenant  against  the  landlord  for  such  seizure,  the  defendant 
could  riot  give  the  special  matter  in  evidence  upon  the  gene- 
ral issue  by  virtue  of  the  preceding  clause  (s.  21) ;  for  that' 
clause  is  confined  to  those  cases  where  the  'distress  is  made 
upon  the  premises  demised. 

Where  the  defendant,  or  he  under  whom  the  defendant 
claims,  does  not  claim  the  property  and  right  to  possession 
in  the  soil^  but  a  particular  benefit  only,  a  profit  a  prendre^ 
as  a  right  of  common'',  or  an  easement,  as  a  right  of  way,, 
(whether  privat'e  or  public^  is  immaterial,)  such  claim  ought 
to  be  pleaded  specially,  and  cannot  be  given  in  evidence  upon 
the  general  issue. 

Trespass  for  nailing  trees  against  the  plaintiff's  wall" ;  af- 
ter not  guilty  pleaded,  and  verdict  for  the  plaintiff,  it  ap- 
peared, on  a  case  reserved,  that  the  plaintiff  Was  possessed 
of  a  green-house,  the  back  wall  whereof  adjoined  to  the  de- 
fendant's close,  and  that  the  defendant  nailed  the  trees  grow- 
ing in  his  close,  to  the  wall  of  the.green-house,  which  was  the 
absolute  property  of  the  plaintiff,  and  that  the  defendant 
had  used  so  to  nail  his  trees  for  30  years  last  past,  without 
interruption ;  it  was  insisted  that  this  long  usage  was  a  pos- 
session of  the  back  part  of  the  wall  in  the  defendant,  though 
the  property  of  the  wall  was  in  the  plaintiff;  but  it  was  re- 
solved, that  this  was  no  possession  in  the  defendant,  butap 
easement  only,  and  could  not  be  given  in  evidence  upon 
the  general  issue;  for  whoever  claims  an  ea^e;ne;i^  must 
plead  it  specially   (19):  judgment  for  plaintifj,  Gould  J. 

i  Vaugban  v.  Davis,  i  Eip.  N.  P.  C.    m  Hawkins  v.  Wallis,  C.  B.  Trio.  3  G. 

S57.  Rooke  J.  .    3.  3  Wils.'  173.  Bac.  Abr.  tit.  Tret* 

k  1  Inst.  383.  b:  383.  a.  pass^  (H)  S.C. 

1   Seiman  ▼.  Conrtney,  Trin.  14G.3. 

C.  B.  Viaer,  Evidence,  Z.  a.  pi.  91. 
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(12]  **  The  long  enjoyment  in  this  case  would  perhaps  have  beea 
evidence  of  a  licence  to  nail  fruit  trees  to  the  wall,  in  case  a  licence 
hi^  been  pleaded;  but  if  thiM  Mhouid  be  allowed  to  be  evidence 
of  such  an  actual  possession  of  ihe  wall  in  the  defendant  an  to  oust 
the  plaintiff  of  bis  possession,  it  would  tend  to  introduce  a  confu* 


HOB  TKB^m^. 

^iing;''topimmtht'^llin\h  dowii/4l  beihM*^  {StawMRs 
fMHoperty  aBd  fence  next  to  therfefeiidMit'scloBejthepUiii- 
iiff*' jnuftt  rebuild  ityor  the  defeDdatit  miglitiMive  an^imiao 
agaiuet  bim/* 

'  In  trespaA  for  taking  goods' :  that  defendant  took  the 
gdode  as  a  deodand  must  be  specially  pleaded,  and  cannot 
be  given  in  evidence  under  the  general  issue. 

'2.  Accord  and  Satisfaction, 

.1. .  *•  • 

*^\  Ajccbrd  and  satisfaction*  being  a  good  plea  in  all  actions 
svbere  damages  only  are  to  be  recovered,  is  consequently  t 
good  plea  in  trespass* ;  but  a  plea  of  accord,  without  satis- 
xiiction,  cannot  be  supported.  Hence,  in  trespass  for  taking 
oittle,  it  cannot  be  pleaded,*  that  it  was  agreed  **  tha^  plauh 
t^ should  have  his  cattle  agairjf ;''  for  this  is  no  aatisfactioa 
for  the  injury  done.  So  where  to  trespass  for  breaking  and 
entering  the  plaintiff's  close,  the  defendant  pleaded  **  that 
in  Easter  term^,  in  the  31st  year  of  the  present  reign,  the 
plaintiff  declared  against  the  defendant  in  this  cause  for  the 
'several  trespasses  fibove  supposed  by  the  defendant  to  have 
been  done ;  and  that  afterwards,  and  before  plea  pleaded  in 
thilB  cause,  to  wit,  on  such  aday,  it  was.  agreed  between  the 
plaintiff  and  defendant,  iu  respect  to  an  action  then  lately 
commenced  between  them,  which  was  that  day  settM,  as 
ipllows:  that  the  defendant  was  to  pa^  IL  is.  oq  account  of 
the  matter  in  dispute,  and  the  plaintiff  was  to  p^y  tbe  lav 
charges;  and  furtheir,  that  whatsoever  disputes  then  were, 
or  had,  or  might  be,  in  being,  touching  s6its  or  actions,  to 
the  day  of  the  date  of  the  said  agreement,  should  cease  and 
terminate  for  ^ver ;  and  they  further  agreed  to  bii>d  them* 
^Ives  in  the  sum'  of  IQO/.,  whoever  should  commence  au 
action  or  suit,  in  respect  to  any  thing  in  being  to  tbe  then 
present  da^.**  It  was  then  averred,  that  the  present  action! 
and  the  action  in  the  agreement  mentioned,  were  the  same, 
On  demurrer  to  this  plea,  it  was  contended,  in  suppcxrt  of 
the  plea,  on  the'  authority  of  s^n  admission  in  Reniger  ?• 

il  Dryer  T.  Mills,  Middx.  Sitt.  P»flwr     p  i  R«U.  Abr.  ISS.  Accord  (AV il.  l\ 
\  C.  J. atv.  6i.  q  Jftmet  y.  Dairld,  H.  dSCl.9.  B.K.  S 

09  Rep.  78.  a.  T.  R.  141. 


tion.of  property;  for  it  is  the  cMwtant  pmctioe. in jli places  ftr 
psrsoris  lo  nail  fruit  tree«  to  the  walU  of  their  neighboars.'*  Per 
Pratt  C.  J.,  S.  C.  , J^.,4A>?-  tit.  Trfsp^ss,  OfcL) 


TibBWAfil.  aoi 

i'B^gaMtf » ttet  the  agiMnieDt,  wfaibh'ii  mfc  tliibtutl  pfc»  Ui 
hu9  i»eit()er  «ueli  «o  agjiMmcnt  as  is  executed  end  sathfiet 
wtlhia  recoinpeiice  in  fact,  or  mih  an  action  or  other  nm^f 
to  execute  it^  and  to  recover  a  recompenee ;  that 'here  the  MN 
^ies  agreed  to  bind  themaelTea  in  the  penal^  of  100^  to 
a})ideDy  their  accord ;  that»  therefore,  was  a  new  repaedSp 
which  fell  directly  within  the  authority  cited.  But  !$• 
court  were  of  opinion  that  the  plea  was  bad,  Ashhurst  J.  pb* 
serving,  that  "  supposing  the  proposition  were  true,  that 
whenever  the  agreement  is  such,  for  the  breach  of  which  an 
action  might  be  maintained,  [it  may  be  plefided  in  bar.j 
yet  it  is  incumbent  on  the  party  pleading  it,  to  shew  that 
an  action  could  have  been  supported  on  it  In  order  tp 
found  an  action  on  this  agreement,  the  plaintiff  must  have 
stated  not  only  the  agreement,  but  also  that  he  tendered  an 
obligation  in  100/.,  ready  executed  to  the  defendant,  and 
that  the  defendant  refused  to  execute,  &c.  but  no  action 
could  have  been  sustained  on  this  contract,  without  that 
previous  step,  which  is  not  pleaded  here.^ 


3.  Tlie  Common  Bar,  or  Liberum  Tenementum. 

Formerly  in  trespass  in  C.  B.,  and  in  proceeding  by  ori* 
ginal  in  B.  R.,  the  writ  which  plaintiff  sued  out  was  a  gene* 
ral  writ  of  quare  clausumfregit  in  A.  Hence  the  declara^ 
tion  was  general,  it  being  a  rule  that  the  declaration  ought 
\o  pursue  the  writ,  and  could  not  be  extended  beyond  it. 
This  imposed  a  hardship  on  the  defendant,  who  was  com* 
pelted  to  answer  a  general  charge*.  To  obviate  this  incoo* 
venience,  and  to  compel  the  plaintiff  to  ascertain  with  ex« 
actness  the  place  in  which  he  alleged  the  tn^pass,  a  method 
was  devised  of  permitting  the  defendant  to  plead  what  i^ 
called  the  common  bar,  that  is,  to  name  a  wrong  place  in 
the  same  vill,  e.  g«  Broomfield,  to  which  plaintiff  had  not 
any  title,  and  then  to  allege  (whether  falsely  or  not  was  im* 
material),  that  such  place  was  the  soil  and  freehold  of  the 
defendant.  As  the  plaintiff  could  neither  entitle  himself  to 
Broomfield,  nor  prove  a  trespass  committed  in  it,  he  was 
obliged  to  new  assign  the  locus  in  quo ;  that  is,  to  ascertain 
it  with  exactness  and  precision,  either  by  its  name,  or  by 
•  metes  and  boundaries,  or  otherwise* 

There  wer^. two  other  ways  of  pleading  liberum-.tMM- 
mentum,  besides  that  before  mentioned,  1st,  generally,  that 
the  /oea^  vr«6  the  soil  and  freehold  of  the  defendant;  Sd,  that" 

r  Plowd.  S)  \\.  b.  a  'Sec  WSbet,  I9d.  ' ' 
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4^  locus  WM^ta  «cre  .<5f  laod»  or  a  boute^  which  wMtlie 
i6il  «rul  freebold  of  the  defeodaat.  Tbeie  did  not  necessa- 
rily induce  a  new  asatgument;,  because  if  defendant  bad  wot 
any  freehold  in  the  yill,  the  plaintiff  might  traverse  tbem 
with  safety ;  but  if  defendant  had  a  freehold  in  tbe  vill, 
tfa^n  it  became  necessary  to  new  assign;  for  if  plaintiff  tra- 
versed the  plea»  it  was  sufficient  for  the  defendant  to  prove 
that  he  had  a  freehold  any  where  in  the  vili,  and  that  would 
him  to  a  verdict*. 


If  the  defendant,  in  his  bar,  named  the  right  place  in  which 
the  supposed  trespass  had  been  coraniitted,  a  new  assign- 
tnent  was  unnecessary,  and  the  plaintiff  traversed  tbe  plea ; 
or,  admitting  the  freehold  to  be  in  the  defendant,  insisted  on 
a  tease  for  years,  or  some  other  title  under  defendant*,  or 
undi^r  a  stranger,  who  was  seised  antecedently  to  the  de- 
fendant". If  the  writ  and  declaration  were  general,  for 
bcenking  and  entering  several  closes,  and  the  plaintiff,  upon 
the' defendant's  plea  of  liberum  tenementum,  new  assigned 
the  trespass,  as  to  all  tbe  places,  he  could  not  traverse  the 
defendant's  plea ;  because  such  a  traverse  would  have  de- 
prived defendant  of  an  opportunity  of  answering  the  new 
assignment,  which  be  was  entitled  to,  the  new  assign- 
ment being  in  the  nature  of  a  new  declaration.  But  if  the 
plaintiff  only  new  assigned  one  place,  and  as  to  the  other 
placet  admitted  them  to  i>e  the  same  as  those  named 
in  the  plea,  be  might  traverse  the  plea  as  to  the  places 
agreed  upon^  At  the  plaintiff  in  his  new  assignment 
averred,  that  tbe  place  newly  assigned  was  another  and  dif- 
ferent place  from  that  named  in  the  plea,  be  was  consi- 
dered as  waving  or  abandoning  the  trespass  which  defend- 
ant had  justified*  The  defendant,  therefore,  could  not 
plead  to  the  new  assignment,  that  the  place  mentioned 
therein  was  the  same  as  thatnamed  in  the  plea ;  if  they  were 
tbe  same,  the  proper  plea  was  not  guilty ;  and  then  if  plain- 
tiff attempted  to  give  in  evidence,  that  tbe  trespass  waa  com- 
mitted in  the  place  named  in  the  bar,  the  court  Would  stop 
bim ;  because  by  his  new  assignment  he  had  waved  the 
trespass  in  that  place. 

The  prolixity  which  was  introduced  by  general  declara- 
tions, common  bars,  and  new  assignments,  called  loudly  for 
a  remedy.  At  length,  in  the  year  l(j54,  the  following  rules 
were  framed : 

« 

t  Hetwit  V.  Lttttb,  Sftlk.  4sa.  nion  of  the  court  in   LftiiiWt  r. 

u  5  H.J-  U)-  B  StrooMi^r,  Wiltet,  995. 

X  King  V.  Coke,  Cro.  Car   3SA.  cited  y  Giro.  ElU.  SI9. 
by  Willes  C.  J.  deliyeriog  the  opi- 
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>F#r  die  avoiding  the  eonMnoii  bar  ftnd  new  as^ig^htheDf*, 
the  declaration  upon  an  original  qnare  claudum  fregit  mtxy 
meatioa  the  place  certainly ,  and  bo  present  tke  use  and  nt-^ 
ceaaity  of  the  oomiiion  bar. 

The  like  rule  was  adopted  in  the  Common  Pleas*  at  the 
same  time,  with  respect  to  original  writs  or  bills  quare  clau- 
sum  fregit. 

The  common  bar  and  new  assignment  shall  be  forbom, 
where  the  declaration  contains  the  certainty  equivalent  to  a 
new  assignment^  (13). 

Since  these  rules  were  made,  the  plea  of  Itherum  tene- 
mentum,  as  a  common  bar  for  the  purpose  of  drif  ing  plain- 
tiff to  a  new  assignment,  baa  gradually  Alien  itttodiett9e(14); 
and  as  a  plea  for  any  other  purpose,  except  for  the  purpose 
of  compelling  the  plaintiff  to  set  out  hie  title  specially  on  * 
the  record,  it  is  not  probable  that  it  should  maintain  ite 
ground  much  longer,  since,  in  the  late  cases  of  Dodd  ▼• 
Kyffin,  7  T.  R.  364,  and  Argent  ▼.  Durrant,  6  T.  R.  409^  it 
has  been  solemnly  adjudged,  that  soil  and  freehold  in  de- 
fendant may  in  all  cases  be  given  in  evidence  under  the  ge- 
neral issue. 

'  To  a  plea  of  liberum  tenementum^,  where  the  plaintiff  r&- 
plied,  that  the  place  in  question  Was  the  soil  and  freehold 
of  the  plaintiff,  and  not  the  soil  and  freehold  of  the  defend* 
ant,  it  was  holden,  on  special  demurrer,  that  the  replication 
was  good ;  for  the  words,  **  that  it  is  the  freehola  of  the 
plaintiff,*'  were  either  to  be  rejected  as  surplusage,  or  ^o  be 
considered  only  as  inducement;  that  if  the  plaintiff  bad 
said,  that  it  was  bis  freehold,  absque  hoc  that  it  was  thi( 
freehold  of  the  defendant,  it  would  have  been  plainly  an  in^^ 
duceinent  only:  and  yet  that  was  exactly  the  same  case  ai 
the  present,  lor  there  is  not  any  distinction  between  tra« 
verses  and  denials. 

Wben»  the  defendant  pleads  libentfk  tenemmtutn  in  L  S., 

z  B.  H.  M.  1654.  t.  13.  b  S.  19. 

a  C.  B.  M.  1654.  8.  17.  c  Lambert  v.  Strootber,  Willcfr,  918. 

^ II — I  I  ■  I  -  —  -  1  r  1  ■  --  —      ■   -  . -^    ,^j.^ — .^a^M 

(13)  It  must  be  obsefved,  that  theM  roles  areanly  pennisnt^ 
and  Dot  imperative;  tbat  in,  they  pennit  ptaintiff  todeclane  spe^ 
cially  oil  a  general  writ,  but  if  plaintiff  chooses  to  adbere  to  tfat 
ancient  mode  of  declarmg  generally  on  a  general  writ,  he  may* 
Martin  v.  Kesterton,  2  Bl.  K.  lOSg. 

(14)  in  Lambert  V.  Stroother,  Wtlles,  224^  Willes  C.  J.  ex- 
pressed a  doubt  whether  libanin  tenemeatum  could  be  f^eadsd  t« 
a  declaration,  wherein  tbe  closes  were  named. 


aUO  TRB8PASS. 

Md  (hat  the  defendtnt  entered*  by  hi^  commiad,  the  fplMH 
Mtfff,  in  his  replication,  may  traverse  the  comoMuid.    TMs 

rint  was  solemnly  adjudged  in  Chambers  r.  Domldso&y 
K.  E.  49  G.  3.,  11  East,  55.,  (notwitfastanding  the  case  of 
Witham  v.  Barker,  Yelv.  147.>  and  the  dicta  in  Trtviifan  ▼. 
Pine,  Salk.  107.  and  ante,  tit.  Replevin,  n.  91,)  the  conit  ob- 
serving, that  it  had  become  a  settled  rule,  that  possession 
was  sufficient  to  maintain  trespass  against  a  wrong-doer, 
but  that  this  rule  would  be  of  no  avail  if  the  command 
were  not  traversable;  for  in  that  case  (be  wrong  doer  might 
shelter  himself  under  a  plea  of  an  outstanding  freehold  in 
a  stranger,  from  whom  he  derived  no  aathori^  to  commit 
the  trespass;  and  Bay  ley  J.  added,  that  it  was  not  compe- 
tent to  a  wrong-doer  to  call  on  a  person  in  actual  poesession 
to  set  out  his  title. 

'  The  plaintiff  had  lands  abutting  on  one  side  of  a  public 
highway,  called  Shepherd's  Lane*  i which  vfKs  prima  facie 
evidence  that  half  of  the  lane  was  his  soil  and  freehold) ;  it 
was  holden,  that  he  might  declare  generally  for  a  trespass 
in  his  close,  called  Shepherd's  Lane,  and  that  it  was  incum- 
bent on  the  defendant  to  plead  soil  and  freehold  in  another, 
in  order  to  drive  the  plaintiff  to  new  assign  the  trespass 
complained  of  in  the  part  of  the  lane  which  was  his  excla- 
sive  property. 


4.  Estoppel, 

If,  in  an  action  of  trespasis,  a  verdict  be  found  on  any  fact 
or  title  distinctly  put  in  issue,  such  verdict  may  be  pleadei 
by  way  of  estopped!  in  another  action  between  th^  same  par- 
ties, or  their  privies,  in  respect  of  the  same '&ct<^' titles  - " 

To  an  action  of  trespass  for  digging  and  getting  coals  oat 
of  a  coal-mine*,  alleged  by^the  plaintiff  to  be  within  and 
under  his  close,  called  the  Cow  Close;  the  defendants 
pleacted,  and  shewed  title  regularly  brought  down' to >9iem 
in  right  of  the  wife,  by  fine,  recovery,  &c.  from  one  Sir 
Jfohn  Zouch,  who  in  the  39th  year  of  Elizabeth^  wa^  s/ised 
inrfee  of  tlie  manor  of  Aifreton,  and  4>f  certain  ^messuajpes 
and  lands  within  the  manor,  by  virtue  of  which r>tiJtle,tb(sy 
claii|ied  all  the  coals  under  those  lands,  except  such  as  jwere 
Vi^ithin  and  under  any  of  the  messiHages,  builoiugs^  bWrhWrdy, 
and  grouurts,  which,  at  the  time  of  a  recovery,  feutf^red' in 
the  reign  6f  Queen  Elizabeth,  vvefe  standiqg  a%id  beijig 

d  SiercM  ▼.  Wluttler,  il  Eait,  si.         e  Outram  ▼.  Moirewwod  Mid  EUcd  Uk 
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u|KHi  the  sbid  brndB  and  teneukedU^  and  which  coal  minea, 
with  the  exception  aforesaid,  passed  under  a  bargain  and 
sale  from  Sir  John  Zouch  to  certain  bargainees;  and  the 
defendant  averred^  that  tbe  coals  in  question  were  under  the 
lands  of  that  former  owner.  Sir  J.  Zouch,  and  were  derived 
by  bargain  and  sale  to  certain  immediate  bargainees,  add 
from. them  to  the  defendant,  the  wife,  and  were  not  within 
or  under  any  of  the  messuages,  buildings,  orchards,  and 
gardens,  whicif  were  the  subject  of  the  exception.  To  this 
plea  the  plaintitf  replied,  and*  relied,  by  way  uf  estoppei, 
upon  a  former  verdict  obtained  by  him  in  an  action  of  tres* 
pass,'  brought  by  him  against  one  of  the  defendants,  F/tlen, 
the  wife  of  tbe  other  defendant,  she  being  then  sole,  in 
which  he  declared  for  the  same  trespass  as  now;  to  which 
the  wife  pleaded,  and  derived  title  in  the  same  manner  s^ 
now  done  by  her  and  her  husband,  and  alleged,  that  the  coal 
mines  in  question,  ip  the  declaration  mentioned,  were,  at 
the  time  of  making  the  before-mentioned  bargain  and  sale, 
by  Sir  John  Zouch,  parcel  of  the  coal  mines  by  that  inden- 
ture bargained  and  sold:  upon  which  point,  viz.  whether  tbe 
coal  mines,  claimed  by  the  plaintiff',  and  mentioned  in  his 
declaration,  were  parcel  of  what  pa^sed  under  Zouch^s  bar* 
gain. and  sale  to  the  persons  under  whom  the  wife  claimed» 
an  issue  was  taken,  and  found  for  the  plaintiff,  and  against 
the  wife.  Tbe  question  was,  whether  the  defend'ants»  the 
husband  and  wife,  were  estopped  by  this  verdict,  and  judg* 
ment  thereupon,  from  averring  in  the  present  action  (con* 
trary  to  the  title  so  there  found  against  tbe  wife),  that  tbe 
colli  mines  now  in  question ;  were  parcel  of  the  coal  mines 
bargained  and  sold  by  the  beforC'-mentioned  indenture.  It 
was  holdeu,  that  the  husband  and  wife  were  so  estopped, 
and.  consequently,  that  the  plaintiff  ought  to  recover. 

6.  Licence. 

m 

To  an  action  of  trespass,  the  defendant  may  pleads  that  be 
committed  the  supposed  trespass  by  leave  of  tbe  plaintiff. 

Where  a  person  is  Hcensed  to  do  an  act,  it  is  nefcessarily 
implied,  that  he  may  do  every  thing  without  which  that 
act  cannot  be  done. 

Hence,  where  to  trespass  against  A.,  B.,  and  C,^   for 

,.brieakii|g  and  entefing  plaintiff's  house,  and  continuing  there 

ten.daQ^s,  and  selling  divers  goods;  the  defendants  pleadey, 

that  before  the  time,  when,  &c.  tlie  plaintiff  licensed  A.  to 


,/  .:  .   r . 
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t  DeBDitT.  Groyer  and  otliera,  WUleii,  195. 
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aata?  thm  kotMe,  and  to  continue  therein  for  the  sale  of  his 
medft.  by  nirlue  ef  which  licence  A.»  in  his  own'  right,  and 
B*  aad  C.y  aa  bia  aervaata,  peaceably  entered  the  house  bjr 
iht  door»  &ha»  epeii,  lo  sell  the  said  goods,  and  in  and  about 
ihe  sale  ef  joeda,  neeessarily  eontinued  in  the  house  far  ten 
fUy^i  4c.  coaehidtag  with  a  verification.  On  demurrer,  it 
waaolgected^  tha^  the  licence  waa  persoaal  to  A.,  and,  con- 

aueatly,  it  co»ld  not  justify  the  entry  of  any  other  person, 
at  leaafe  it  oi^bt  to  have  appeared  on  the  fece  of  the 
plea^  that  the  eatry  of  the  other  defendants  waa  necessary 
fof  the  purpesea  meationed  in  the  licence,  ^nt  the  court 
ovavrvled  the  eh^ection,  Willea-C.  J.  observing,  that  unless 
l^man  could  sell  goods  to  himself,  it  waa  absurd  tocootead 
that  this  waa  a  licence  to  A.  only  to  go  into  the  house ;  be- 
sidea,  it  waa  highly  probable,  that  be  might  want  to  take 
aeveral  persons  with  hia»,  in  order  to  assist  in  the  sale;  and 
^is  ia sufficiently  set  forth  in  the  plea;  for  it  is  alleged,  that 
aU  tbnae  mcesswdfy  continued  in  the  house  for  ten  days,  to 
sell  the  said  gooda ;  and  if  their  conttnuance  therein  were 
necessary,'  their  entrance  must  certainly  be  so  too,  and  was 
therctfore  sufficiently  alleged  (16). 

Where  the  plaintiff  complains  of  seveml  trespasses  com* 
mitted  on  seveml  days',  and  the  defendant  pleads  a  licence, 
tO"  which  the  plaintiff  replies  de  injuria  sua  propriA  absque 
tfaU  eemsA;  it  is  incumbent  on  the  defendant  to  shew  a 
licence  for  each  act  of  trespass  proved  by  the  plaintiff.  In 
such  case  it  is  not  necessary  for  the  plaintiff  to  new  assign ; 
for'  the  meaning  of  the  replication  is,  that  the  defendant 
oommitted  the  several  trespasses  without  a  licence  for  each. 

Licence  to  enter  and  occupy  land  for  a  certain  time 
amounts  to  a  lease,  and  ought  to  be  pleaded  as  such^. 

The  defendant  may  also  justify  an  entry  into  the  house  or  . 
land  of  another  under  a  licence  in  law.    Such  is  the  entry 

%  BarncsT.Haiit,B.R.  Trin.T.  I8O9.    h  Adin.  per  cur.  5H.7.  1.  a.  cited  is 
1.1  £Mt,  4S}.  Plewd.  549.  a. 


(15)  In  Hi  I.  13  Hen.  ?•  13.   the  distinction  is  taken  between 
those  licences  that  are  given  for  pleasure,  and  those  for  pro6t;  that' 
the  former  are  merely  personal,  but  that  in  the  latter  case,  the  per-* 
son  to  whom  the  licence  is  given  may  take  others  trith  him^'''  Et 
isfiint  si  on  me  Ireense  a  avoir  un  arbre  \n  soo  bois,  mes  servaots 
jubtifieront  le  sier  del  arbre  et  IVntrer."     The  fojjnnec  br^och^of  < 
this  distinction  is  also  supported  by  a  passage  in  Finches  Law,  ]6 
and  17,  tind  the  latter  by  a  case  in  M.  13  Hen.  7.  10.    Durnford^s 
note,  WiUes,  197. 
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into  an  inn  or  tavern  at  seasonable  tunes,  an  entry  to  de- 
mand rent  due  for  the  ei\fQy(iient  of  the  land,  or  to  distnun* 
for  the  rent  in  arrear,  or  to  distrain  cattle  damage  feasatit 
Such  also  is  an  entry  for  tbe  purpose  of  ttxecutisg  (ma 
legal  manner)  tbe  process  of  the  law ;  the  eatry  oi  ai 
mainder-man  or  reversioner  to  view  the  state  of  repair, 
see  whether  any  waste  has  been  committed  on  tlte^stat^; 
the  entry  of  a  commoner  to  view  his  chUIo»  and  tbeliiiwu 
Having  stated  several  instances  in  which  the  taw  permits  a 
person  to  enter  the  house  or  land  of  another,  we  piieeeed  1k» 
inquire  in  what  cases  a  party  shall  be  deemed  a  trespeiBMr 
ab  initio;  as  to  which  the  follofwiag  distinctions  must  be 
observed  : 

1/ Where  an  entry,  authority,  op  licence,  is  given  to  any 
pAjraoQ  %  /air,  and  be  abuses  it  by  tbe  commission  of  some 
act,  there  he  shall  be  conaidered  as  a  trespaf^v  ak  initio,  Le^ 
from  tbe  first  entry;  for  tbe  law  determine»from  tbe  sub«^ 
sequent  act,  quoaaimoy  or  to  what  intent  the  original  entry 
was  made;  as,  if  a  person  enters  an  inn  or  tavern  and  after* 
wards  commita  a  trespass,  by  ^irrying  away  any  thing,  tbe 
law  adjudges  that  he  entered  for  that  purpose,  and'b^ausa 
the  act  which  demonstrates  it  is  a  trespass^  be  sball^be  a 
trespasser  ab  initio ;  but,  in  such  case,  if  the  pafly  ie  guilty 
of  a  mere  non*feasance,  as  in  the  case  o<  an  entry  into  an  ine, 
and  refusing  to  pay  for  the  liquor  which  he  has  constrmed^^ 
there  he  cannot  be  considered  as  a  trespasser  ai  initio^  be- 
cause a  mere  non-feasance  does  not  amount  to  a  trespass.  So 
where  one  who  has  distrained  a  beast  damage  feaaant,  or  taken 
auestray,  kills  or  works  il^,  be  shall  be  doemed  a  treapasser 
ab  initio;  but  a  refusal  to  deliver  the  beast,  on  tender  of 
amends,  being  a  mere  non-feasance,  will  not  be  considered* a*. 
a  trespass  with  force  ab  initio.  It  is  clear,  therefore,  that  in 
order  to  constitute  a  person  a  trespasser  ab  initio,  the  party 
must  have  been  guilty  of  a  subsequent  act  of  trespass. 

9.  Where  tbe  entry,  authority,  or  licence,  to  do  any  thing. 
in  given  by  the  party ^  there  although  the  person  io  whom 
the  authority  is  given  may,  by  the  commission  of  subse« 
quent  acts,  be  a  trespasser,  yet  such  subsequent  acts  will 
not  aflfect  the  original  entry,  so  as  to  make  that  which  was 
sanctioned  by  the  authority  of  the  party  complaining,  a  tre&- 
paa&  In  this  case,  therefore,  the  subsequent  acts  only  will 
amount  to  trespasses. 

i  tlht'ear^tem'  ewe,  9  Rfep.  146.  a.  k  OxTi»y  v.  Wafts,  i  T:  R.  i  j  ' 
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.  6i  .Pncen, 

Ad  officer  eitinot  justify  the  brectking  open  an  outwand 
(hot  or  window^  in  order  to  execute  process  in  a  civil  sitit; 
butif  he  finds  the  outward  door  open,  and  enters  that  way, 
or  if  the  door  be  opened  to  him  frooi  within,  and  be  enters, 
he  may  break  open  inward  doors,  if  he  finds  that  necessary, 
in  order  to  execute  his  process.  And,  as  it  seemsP,  this 
rule  holds,  although  the  defendant  he  not  in  the  house  at 
the  time;  but  in  such  case  the  officer  must  first  demand  ad* 
mittance,  and  this  demSnd  must  be  pleaded  (16). 

A.,  an  excise  officer*,  applied  te  the  commissioners  of 
excise  for  a  warrant  to  search  the  bouse  of  B.  The  cook 
missioners,  being  satisfied  with  the  reasonableness  of  his  sus- 
picion, granted  a  warrant,  empowering  A.  to  enter  the 
Douse  of  B.,  and  seize  all  run  tea  which  should  be  there 
fodRd  fraudulently  concealed.  A.  accordiuely  entered  B.*8 
bouse  in  the  day  time,  and  broke  open  a  lock  which  B.  had 
reused  to  open,  and  rummaged  his  goods^  but  did  not  find 
any  tea.  In  an  action  of  trespass  brought  by  B.  against  the 
officer,  it  was  holden,  that  upon  the  true  construction  of  the 
Stat  10  Geo.  1.  c  10.  s.  13.  the  officer  was  justified,  although 
there  was  not  any  tea  found,  or  any  evidence  given  of  the 
grounds  of  his  suspicion. 

In  an  action  against  a  sheriff  for  breaking  and  entering 
plaintiff's  house,  and  staying  therein  three  weeks,  the  de- 
fendant pleaded  a  justification  under  process  as  to  breaking 
and  entering,  and  staying  in  the  house  twent^^-four  hours*. 
The  plaintiff,  admitting  the  writ^  replied  de  injuria  snd  prch 
pria. absque  residuo  causes.  The  defendants  proved  their 
justification;  but  it  appeared  that  the  officer  continued  in 
the  plaintiff's  house  beyond  twenty-four  hours.  Ld.  ^tten- 
borough  was  df  opinion,  that  the  plea  applied  to  the  whole 
declaration,  and  that  if  the  plaintiff  meant  to  rely  upon 
the  excess  beyond  the  twenty^four  hours,  he  ought  to  bav^ 
said  so  by  a  new  assignment.     Tlie  residue  of  the  cat$se  men-* 


I  Foster^i    Discourse   of   Homicide,        135.  in  whiich  Bociockv , 

cbap.  8.  8.  19.  a  Bl.  R.  did.  3  VVU«.  434.  w^  oTcr* 

in  Ralcliffe  v.  Burton,  3  Bo«.  Sc  Pal.  ruled. 

(*93.  o  MonprivtU  t.  Smith,    S   C«ttp- 

n  Coeperv.  Booth,  B.  R.T.  i?5G.  3.  |7.P.  C.  175. 
on  error  from  C.  B.  3  £sp.  N.  P.  C. 


■T"*— *'^^^*^— — "*  ■■■  I   ■  I   a    ■  ■     I         n         1^— iiw»^l»*     * 


(16)  For  justifications  under  proci^BS  of  superior  and  inferior 
ivurta,  sea  aote»  Ut*  lagmaoiniient^  p.  93^-hB|9« 


tioned  in  the  plea  was  alone  put  in  issue,  and  the  length 
of  time,  during  which  the  ofifteer^  remained  in  the  house, 
was  rendered  immaterial. 

7.  Hiikt  of  fVay  (17).      .' 

To  trespass  qu,  cLfr.  the  defendant  may  plead  a  right  of" 
way  over  the  locus  in  quo,  and  thrit  in  the  exercise  of  such 
right  he  committed  the  trespasses  complained  of. 

There  are  four  kinds  of  wavs';  1.  a  footwav;  2.  a  horse-, 
way,  which  includes  a  footway  ;  3.  a  carriap^eway,  which 
includes  both  horseway  and  footway ;  4.  a  driftway. 

Although  a  carriageway  comprehends  a  horseway,  yet  it , 
^does  not  necessarily  include  a  driftway"*.  It  is  said',  however, 
that  evidence  of  a  carriageway  is  strong  presumptive  evi-, 
dence  of  the  grant  of  a  driftway.  /,     ' 

.    These  ways  are  either  public,  or  bighnr?ajrs  for  ail  persons, ! 
or  private  ways  (18). 

An  highway  {termed  in  Law  French  chirti!n)1s  a  wayf<>r 
air  the  king's  subjects  to  pass  and  repass*.  It  ii  dalled  regfa 
via^  or  the  kitig's  highway,  although  the  king  cah  only  ♦ 
claim  a  passage  for  himself  and  his  subjects*  for-the  freehold 
and  the  profits  growing  there,  as' trees,  and  oth^r  things, 
are  in  the  lord  of  the  soil. 

Where  the  owner  of  land  builds  houses  upon  it*,  forming 
a  street,  whi(^h  he  permits  to  be  used  as  an  highway,  al- 
though an  absolute  transfer  of  the  property  in  the  soil  can- 
not be  presumed,  yet  a  dedication  of  the  way  to  the  public 
will  bp  presumed,  so  far  as  the  public  have  occasion  for  it, 
for  the  purpose  of  passing  and  repassing-  along  the  same*  . 
Butproof  of  a  bar  having  been  placed  aaross  the  street^  at 

_  m 

p  tnst.  56.  A.            '  t  Laiie  v.  Shepherd,  Str.  1004*  . 

,q  Balltrd  v.  Dyicm,  l  Tauttt.  R,  979<  »  lUbcrts  v.  Karr,  Surrey  Leat  An. 

T  iter  Cbwnbre  J.,  S.  C.     .  i8os.  coram  Heath  J.,  i  Camp.  N. 

a  Terms  de  la   Icy  v.  Cbimiu,    Bro.  P.  C.  2<)2. 
Abr.  Chimin,  pT.  9,  lu,  1 1. 


'(17)  For  right  of  common,  see  ante,  tit.  Common,  and  tit.  R»- 
pleijbD»  pleas  in  bar  to  avowry  for  damage  feasant,  p.  1073.  For 
right  of  fishery,  aee  aate,  tit.  Fishery,  p.  743. 

(18]  **lf  a  way  leads  to  a  market,  and  is  a  common  way  for  all 
trwMlMMr And.. communicates  witii  a  great roa<)»  it. is  an  highway; 
but  if  it  leads  only  to  a  church,  to  a  private  house,  or  village,  or 
to  fields^'  it  18  a  private  way.  But  this  is  niutjter  of  fact,  and  much 
depends  on  reputat'toA.*'  rec  Hale  C.  J*  Aus(i|ri» case^  V enU'.  ISd* 
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th%  time  whM  the  street  was  made,  evea  although  such  ber 
may  have  been  subsequently  destroved,  will  rebut  the  pre- 
sumption of  a  dedication  to  the  public;  for  it  must  appear 
Aat  the  dedication  was  made  ofienly,  and  with  a  deliberate 
purpose.    N.  There  cannot  be  a  partial  dedication  to  tbe 

?ublic,  although  there  may  be  a  grant  of  a  footway  only*, 
ermttting  the  public  to  have  the  free  use  of  a  way  in  a 
•treet  in  London  for  six  years,  has  been  bolden  sufliicient 
evidence  of  a  dereliction,  where  no  bar  has  been  put  up^. 

Trespass  for  entering  plaintiflTs  close*  and  pulling  down 
a  gate.    Plea,  that  there  was  a  public  footway  over  the  iocus 
in  quo^  and  because  the  gate  was  wrongfully  erected  across 
the  same,  the  defendant  pulled  it  down.    It  appeared  in 
Evidence,  that  the  gate  in  question  had  been  recently  put 
up  in  a  place  where  a  similar  gate  bad  formerly  stood,  but 
where,  tor  the  last  twelve  years,  there  had  been  none.    It 
was  thereupon  contended,  for  the  defendant,  that,  from  suf- 
fering tbe  gate  to  be  down  so  long,  and  permitting  the  pub- 
lic to  use  the  wav,  without  obstruction  for  so  many  years, 
tbe  plaintiff,  and  those  under  whom  he  claimed,  must  be 
considered  as  having  completely  dedicated  the  way  to  the 
public^  and  that  the  gate  could  not  be  repla^ced.     The 
plaintiff,  however,  had  a  verdict,  which  the  Court  of  Kill's 
Bench,  the  following  term,  refused  to  set  aside. 

A  private  way  is  a  right  which  one  or  more  persona  have 
of  going  over  the  land  of  another.  This  may  be  ctaUned 
either  by  grant,  prescription,  custom,  bv  express  reserva- 
tion, as  necessarily  incident  lo  a  grant  of  land,  or  by  virtue 
of  asi  enclosure  act. 

1.  fly  Grant — A  private  way  may  be  claimed  by  grant; 
M  if  A.  grant  that  B.  shall  have  a  way  from  C.  through  such 
a  close  (beiotiging  to  A.)  to  M.  So  if  A.  covenants  that  B. 
shall  enjoy  such  a  way,  it  amounts  to  a  grant'. 

Under  the  grant^  ''  of  a  free  and  convenient  way  in,  through, 
And  over  a  slip  of  land,  leading  from  — — -  to 


»-*i^ 


with  liberty  to  make  and  lay  causeways,  &c.  smd  to  use  the 
same  with  carriages,  and  to  carry  coalsy  &c.**  tbe  grantee 
has  a  right  to  make  any  such  way  as  is  necessary  for  tbe 
carrying  that  commodity,  e.  g.  a  framed  waggon*- way. 

Under  the  grant  of  a  way  firom  A.  to  B.«,  In^^  thrt^ugh^  and 

X  S.  C.  s  Letbbiidg«  r.  Winter,  i'  CiQ|p.  N. 

J  Per  Lord  %Hkywk  C.  J.  Tnisteet  of  P.  C.  263.                                 * 

Rngby   Cbftrity  ▼.    Merryweather,  a  3  Lev.  305. 

Middlctex  Sittiop,  May  9<>th,  1790.  b  Senhome  t.  Christian,  1  T .  R.  sSt. 

^1  £Mt,  376^  0.  c  S.  C. 
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along  a  particular  Vay,  the  gfantee  is  not  justified  in  making 
a  transverse  road  across  the  satne. 

If  a  peri^on  has  a  way  tbrougb  a  close',  in  a  particuls^r  di- 
.rection,  and  he  afterwards  purchases  other  closes  adjoining, 
he  cannot  extend  the  way  to  those  closes. 

In  pleading  a  right  of  way  under  a  grant,  regularly  there 
ought  to  be  a  profert  of  the  deed;  but  if  the  deed  has  tieen 
lost*  **  by  time  or  aocident/'  it  may  be  so  stated  in  the  plea^ 
and  that  will  dispense  with  the  necessity  of  a  profert. 

At  common  law/the  right  to  repair  is  incident  to  the 
grant  of  a  way^ 

A.  granted  to  B.*,  his  heirs,  and  assigns,  occupiers  of  cer- 
tain houses  abutting  on  a  piece  of  land  about  eleven  feet 
wide  (which  divided  those  houses  froa.i  a  house  then  belong- 
ing to  A.))  the  right  of  using  the  said  piece  of  land  as  a  foot 
or  carriage  way,  and  gave  him  "all  other  powers,  &c.  inci- 
dent or  necessary  to  the  enjoyment  of  the  way  ;'*  it  w?w 
holden,  that  under  the  terms  of  this  grant,  the  grantee  tvas 
entitled  to  put  down  a  flag-stone  upon  the  piece  of  land  in 
front  of  a  door  opened  by  him  out  of  bis  house  into  this 
piece  of  land;  Chambre  J.  observing,  that  the  nature  of  the 
thing  "Was  Ttiate rial  in  considering  the  effect  of  the  words. 
The  way  vvas  granted  for  the  occupation  of  a  dwelling- 
tKMiae,  and  the  grantee  oueht  to  have  every  thing  needful 
for  the  occupation  of  his  dwelling-house,  he  ought,  there- 
fore, to  have  the  opportunity  of  repairing  the  w«y  in  such 
a  muniier,  that  it  should  not  be  wet  or  dirty,  when  he,  or 
his  family,  or  his  visitors  enter.  If  any  inconventeoce  hid 
been  opcasioned  to  the  grantor,  it  might  make  a  diffisrence; 
^ut  jthat  was  uot  the  case  here,  nor  was  it  to  be  feared  that, 
any  right  could  hereafter  be  set  up  in  respect  of  the  soil,  in 
consequence  of  this  stone  having  been  put  down;  for  the 
precise  extent  of  the  road  was  pointed  out 

A  person  having  a  pnua^e  way  over  the  land  of  another*, 
cannot,  when  the  way  is  become  impassable  by  the  over- 
flowing of  a  river,  justify  going  on  the  adjoining  land,  al- 
though such  land,  together  with  the  land  over  which  the 
way  is,  both  belong  to  the  grantoir  of  the  way  (19).         ] 

m 

4  1  .Rol.  991. 1.  50.    I  Mod.  100.  g  Gerrttd  v.  Cooke,  9^  Botf.  &  Pul.  N. 

e  Read  v.  Brookmau,  3  T.  R.  151.  R.  109. 

f  Sembl.  1  .Hauod.  323.  Admitted  per    b  Taylor  v.  Whitehead,  I>ou|^.  744. 

fealh  atul  Chwnbi*«  J».  in  d  Bof .  &  -     >, 

ul.  N.R.  io(i. 


(19)  «  Highways  are  governed  by  a  difSerent  ptincitrie.    They 
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S.  By  Prescription. — A  private  way  imy  tbo  be  claimed 
by  prescription^  e.  g.  that  defendant  is  seiaed  ni  feeof  acer* 
tain  messuage,  and  that  he»  and  all  those  tcliose  estate  he 
has  in  the  said  messuage,  have,  from  time  immemorial,  had 
a  footway,  &c. (as  the  case  may  be)  from  ■■■  to  ■    ■ 

From  the  words  in  italics,  this  plea  is  termed  prescribing 
in  a  que  estate.  A  right  of  way  being  an  easement  merely, 
and  not  an  interest,  it  is  not  proper  to  lay  the  way  as  appen- 
dant or  appurtenant^. 

If  the  defendant  be  a  particular  tenant,  as  tenant  for 
years  under  a  person  who  is  entitled  to  a  way  by  prescrip- 
tion for  himself  and  his  tenants,  the  plea  must  set  forth  the 
seisin  in  fee,  the  prescription,  and  the  demise  from  the  te- 
nant in  fee  to  the  defendant,  in  conformity  to  the  rule  of 
pleading,  that  wherever  a  particular  estate  is  pleaded,  it 
must  be  shewn  and  derived  from  the  fee*. 

Unity  of  possession  of  the  land  to  which  a  way  is  appur- 
tenant by  prescription,  and  of  the  land  -over  which  the  way 
is,  will  extinguisn  the  way;  for  the  prescription  is  gone, 
and  the  way  is  against  common  right*. 

As  from  an  adverse  enjoyment  of  a  way  for  twenty  years, 
or  upwards'',  a  right  by  grant  may  be  presumed,  it  is  in 
many  cases  advisable  to  claim  the  way  under  a  non«existing 
grant,  as  well  as  by  prescription,  lest  proof  of  unity  of  pos- 
session, at  some  distant  point  of  time,  should  destroy  tbe  ti- 
tle by  prescriptioh*  (20). 

A  claim  of  a  prescriptive  right  of  way  from  A.',  over  the 
defendant's  close  unto  D.,  is  not  supported  by  proof  that  a 
close  called  C,  over  which  the  way  once  led,  and  which 
adjoins  to  D.,  was  formerly  possessed  by  the  owner  of  close 
A.,  and  was  by  him  conveyed  in  fee  to  another  person, 
without  reserving  the  right  of  way,  for  thereby  it  appears 
tbat  the  prescriptive  right  of  way  docs  not,  as  claimed,  ex- 
tend unto  D.,  but  stops  short  at  C. 

i  Rastairs  Entr.  617.  pi.  5.  «d.  sd..  ml  Roll.  Abr.  935.  (CO-pl.A- 

I  Godley  v.  Frith,  Velv.  159.  n  CampbtJl  v.  AVilsoii,  Q  £ast,  afiS. 

I  Scilly  ▼.  Dally,    D.  P.   Salk.   562.  o  .^ec  3  T.  R.  157. 

CarUi.  445.  l/d.  Raym.  331.   Jodpr-  p  Wright  v.  Rattray,  TEasI^  11.4^7^ 
•'   meiit amrmed  00 error:  reco^aed 
. ,  in  3  Wila.  7«.    . 


^are  for  the  public  service^  aud  if  the  usual  track  \h  impassable,  iti» 
riov  the  general  good  that  people  should  be  eutilled  to  pn^  iq  auo- 
ibprjijoe."    Per.  Ld.  Mansfield  C. -fc,  S.  C. 

(20)  See  aute,  p.  1004,  n.  (3).  -   ' 
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But  where -iti  trespass  rjUicl.fe^the  defietndant  prescribed 
for  an  ocoupation  way  from  his  own  close  "  unto,  through; 
and  over"  the  locus  in  quo,  to  and  unto  a  certain  highway, 
&c.,  it  was  holden,  that  such  plea  might  be  sustained, 
the»i^^  it  appeared  that  one  out  of  several  intervening 
closes  was  in  the  possession  of  the  defendant  himself. 

In  trespass  for  breaking  gates,  and  entering  plaintiff's 
ck)»^,  defendant  proved  a  prescription  to  use  a  way  in  the 
locus  in  quo,  for  the  inhabitants  of  Water-Eaton,  and  other 
townSf  to  ,w»o  to  Leighton  and  Woburn*  The  prescription  in  ' 
defendant's  plea  was  for  the  inhabitants  of  Water-Eaton 
only.  Probya  J. — "The  proving  more  does  not  vitiate  the 
prescription.**     Verdict  for  defendant. 

Evidence  of  a  prescriptive  right  of  way  for  all  manner  of 
carriages,  does  not  necessarily  prove  a  night  of  way  for  art 
manner  of  cattle*  (21). 

5.  Bff  Citstom.'-^A.  custom  that  every  inhabitant  of  such 
a  vill  shall  have  a  way  over  such  land,  either  to  church  or 
to  market,  is  good,  because  it  is  but  an  easement,  and  not  a 
profit. 

A  tithe-owner  is  entitled  to  make  use  of  the  road  ordina- 
rily used  for  the  ordinary  occupation  of  the  close  in  which 
the  tithe  is  takenS  but  he  cannot  justify  carrying  his  tithes 
home  by  any  other  road,  although  the  farmer  himself  may 
have  used  it  for  tlfe  occupation  of  his  farn)^ 

4.  By  express  Reservation. — A  right  of  way  may  be 
claimed  by  express  reservation;  as  wbei^e  A.  grants  land  to 
another,  reserving  to  himself  a  way  over  such  land« 

^.  Jftckion  V.  Shillilo,  Trin.  as  G.  3.  b  Ballard  y.  Dyion,  1  Taunt.  R.  97^ 

C.  B.  cited  I  East's  R.  381 .  t  AdmiUed  in  Cobb  t.  Selby,  2  N.  3- 

r  Fouiitaiu  ▼.  Cook  aud  oibera,  Buck-  466. 

ino^baui Sam.  Ass.  1737.  Seijt.Leedfr*  u  Adjudged,  Si.  C. 


(21)  Ettent  of  the  usdg^  is  'evidence  of  a  right  only  coiiimensu* 
rate  with  the  use.  Hence  use  of  a  way  for  carriages  aud  pig$»  is 
irat  proof  of  a  right  of  way  for  oxen.  Per  three  judges,  S.  C; 
*  Chaoibre  J.  contra.  "  1  have  always  considered  it  asj  a  mHtter  of 
evidence,  and  a  proper  question  for  a  jury,  to  find  whether  a  right 
of^way  for  cattle-  is  to  be  presumed  from  the  usage  proved  fur  a 
cartway.  Consequently,  although  in  certain  cases  a  t(eiieral  way 
fdr  oarritisjes  may  be  good  evidence,  from  which  a  jury  may  infer  a 
right  of  this  kind,  yet  it  is  only  evidence;  and  they  are  to  compare 
the  reasons  which  they  have  for  forming  an  opinion  on  either  side.*' 
P«r  Sir  J.  Mansfield,  S.  C. 
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6.  For  Neceasity.^^lt  a  persou  baying  a  dote^  beattcMon 

e^ery  suk  by  his  own  land,grant8  theclo»e  tp  another,  the 

■  grantee  shall  have  a  way  to  die  close,  as  moident  to  the 

irraiit,  or,  as  it  is  sometimes  termed,  a  ^ay  of  necessity ; 
or  otherwise  be  cannot  derive  any  benefit  from  the  gmot*. 

If  A.  has  four  closes  lying  together,  and  sells  three  of 
them  to  B.,  reserving  the  middle  close,  to  which  A.  has 
not  any  way,  except  through  one  of  those  closes  which  be 
sold,  although  he  reserved  not  any  w4y,  yet  A.  shall  have 
'  a  way  to  the  middle  close,  as  reserved  to  him  by  operation 
of  law^. 

J.  &,  as  a  trustee,  conveyed  land  to  another,  to  which 
there  was  not  any  way,  except  over  the  trustee's  land;  it 
was  bplden,  that  a  rlgbt  of  way  passed  of  necessity,  as 

incidental  to  the  grant*. 

If  A.,  the  owner  of  a  close  over  which  there  is  a  right 
of  way*,  plough  up  the  way,  and  assign  a  new  way,  any 
pei-sou  may  justify  using  the  new  way  as  long  sa  il  iii» 
open;  but  if  A.  afterwards  stops  up  the  new  way,  the  i«- 
nioval  of  the  obstruction  to  the  new  way  cannot  be  Juaii- 
fied,  as  will  appear  from  the  following  case : 

A.,  the  owner  of  a  close  situate  within  a  close  belonging 
to  B.\  had  a  prescriptive  right  of  way  through  B.'s  close  to 
his  own:  twenty-four  years  before  action  brought,  B,  had 
stopped  up  this  way,  and  made  a  new  way,  which  bad  been 
used  ever  since,  but  latterly  B.  stopped  up  the  new  way ; 
in  an  action  brought  by  B.  against  A.  for  going  over  the 
new  way,  it  was  holden,  that  A.  could  not  justify  using  this 
way  as  a  way  of  necessity,  but  that  he  should  either  have 
gone  the  old"  way,  and  thrown  down  the  enclosure,  or 
brought  an  action  against  B.  for  stopping  up  the  old  way. 
The  new  way  was  only  a  way  by  suftei-ance  during  the  plea- 
sure of  both  parties,  and  A.,  by  stopping  it  up,  determined 
his  pleasure. 

Having  detailed  the  several  methods  by  which  a  party 
may  entitle  himself  to-  a  way  over  the  land  of  tmotber,  it 
may  not  be  improper  to  sut^join  a  few  remarks  relativa  to 
the  ibrm  of  pleading  a  right  of  way,  and  of  replying  therata 

Pleading  Right  of  fTay.— In  pleading  a  right  of  way,  the 

defendant  ought  to  shew  the  nature  of  the  Vii^ay,  t.  e.  whe- 

,    ther  it  be  a  footway,  horse-way,  or  carriage-way ;  other- 

*         > 

x-t  ie#t.  A^  60.  fl  17*  M  ■«»«>*  V.  yr€iMP»>ifc,'S  T.  It  <|^ 

y  Per  cor.  in  Ciarke  v.  Cogger  Cro.    a  Home  ▼..  WidUt,  Y«lr.  ut. 
^•cl70.  b  Rcig««M9  T.  £diMf4i,  Wiliic,  iSs. 


r 
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I  wiae  tbe<j)i»  iiriH  be  b»d,  on  deinurrei^/  ior  uneeTtai&ty : 

9  this  rule. applies  both  to  public  and  private  waya;  but  ia 

R  other  reapecta,  the  foroi  of  pleading  a  public  highway i is 

I  more  general  than  that  of  pleading  a  private  way.     Hence, 

r  it  has  been  holden,  that  in  a  plea  of.a  public  iiigbway^  it 

,  is  not  necessary  to  state  either  the  places  from  which  and 

,  to  which  it  leads'^,  or  that  such  way  has  existed  from  tioie 

[  immemoria)^     It  is  sufficient  to  state  compendiously,  that 

[  .  it  is  a  public  highway  ;   but  in  pleading  a  private  \yay, 

the  terminus  a  quo^  and  terminus  ad  quern,  ought  to  oe 

set  fo^th^ 

» 

Id  replying  to  a  plea  of  right  of  way,  tlie  plaintiff  either 
admits  the  right,'and  new  assigns,  e.  g.  extra  tiam^  or  that 
the  plaintiff  has  used  the  way  in  a  different  manner  than 
that  to  which  he  was  entitled  ;  or  he  denies  the  right;  and 
here  it  is  to  be  observed,  that  in  denying  the  right  the 
plaintiff  must  adopt  the  form  of  a  special  traverse,  in  con- 
formity to  the  rules  of  pleading,  vvhich  do  not  allow  tl>e 
general  traverse  de  injuria  sua  propria  absque  tali  causa  to 
be  pleaded  in  cases  where  the  defendant  insists  on  a  rights  ; 
and  which  rule  holds  as  well  where  the  defendant  justities 
by  command  of  another  claiming  the  right,  as  where  be 
insists  on  the  rigbt  in  himself  \ 

To  a  plea  claiming  a  right  of  way,  the  plaintiff  may  tra- 
verse the  right,  and  give  in  evidence  that  the  way  had  been 
stopped  up  by  order  of  two  J.  P.  under  the  stat.  13  G.  3. 
c.  78.  s.  IP.  (22)  and  that  defendant  committed  the  trespasses 
complained  of  after  the  way  was  so  stopped  up. 
« 

c  Alban  v.  Bronnaalt,  Yel^.  163.  g^  Riiialibrookc  ▼.  Fnsanie,  4  Leon.  16. 

d  RfMise  r.  BMrdin,  1  H.  Bl.  35 1 .  Crofrate'i  case,  8  Rep.  GS.  b.-GMtper 

e  Aspindalt  v.  Browu,  3  T.  R.'d65.  ▼.  Moake,  Wilies,  S4. 

f  s  Leon.  10.  h  Cockerill  ▼.  Armitron^  Willet,  99. 


■^— *— ^".^^^w" 


(2^2)  By  which  it  is  enacted*,  that  "  when  it  shall  appear  uppn 
tho  view  of  two  J.  P.  that  any  puhlic  footway,  &c.  may  be  diverted, 
80  «« to  make  the  same  nearer  or  more  commodious  to  the  public^ 
and  the  owners  of  the  lundK  through  which  such  new  footway,  &c. 
•9  propcKicd  to  he  made,  ahall  consent  thereto,  by  writing  uuder 
their  l;)audH.aiid  aenls,  it  shall  be  lawful,  by  order  of  8uch  J.  P.  at 
special  M'*>,Nionb,  to  divert  and  turn,  and  Mop  pp  such  footway,  &c. 
aod  to  f;urchas*'  the  ground  for  such  new  footway,  &c.  in  tin?  inan- 
per,'  and  sui)ject  to  the  exceptions  and  conditions  prescribed  in 
a  former  part  of  this  statute,  with  regard  to  highways,  to  be  wi- 
d^ja^  or  ,d,iv)erted«     Avd  wliere  such  footway,  &c.  thai  I  Ix  aq  or- 

*  Stat.  18  G.  3.  e  7S.  a.  19- 


lite  Tfi.B$PAJ8$. 

But  to  enable  the  plaiotifT.to  avail  himself  otiauchjin. ol- 
der, it  must  appear  that  tbe  order  has  pursued  the  iofiQi.  pre- 
scribed in  the  schedule  to  which  the  eoactiag  part  qC  the 


der^d  to  be  stopped  up,  and  such  new  footway,  &c.  set  out  aud 
.appropriated  io  lieu  thereof,  an}'  person  aggrieved  by  such  order, 
:^c»  may  appeal  to  the  next  quarter  sessions,  &c.  after  ^ch  order 
made,  upon  giving  notice,  &e.  which  court  is  authorized  to  hear 
and  tinally  determine  such   appeal.     And  if  no  such  appeal  be 
.made,  or  being  made,  such  order  shall  be  confirmed  by  the  court, 
the  way  may  he  stopped,  and  the  proceedings  thereupon  shall  be 
binding  and  conclusive  to  all  persons,  and  the  new  footway i  &c. 
'shall  he  and  for  ever  after  continue  a  public  footway,  &c,  to  all  in- 
tents and  purposes  ;  but  vo  stoppage  of  such  footway^  6^c.  shall  be 
made,  jtntil  such  new  footway^  ^*c.  shall  he  completed  and  pvi  into 
good  condition  and  repair^  and  so  certified  by  two  J.  P.  upon  view 
thereof)  which  certificate  shall   be  returned  to  the  clerk  of  the 
•peace,  and  be  by  him  enrolled  among  the  records  of  the  court; 
but  after  such  certificate,  such  old  footway,  &c.  shsiH  and  may  be 
^fitopped  up,  &c.*'     By  s.  69.  it  is  enacted,  *^  That  the  forms  and 
proceedings  which  are  set  forth  and   expressed  in  the  schedule 
thereunto  annexed,  shall  be  used  on  all  occasions,  with  such  addi- 
tions or  variations  only  as  may  be  necessary  to  adapt  them  to  tbe 
particular  exigencies  of  the  case ;  and  that  no  objection  shall  be 
made,  or  advantage  taken,  for  want  of  form,  in  any  such  proceed- 
ings."* 

The  schedule  referred  to  (No.  21.)  gives  the  following  form  of 
such  order : 

**  Order  of  two  justices  for  diverting  and  turning  a  public  fool- 
way,  &c.  through  the  lands  of  any  person  who  consents 
thereto. 

**  Middlesex.— We  A.  B.  and  C.  D.  esquires,  two  of  his  Ma- 
jesty's J.  P.  for  the  said  county,  at. a  special  sessions  held  at , 

in  the  hundred  of  — — ,  in  the  said  county,  on  the  — — -  day  of 
■  '  ■  ■,  1% — ,  having  upon  view  found  that  a  certain  part  of  a  foot- 
way within  the  parish,  &o.  of——,  in  the  same  hundred,  lyFng 
between  and  « ,  for  the  length   of  yards  or 

thereabouts,  and  particularly  described  in  the  plan  hereunto  an- 
nexed, may  be  diverted  and  turned  so  as  to  make  the  same  nearer 
or  more  coipmodious  to  the  public;  and  having  viewed  a  course 
proposed  for  the  new  highway  in  lieu  thereof,  through  the  lands 
•od  grounds  of  ,  of  the  length  of  — —  yards  or  there- 

abouts, and  of  the  breadth  of  feet  or  thereabouts,  partico- 

,  lar^y  described  in  the  plan  hereunto  aniieked  ;  and  having  received 
evidence  of  the  consent  of  the  said  ■     to  the  said  new  highway 

bang  itiade  through  his  lands  herein-before  described,  hf  wittmg 
•'Tindcr  his  hand  and  seat,  we  do  hereby  order  that  the  said  highway 
be  diverted  and  turned  through  the  lands  aforesaid,  and' Ke  do 
order  an  equal  assessment,'^  &c« 


19th  6<)b«idn  refefft*,  e.  g:-  the  length  and  brekdth  of  the  ^ew 
road  mu6t  be  set  out  in  the  order;  otherwise  the  order  witl 
be  bad,  and  advantage  may  be  taken  of  the  defect  in  a  col- 
lateral proceeding.  ^ .    .      .      . 

And  further,  as  by  this  section  of  the  statute  the  J«  P. 
have  only  jurisdiction  conferred  on  them  in  a  given  ca9ey 
viz.  to  divert  an  old  road,  so  as  to  ntake  it  nearer  or  more 
commodious  to  the  public,  that  is,  by  making  a  new  road(9d); 
it  must  appear,  that  a  new  highway  has  been  made  in  lieu  of 
the  old  highway ;  merely  widening  an  old  highway,  by  the 
addition  of  detached  pieces  of  land  adjoining  to  one  side  of 
it  (the  termini  a  quo  and  ad  quem^  and  the  direction  of  it, 
remaining  the  same  as  bfefore,")  will  not  be  considered  ad  di- 
verting an  old  highway,  or  making  a  new  highway  within 
the  meaning  of  the  statute^  and  in  such  case,  although  the 
order  of  the  J.  P.  be  regular  on  the  face  of  it,  stating,  that 
anew  highway  has  been  made  in  lieu  of  the  old  one,  and 
although  such  order  has  been  c(nifirmed  on  appeal  by  the 
quarter  sessions,  yet  it  is  competent  to  the  defendant  to 
prove  that  a  nexo  highway  was  not  in  fact  made ;  for  the  J.  P. 
cannot  give  to  themselves  a  jurisdiction  in  a  particular  case, 
by  tinding  that  as  a  fact  which  is  not  really  the  fkct. 

8.  Tender  of  Amends. 

At  the  common  law',  if  a  person  brought  an  action  of 
trespass  for  taking  away  his  beasts,  or  other  goods,  tender  of 
sufficient  amends  before  action  brought  was  not  a  bar;  be- 
cause the  party  making  the  tender  was  not  the  owner  of  the 
goods,  as  in  the  case  of  a  distress  (^4),  but  a  trespasser  to 

1  DaTiRon  V.  Gill,  1  East,  64.  I  9  Init.  107. 

k  Welch  ▼.  Nash,  8  East,  394. 


(23)  The  power  to  shut  up  roads  is,  given  only  where  there 
is  a  new  road  to  be  set  out.  Page  v.  Howard,  M.  23  G.  3.  B,  ft. 
Cald.  223. 

(24)  With  respect  to  distresses,  either  for  rent  arrear  or  damage 
fettsant,  the  law  is*,  that  if  a  teoder  is  made  before  the  taking  the 
diatrebs,  the  taking  is  wrongful ;  if  after  the  taking,  and  before  im- 
ponudiu^,  the  dctaiuer  iti  wrongful.  But  a  tender,  after  iinpooad- 
io^,  cou)es  too  late.  Hence,  in  pleading  a  tender  of  amends  to^n 
avowry  ibr  damage  feasant,  it  ought  to  appear  on  the  face  of  the 
^eay  that  the  tender  was  before  impouoding.  The  olaipse  in 
«tat.  21  Jac«  I.  c.  16.  s.  5.  hath  not  made  any  altemtion  in  this 
respect,  for  that  clause  is  confined  to  actions  of  trespassf. 

*  S  iDflt.  107.        t  Allen  V.  Bayley,  Lutw.  1596. 
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whom  the  law  did  not  shew  any  favour.  But,iioir»  1^  atat 
21  Jac.  1.  c.  16.  8.6.  *'  In  all  actions  <^  trespaaaftioreciui- 
sum  f regit,  wherein  the  defendant  ahail  disclaim  in  bis  plea, 
to  make  any  title  or  claim  to  the  land,  and  the  tfespass  be 
by  negligence  or  involuntary,  defendant  may  plead  a  disr 
tiaimer,  and  that  the  trespass  was  by  negligence  or  invo- 
luntary, and  a  tender  of  sufficient  amends  before  action 
brought.'^ 

To  this  plea  the  plaintiff  may  reply  a  latitat  sued  out*-, 
with  an  inteotioti  to  declare  in  trespaas  before  tbe  tender. 


V.  Ccsts. 

The  statute  of  Gloucester  having  given  costs  in  all  cases 
where  damages  were  recoverable,  it  followed  as  a  necessary 
consequence,  that  wherever  the  smallest  damages  were 
recovered,  the  plaintiff  obtained  his  full  costs.  This  was 
productive  of  so  much  inconvenience,  by  encouraging 
vexatious  suits,  that  the  interposition  of  the  legislature 
was  deemed  necessary,  in  order  to  confine  the  operation 
of  the  statute  of  Gloucester.  For  this  purpose  it  was 
enacted  by  stat.  22  &  $3  Car.  2.  c.  9m  that  ''  in  all  ac- 
tions of  ti-espass,  assault  and  battery  (So),  and  other  per- 
aonal  actions,  wherein  tbe  judge,  at  tke  trial  of  tbe  cause, 
shall  not  &nd  and  certify  under  bis  band,  upon  tbe  back  of 
the  record,  that  an  assault  and  battery  was  proved,  or  that 
the  freehold  or  title  of  tbe  land  mentioned  in  the  plaintiff's 
declaration,  was  chiefly  in  question;  the  plaintiff,  incase 
the  jury  shall  find  the  damages  to  be  under  the  value  of 
forty  shillings,  shall  not  recover  more  costs  of  suit  than  the 
damages  so  found  shall  amount  unto.** 

Notwithstanding  t^e  general  words*  **  other  personal  ac- 
tions," this  statute  has  been  uniformly  construed  to  be  con- 
fined to  the  two  species  of  actions  therein  specially  named, 
vi&  trespass,  and  assault  and  battery.;  and  that  the  action  of 

m  W»Us  T.  Baker,  Cro.  Car.  364.  u  Salk.  9O8.   MiUwrne  r.   Beade,  3 

Wild.  333.  per  WUlea,  C  J. 


(25)  For  the  cases  on  this  statate  relating  to  assault  and  .batt«ry> 
see  ante,  p.  39. 
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trespass  is  coDlSned  to  trespass  qnare  clku^m  fregit^  where-* 
in  toe  freehold  or  title  to  the  land  may  come  in  question. 

It  may  be  laid  down  as  a  general  rule,  that  all  actions 
Quare  clausumf regit,  wherein  the  plaintiff  merely  declare^ 
tor  an  injury  to  the  frecfbold,  or  to  soipething  growins 
upon*,  or  affixed!*  to  the  freehold,  as  breaking  a  l(x:k  affixed 
to  plaintiiTs  gate'^,  are  within  the  statute.  And  this  rule 
holds,  although  the  declaration  charges  the  defendant  witk 
taking  and  carrying  away  a  portion  of  the  freehold^  pro* 
vided  such  taking  and  carrying  away  be  merely  a  mode  or 
qualification  of  the  injury  done  to  the  land. 

In  an  action  of  trespass  quare  clansumfregif,  it  was  stated 
in  the  first  count,  that  the  defendants  broke  and  entered  the 
close  of  the  plaintiffs;  and  the  grass  of  the  plaintiffs,  there 
then  growing,  with  their  feet  in  walking  trod  down,  sfioiled^ 
and  consumed,  and  dug  up  and  got  divers  large  quantities 
of  turf,  peat,  sods,  heath,  stones,  soil,  and  earth  of  the  plain- 
tiffs, in  and  upon  the  place  in  which,  &c.  and  took  oW  car* 
ried  away  the  same^  and  converted  and  disposed  of  the  same 
to  their  own  use.    There  was  another  count,  upon  a  sitnilar 
trespass,  in  another  close.    The  defendants  pleaded  the  ge* 
neral  issue  to  the  whole  declaration,  and  two  special  pleas  to 
the  second  count ;  and  on  the  trial,  a  verdict  was  found  for 
the  plaintiffs  on  the  general  issue  with  one  shilling  damages; 
and  for  the  defendants  on  the  special  pleas,  and  the  judge 
had  not  certified.    It  was  holden,  that  the  plaintiff  was  not 
entitled  to  any  more  costs  than  damages.  Lord  Mansfield 
C.  J.  observing,  "  What  has  been  called  an  asportavit,  in 
this  declaration,  is  a  mode  or  qualification  of  the  injury 
done  to  the  land.    The  trespass  is  laid  to  have  been  com- 
mitted on  the  land  by  digging,  &c.  and  the  asportavit  as 
part  of  the  same  act ;  and  on  the  trial  of  the  issue,  the  free- 
hold  certainly  might  have  come  in  question.  This  is  cleartj 
distinguishable  from  an  asportavit  of  personal  property^ 
where  the  freehold  cannot  come  in  question,  and  which, 
therefore,  is  not  within  the  act;  thus,  after  trees  are  cut 
down,  and  thereby  severed  from  the  freehold,  if  a  trespasbeir 
conies  and  carries  them  away,  tliat  case  is  not  within  the 
statute,  because  the  freehold  cannot  come  in  question;  bei^ 
it  might." 

So  where  thepbintiff  declares  for  a  consequential  injurjp', 
merely  as  matter  of  aggravation. 

•  Hill  ▼.  RecTei,  C.  B.  £  3  G.  i .  Bull,  q  Bntler  r.  Cozeni,  1 1  MmL  19s.  ^  Yiti. 

N.  P.  3«9.  Abr:  357. 

p  Birch  V.  D&0«y,  C.  B.  Tviu.  T.  3  G.L  r  CUsg  v.  Molyiieux,  Do^.  779.     . 

BttH.  N.  P.  330. 
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In  trespass  for  breaking  and  entering  a  dwelfing  house', 
and  making  a  great  noise  there,  and  continuing  there  until 
the  plaintiff  and  another  person  were  compelled  to  give 
a  sum  of  money;  it  was  holden,  that  the  plaintiff  was 
entitled  to  no  more  costs  than  damages. 

In  trespass  for  throwing  stones^  &c.  at  the  windows  of 
plaintiff's  house,  and  breaking  the  glass,  &c.  the  damages 
being  under  40^.  and  no  certificate;  it  was  holden,  that  the 

Klaintitf  was  not  entitled  to  any  more  costs  than  damages; 
ecause  the  defendant  might  have  given  iiberum  tenementuni 
in  evidence,  and  so  the  title  to  the  house  have  come  in 
question/ 

In  cases  like  those  above-mentioned,  if  it  does  not  appear 
either  by  the  certificate  of  the  judge,  or  by  the  pleadings*, 
(for  that  is  considered  as  tantamount  to  the  judge's  certifi* 
cate)  that  the  freehold  or  title  was  chiefly  in  question,  the 
plaintiff  is  entitled  to  no  more  costs  than  damages,  if  be 
recover  less  than  40^. 

Before  the  stat.  4  Ann.  c.  16.  s.  8.  (allowing  the  court  on 
motion  to  direct  a  view)  there  could  not  be  a  view  until  after 
the  cause  bad  been  brought  to  trial,  when,  if  the  judge 
thought  proper,  thecauaewas  adjourned  to  enable  the  ju- 
rors to  have  a  view ;  and  this  was  entered  upon  the  record: 
whence  the  court  inferred  that  the  title  must  have  come  in 
question,  and  a  view  having  been  granted,  was  considered 
as  tantamount  to  a  judge*s  certi(icate^  But  as  siace  the 
statute  of  Ann,  a  view  is  granted  of  course  upon  tbe'pre* 
vious  motion  of  either  party,  and  may  be  granted  where 
the  title  is  not  in  question,  the  same  effect  cannot  any  longer 
be  attached  to  it;  and  a  plaintiff  recovering  less  than  40^. 
is  no  longer  entitled  to  costs  of  increase,  merely  Ijecause 
a  view  has  been  had,  although  it  was  granted  upon  the  ap- 
plication of  the  defendant'^ 

If  it  appear  on  the  face  of  the  declaration,  that  the  free^ 
hold  might  have  come  in  question,  it  is  sufficient  to  bring 
the  case  within  the  statute. 

To  trespass  at  A.*,  and  throwiog  down,  burning,  and  to- 
tally destroying  the  plaintiffs  hedge,  there  then  erected, &<v 
whereby,  &c. ;  the  defendant  pleaded  the  general  issue,  acid 
justified  as  to  the  throwing  down  the  hedge,  because  it  wp 

8  ^pptetou  V.  Smith,  B.  R.  H.  9  G.  3.  x  Kempter  ▼.  Pe«con,  L<L,  JRAyq^^.^^^ 
Bull.  N,  P.  330     See  a\»o  Bluut  ▼.        Salk  665.  ■ ,  .,,,..,;< 

muber,  St'r.  645.  y  Flint  v.  Hill,  B.  R.  E.  lenQ.  11  E^st, 

t  Adlem  V.  Grinaway,  GT.  R.  SSI.  184.  >,..»..■. 

«  Aaaer  v.  Pinch,  9  Lev.  234.  Martin  z  Stead  f.  (Gamble^  7  Easty.ass.^.j,^  jL 
▼.  Vallance,  1  East,  350. 
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ei[ectedon^  comn^on  over  wbich  he  prescribed  for  right  of 
comnion,  whereon  '^issue  was  taken,  and  found  for  the  de- 
fendant, and  a  verdict  fpr  the  plaihtitf,  with  ^Os.  damages 
on  the  general  issue ;  it  was  bolden,  that  the  facts  stated  in 
the  special  plea  and  found,  could  not  be  taken  into  consider- 
ation, to  shew  that  the  title  to  the  freehold  could  not  come 
in  question;  and  as,  on  the  declaration,  the  freehold  might 
have  come  in  question,  and  the  judge  did  not  certify,  the 
plaintiff  was  entitled  to  no  more  costs  than  damages. 

The  cases  to  which  the  statute  does  not  apply  are, 
1.  Where  the  action  is  brought  solely  for  an  injury  to  a 
personal  chattel',  9.  Where  the  action  is  brought  for  a  loca} 
trespass,  and  also  for  a  substantive  and  independent  injury 
to  a  personal  chattel  (whether  in  the  same^  count  with  the 
local  trespass,  or  a  different  count*,  is  immaterial),  and  gie- 
nertil  damages  are  j^iven;  in  which  case,  as  the  court  will  in- 
tend that  part  of  the  damages  were  given  for  the  injury  to 
the  chattel,  as  to  which  there  cannot  be  any  certificate,  the 
case  is  as  much  exempted  from  the  operation  of  this  statute, 
as  if  the  plaintiff  had  declaretl  merely  for  an  injury  to  a 
personTil  cnattel.  It  may  not  be  improper  to  observe,  that 
in  a  case  of  this  kind,  if  the  plaintiff  fails  in  proving  the  in^ 
jury  to  the  chattel^  and  there  is  a  verdict  for  the  defendant 
on  this  part  of  the  declaration,  the  action  then  becomes 
merely  an  action  for  a  local  trespass  within  the  operation  of 
the  statute. 

On  writs  of  inquiry,  in  cases  within  this  statute*,  the 
plaintiff  shall  have  full  costs,  although  the  damages  are 
under  40^. 

Where  the  cause  originally  began  in  an  inferior  cpqrt^ 
and  is  removed  into  K.  B.  or  C.  B.  the  plaintiff  sbi^ll  have 
bis  full  costs,  although  the  damuges  are  under  40Lf.  and  there 
is  not  any  certificate. 

It  only  remains  to  mention  another  class  of  cas^s,  in 
which  it  has  been  holden,  that  wherever  a  special  plea  of 
justification  is  found  against  the  defendant,  the  plaintiff  i^ 
entitled  to  full  costs. 

To  trespass  quare  clatisum  fregit^^  defendant  pleaded  «ot 
guilty,  and  a  licence^  on  both  of  which  pleas  issue  was  joined^ 

«  Ven  V.  Phillips,  Salk.  908*  Keen  v.  e  Sheldon  v.  Lndgate,  C.BT.  3  G.  1. 

Whistler,  1  Str.  534.  Bull.  N.  P.  339. 

b  AndCfirAon  ^.  Btscktofn,  l  Str.  1^2.  f  Roop  r.  Scritch,  4  Mod*  37s.  Ai^ht- 

ThompsoQ  V.  Berry,  ]  Str.  531 .  Smith  '  bishop  of  CanterUary  y,  JFuyi^f ,  ,'(,d. 

>.'Clvke,  2  Sir.  1130.                    *  Raym.  305.                                           , 

c  B«rnes  v.  Edgard,  3  Mod*  39-  g  Red^id^c  v.  Palmer,  9  H.  Bl.^. 

a  Salk.  909.      ^  '                             /     \..  ./r  , 
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Md  fovnd  ft>v  pIfttDtiflF,  with  one.shilling  damages ;  it  wm 
Mden,  that  the  pluintiff  was  entitled  to  full  costs,  it  bein/f 
•  geneml  rule,  thai  wberevtr  a  special  plea  of  jusUJication  is 
Jhnnd  against  defendant,  plaintiff  is  entitled  to  full  costs. 

The  rule,  as  laid  down  in  the  foregoing  case,  was  recog • 
Bfsed  in  Comer  V.  Baker,  9H,  BL  341.,  and  in  Peddell  v. 
Kiddle,  7  T.  R.  069. 

The  principle  on  which  these  determinations  are  fopnded, 
is  stateo  by  Lord  Kenyon,  in  the  last  mentioned  caae,  to  be 
this,  that  where  the  case  is  such  that  the  jud^e  who  tries  it 
cannot  in  any  view  of  it  grant  a  certificate  within  the  act»  it^ 
is  considered  to  be  a  case  out  of  the  statute.  It  may  be  re- 
marked, that  the  principle  adverted  to  by  Lord  Kenyoo  is 
certainly  a  sound  principle,  but  it  is  not  quite  so  clear  that 
the  application  of  the  principle  to  the  cases  in  question  was 
correct. 

By  Stat.  4  &  5  W.  &  M,  c.  (23.  s.  10.,  after  reciting  that 
great  mischiefs  ensue  by  inferior  tradesmen,  apprentices, 
and  other  dissolute  persons,  neglecting  their  trades  and  em- 
ployments, who  follow  hunting,  fishing,  and  other  rame,  to 
the  rain  of  themselves,  and  damage  of  their  neighbours,  it 
is  enacted,  that  **  if  any  such  person  shall  presume  to  bunt, 
hawk,  fish,  or  fowl,  (unless  in  company  with  the  master  of 
■uch  apprentice,  duly  qualified  by  law)  such  person  shall  be 
subject  to  the  penalties  of  this  act,  and  may  be  sued  for  his 
wilful  trespass  in  such  his  coming  on  any  person's  land ;  and 
if  found  guilty  thereof,  the  plaintiff  shall  not  only  recover 
his  damages^  but  full  costs.  It  has  been  holdeu,  that  a 
clothier,  who  kept  an  alehouse,  and  was  not  qualified  to 
kill  game,  was  an  inferior  tradesman  within  the  meaning  of 
this  statute^,  and  liable  to  pay  full  costs,  although  he  was 
bunting  in  company  with  a  qualified  person  at  the  time 
when  the  trespass  was  committed.  See  further  as  to  the 
construction  of  this  statute,  Buxton  v.  Miugay,^  Wils.  70. 
where  the  court  of  C.  B.  were  equally  divided  in  opinion 
on  the  question,  whether  a  surgeon  and  apo^ecary»  not  qua- 
lified, having  committed  a  trespass  in  hunting  with  a  qua- 
lified person,  was  "  an  inferior  tradesman*'  within  the  mean- 
ing of  the  statute,  Bathurst  J.  and  Clive  J.  being  of  opi- 
nion that  he  was,  conceiving  that  all' unqualified  tradesmen 
were  "  inferior  tradesmen;  but  WillesC.  J.  and  Noel  J. 
being  of  opinion  that  the  defendant,  merely  as  an  apothe- 
^  cary  and  surgeon,  was  not  to  be  considered  as  an  inferior 
^  tradesman,  or  a  dissolute  person  within  the  statute. 

h  Wickbam  v.  Walker,  C.  B.  H.  1 1  G.  2.  Barnes,  185. 
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By  8tat  8  &  9  W.  3.  c.  11.  s.  4.  "  In  all  actions  of  trespass, 

wherejn,  at  the  trial  of  the  caus^^  it  shall  appear  and  be  cem 
tified  by  the  judge,  under  his  hapd«  upon  the  back  of  the 
record,  that  the  trespass  upon  which  any  defendant  shall  be 
found  guilty,  was  wilful  and  malicious,  the  plaintiff  shall 
recover,  not  only  his  damages,  but  his  full  costs  (2())/' 

In  Reynold  v.  Edwards,  6  T.  R.  11.  it  was  holden,  that  if 
the  trespass  was  committed  after  notice,  the  judge  was 
bound  to  certity  that  the  trespass  was  wilful  and  malicious. 
But  in  Good  v.  Watkins,  3  East,  499.  it  was  adjudged,  that 
although  the  trespass  were  committed  after  notice,  yet  the 
statute  meant  to  leave  it  to  the  discretion  of  the  judge  to 
certify  or  not,  according  as  it  appeared  to  him  at  the  trial, 
upon  view  of  all  the  circumstances  proved,  that  the  tres- 
pass was'  or  was  not  wilful  and  malicious. 

i  See  Ford  ▼.  Parr,  s  WUg.  21. 


jfc. 


(26)  See  ante,  p.  40,  41, 
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CHAP.   XXXIX. 


TROVER. 

I.  Of  the  Nature  and  Foundation  of  the  Action  of 
Trover y  and  in  what  Cases  such  Action  majfhe 
maintained. 
II.  By  whom  and  against  whom  Trover  may  he  ^ain- 

tained. 
IH.  The  Declaration — Plea — Defence^  and  herein  of 
the  ^Doctrine  of  Liens^^JEpidence — Of  sta^ig 
the  Proceedings — Costs — Judgment 


I.   Of  the  Nature  and ,  Foundation  of  the  Action  of 
'Trover,  and  in  what  Cases  suck  Action.mayAe 
J  maintained. 


t,  - 


JJ^EFINITION. — ^The  action  ofirover  is  a  epeciaraftio^; 
UDoa  the  case,  which  may  be  maintained  by  any  person 
wrio  has  citfier  an  absolute  or  special  property  iti  gdofls,  fdr, 
recovering  the  value  of  such  goods,  against  another/  v^no 
having,  or  being  supposed  to  have»  obtained  possession  of* 
sucTCgoods  by  lawful  means,  has  wrongfully  convert^d'tl^tm 
tQ*hi&  own  use.      ''  :    *    *     ' 


•jt' 


In  order :U> maintain  ap  action  of  Uover,  it  i&,i}(^c/^issfff 
that  it  should  appear,         '  ...^  ..••  .*■:; 

J«:Xbat.tUt  pkifttiil^.bad  eitbt^ran  absolute  9J;.!%<  i^i^iftl 
property  in  the  goods  which  are  the  subject  of  the  action,  at 
the^i«i«»vbe4)  tb.tjy^came  into  ti\e  |)0^seQsioT>  M.f  .ti»Q,4s{^« 
dant  who  has  converted  the^n;  •,     >    .      k  ..',-*,  ►W  ^ 

2.   ThaT  tf)4pWi(r^tr.-b«Ld  Also  the  ri^U  .^fpoj^MPUoa  ifift 
the  goods:  ..•  '  *i  ,'.  .»   .   .«-.#«di«  .^  • 


TROITEIL  im 

S»  TiNit  permml  goods  coMtitiite  At  mkject  mttter  of 
the  action : 

4.  That  the  defendtat  has  been  gutky  of  a  wrongful  com* 
version. 

!•  Absolute  Property.— >It  must  appear,  that  the  plain- 
tifi'  had  a  property^,  either  iibsolute  or  special^  in  tlie 
goods  which  are  the  subject  of  the  action,  at  the  time 
when  they  cadie  into  the  possession  of  the  defendant  who 
converted  them  ;  but  it  is. not  necessary  to  shew  that  the 
plaintiff  had  both  an  absolute  and  special  property^;  either 
the  one  or  the  other  is  sufficient. 

Absolute  property  is  where  one*,  having  the  possession 
of  goods,  has  also  the  exclusive  right  to  eqjoy  them,  and 
which  can  only  be  defeated  by  his  own  act. 

Trover  was  brought  by  a  tenant  in  tail,  expectant  on  the 
determination  of  an  estate  for  lift',  without  impeachment 
of  waste,  for  timber  which  grew  upon,  and  had  been  se^ 
vered  from  the  estate,  and  was  in  the  possessiojn  of  the  de- 
fendant. It  was  holden,  that  the  plaintiff  could  not  recover; 
because  an  action  of  trover  must  be  founded  oo  the  pro-» 
perty  of  the  plaintiff,  and  in  this  case  the  plaintiff  had  not 
any  property  m  the  timber;  for  a  tenant  for  life,  without  im* 
peachment  of  waste,  has  a  riebt  to  the  trees  at  the  moment 
when  they  are  cut  down.  In  tike  manner  tenant  in  taif, 
affaer  possibility  of  issue  extinct,  is  entitled  to  timber  when 
cnt*. 

So  trustees  of  an  estate  pur  autrt  tU,  cannot  maintain 
trover  for  trees  felled  upon  the  estate' ;  for  although  they 
have  a  special  property  m  the  trees  while  standing,  yet  that 
property  ceases  when  they  are  cut  down,  and  the  trees  then 
belong  to  the  owner  of  the  inheritance. 

In  Berry  v.  Heard,  Palm.  3^7.  and  Cro,  Car.  249.<  it  was 
for  a  long  time  in  great  doubt,  whether  the  landlord  had 
Such  a  possession  of  timber  cut  down  during  the  continu- 
ance ofa  lease,  on  which  he  could  maintain  trover;  but  it 
was  finally  determined  that  he  had ;  because  the  interest  of 
the  lessee  in  the  timber  remained  no  longer  than  while  it 
was  growing  on  the  land  demised,  and  determined  instantly 
upon  the  severance. 

The  owner  of  goods  stolen,  prosecuting  the  felon  to  con- 

ft  FwLttaaSM«aeUC.i.iT.m.sS.  f  EIbIw  r.  AMemlb*,  i  Boa^  #»  Vid.  * 

b  ^ir  Lawffcftot  J.7T.ft.  las.  N.S.as. 

«  lUA.  IP  CilcS  by  lAWMM*  I,  ia  Qn^fm  t. 

4  Pvat  IT.  IW,  I  T#E.  ss.  VUipmj  f  T.«.  is. 

e  WiUtaM  T.  WHIlHMk  n  fiMt,  900.  ..    ,     .:; 
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1I9<  TROVER. 

▼iction»  catiDQt  reccnrer  the  value  of  tbem  id  trorer  from  a 

perdon^  who  baa  purchased  the  goods  in  market  overt»  and 
sold  them  again  before  the  conviction,  notwithstanding  the 
owner  gave  the  purchaser  notice  of  the  robbery,  while  the 
goods  were  in  his  possession;  for,  in  order  to  maintain  tro- 
ver, the  plaintiff  must  prove  that  the  goods  were  bis  pro- 
perty, and  that  tchile  they  were  sOy  they  came  into  the 
possession  of  the  defendant,  who  converted  them  to  bis 
own  use. 

If  a  tradesman  order  goods  to  be  sent  by  a  carrier^  though 
he  does  not  name  any  particular  carrier,  the  moment  the 
goods  are  delivered  to  the  carrier,  such  delivery  operates  as 
a  delivery  to  the  purchaser,  and  the  whole  property  is  im- 
mediately vested  in  him ;  and  if  any  accident  should  happen 
to  the  goods,  it  will  be  at  the  risk  of  the  purchaser  (1). 

So  if  A.  order  goods  to  be  transmitted  to  him  by  a  parti- 
cular carrier^,  though  upon  condition  to  return  them  again, 
if  he  dislike  them ;  yet  upon  delivery  to  the  carrier  the  pro- 

nis  vested  in  A.  and  he  will  be  bound  to  pay  the  price 
e  vendor,  and  consecjuently  the  vendor  cannot  bring 
trover  against  the  carrier,  if  the  carrier  convert  the  goods  to 
bis  own  use  (2). 

If  A.  order  a  tradesman  to  send  him  goods  by  a  hoyman^, 
and  the  tradesman  send  the  goods,  by  a  porter,  to  the  house, 
where  the  hoyman  resides,  when  in  town,  and  the  porter,  not 
finding  him,  leave' the  ^oods  with  the  landlord,  A.  cannot 
maintain  trover  against  tne  landlord,  for  the  property  never 
vested  in  A.,  but  remained  in  the  tradesman ;  but  if  the  per- 
son to  whom  the  goods  were  delivered  had  beep  a  servant 
to  the  hoyman,  and  entrusted  by  him  to  receive  the  good$, 
A.  might  have  maintained  trover*;  for,  by  such  delivery, 
the  property  would  have  vested  in  him,  and  therefore  in 

h  Horwoodv.Smith,  9T.R.  750^  1  Colston   w.  WootelOB,  T.  i  Axtu 

i  Sftid  to  have  been  determined  by  London   Sittingt,    per   Holt,   CI. 

Eyre  C.  J.  at  Shrewsbury  Assixes,  3  Salk.  MS8.  Ball.  N.P.  35,  6. 

P.  Wms.  is6.     Dutton  r.  Solomon-  m  See  Staples  r.  Alden,  9  Mod.  309' 

Bon,  3  Bos.  St  Put.  588.  S.  P.  per  Holt  C.J.  Salk.  JS.8.P.      . 
k  Haynesv.  Wood,  per  Herbert  J.  Sur- 
rey Ass.  1686.  Bull.  N.  P.  36. 


(1)  The  only  exception  to  the  purchaser's  right  over  the  goods 
is,  that  the  Vendor,  in  case  of  the  purchaser  becoming  insolvent, 
may  stop  them  in  transitu, 

(2)  N.  Trover  will  not  lie  agaiost  a  carrier  for  the  mere  n&n^c^ 
/fv^ry  of  goods.     See  ante,  p.  377. 
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laacli  case  the  tradesman  could  not  have  brought  trover 
against  the  hoyman. 

The  property  of  goods  passes  by  the  endorsement  and  de- 
livery of  the  bill  of  lading,  by  the  consigoee,  to  another, 
bona  (]de»  for  a  valuable  consideration,  and  without  collu- 
sipQ  with  the  consignee*,  although  the  endorsee  knew  at  the 
time  that  the  consignor  had  not  received  payment  in  mo- 
ney for  his  goods,  but  had  taken  the  consignee's  accept- 
ances payable  at  a  future  day,  not  then  arrived. 

If  goods  are  sold,  to  be  paid  for  within  a  limited  time*,, 
and  if  not  removed  at  the  end  of  that  time,  that  warehobse 
rent  shall  be  paid  for  them,  the  property  in  the  goods  vesta 
absolutely  in  the  purchaser,  from  the  moment  of  the  sale. 

If  a  person  contracts  with  another  for  the  purchase  of  a 
chattel,  e.  g.  a  barge,  which  is  not  in  existence  at  the  time 
of  the  contract,  although  the  full  value  of  the  article  con- 
tracted for  is  paid  in  advance,  and  the  order  is  proceeded  on, 
yet  the  purchaser  does  not  acquire  any  property  in  the 
article,  until  it  is  finished  and  delivered  to  him^ 

,  After  earnest  given,  the  vendor  cannot  sell  the  goods  to 
another,  without  a  default  in  the  vendee;  and,  therefore,  if 
the  vendee  do  not  come  and  pay  for,  and  take  away  the 
l^oods,  the  vendor  ought  to  go  and  request  him ;  and  then 
if  he  do  not  come  and  pay  for  and  take  away  the  goods 
in  a  convenient  time»  the  agreement  is  dissolved^  and  the 
vendor  is  at  liberty  to  sell  them  to  any  other  persoul 
**  If  I  sell  my  horse  for  money,  I  may  keep  him  until  I  am 
paid;  but  1  cannot  have  an  action  of  debt  tintil  he  be  deli« 
vered ;  yet  the  property  of  the  horse  is  by  the  bargain  in  the 
bargainor  or  buyer.  But  if  he  do  presently  tender  me  my 
money,  and  I  do  refuse  it,  he  may  take  the  horse,  or  have 
an  action  of  detainment.  And  if  the  horse  die  in  my  stable^ 
between  the  bargain  and  the  delivery^  I  may  have  an  action 
of  debt  for  my  money,  because,  by  the  bargain,  the  property 
w^  in  the  buyer\*^ 

The  action  of  trover  cannot  be  supported,  unless  there  is 
a  perfect  and  complete  right  of  property  in  the  plaintift. 

Hence  when  goods  are  sold,  if  any  thing  remain  to  be 
done  on  the  part  of  the  seller,  as  between  him  and  the  buyer*, 

n  Cuming  r.  Brown,  9  East,  506.  r'Noy^s  Maxims,   63-   recognued  by 

o  PhUlimorev.Bairy,  l  Camp.  N.P.C.  Ld.  EUcnboroui^h  C  J.  in  Hinde  v. 

513.  Whiteliouse,  7  East,  57 1. 

p  Mucklow  V.  Mangles,  I  Taoiit.  dis.  a  See  Wliitekouae  ▼.  Frott,  19  East, 

^  Per  Holt  C.J.  in  Langford  v.  Ad.  6l4. 

ministratrix  of  Tyler,  SaJk.  J13. 

O  O  2 
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^idTore  tlie  commodFty  purchased  is  to  be  detW^reA.'^cbttiw 
pfcte  present  rig:ht  of  property  does  not  attach  wi  the  bUfer^ 
and  consequently  trorer  is  DOt'niaiiita'mable.    • 

...  The.  plaintiff  purchased  of  the  defendant  a  quantfty  of 
^^t^q|i^  which  was  ly  in^  at  the  warehouse  of  a  third  petsbii, 
at  IP  much  percwt  by  mil  at  two  months,  for  the  d«1iveiy 
pt  wUich,  fourteen  days  were  to  be  allowed ;  the  weight  not 
.having  been  ascertained  at  the  time  of  pufqhase^  tne  de- 
fendant g9.ve»  according  to  the  usual  inode^  a  Viote  to  ttte 
^warehouse-keeper  to  weigh  and  delieer  all  ni^  (the  defen- 
dant's) starch.    By  virtue  of  this  order,  a  partial  weighing 
and  delivery  of  several  quantities  of  the  starch  took  place. 
'Yrovei*  having  been  brought  for  the  remainder,  whicli  was 
^unweighed  and  not  delivered,  it  was  holden,  that  tfaeac- 
'tioa  could  not  be  supported,  although  it  was  contended  on 
.'the  part  of  the  plaintiff,  that  a  delivery  of  part  of  M  entire 
.  quantity  of  gooos  contracted  for  was  a  virtual  deliver^  of  the 
whole,  so  as  to  vest  in  the  vendee  the  entire  property  In  the 
whoie^  although  the  price  for  the  same  should  not  have 
tieeti  paid.     Per'  cwr.  Without  deciding  wbat4nig<>t  tie  the 
legal  effect  of  such  part  delivery^  in^a  case  wbefetbefMy- 
ment  of  price  was  the  only  act  necessary  to  be  performed, 
'  in  order  ta  vest  the  property  >»  in  tttts  case»  dnotberoct  was 
necessary  to  precede  both  payment  of  price  and- dolivefy  ef 
the  goods  bargained  for,  viz.  weighing.  Until  t^e  sfarctiiwat 
weighed,  the  warehouse-keeper,  as  agent  of  the  defendant, 
^;is  not  autliprised  to  deliver  it;  stillless  was  the  buyef  au- 
thorised to  take  jt  by  his  own-act  from  the  wai«tiooae;-^nd 
if  he  could  not  so  take  it,  neither  can  be  mail!i€aln<aa  Mlidn 
of  trover  founded  on  such' a  supposed  rrgfit  to  talcW'orlo 
other  words,  founded  on  such  a  supposed  right  df^^pefty 
in  the  subject  matter  of  this  action.  •  >^"  <  » >  ^*i^ 

.   But  where  every  thing  has  been  done  by  the  sellera  which 

they  contracted  to  do,  tlxe  property  will'  in  ma'ny^ca^  pab 

t0  the  buyers^  ftlfliough  the  godds  atilLcdntmne^Mi  the.po0- 

session  of  the  sellers.    As  where  turpentine''iti''cMk0''Was 

■aoldJayauctionl'.at  so  much  per  cyrt,  and  the  casks  were  to 

be  taken  at  a  certain  marked  quantity,  except  the  two  last, 

*  out  Of  Which  the  selW  was  to  fiUvupNrtteMMitHlMfofqd^^ 

'  iVere delivered  to  thefHirchflsefaijon^wbioh  ac^oMttlm^o 

'^^Akt  ca^kft  were  to  be  soM  at  ^meertatn  >qiuiiitilie>|:!>«ii4  a 

'*  dbjiosit  was  to  be  paid  by  the  hnyeif«»  vt^ttie^iMd^vfdAe 

''sal^Iand  tlie  remainder  within  S&  Ami  dn'ttab'^ooifo^bMtig 

\  niutiHi  tf  Aefer,  6  fiiW,  6i4.-'8M'^'a  IM^r f3a|&M|t,Uf )a|at,i4awio 
also  Zagttiy  ▼.  Fvnielli  9  C«iiip.  ,oi]-:  .3[  ,T  T 

N.P.C.  S40. 
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i 

I  4eitytreA;  and  the  buyers  had  the  optrioD  of  keeping  th^ 

I  £9^a  in  tb^  wafehouse^  at  tbe  charge  o{  the  seller,,  for 

those  30  days,  -after  which  they  were  ta  pay  the  reat ;  ^pA 
I  4he  huyera  having  employed  tbe  warehouseroan  of  theisef- 

I  %T  a3  their  agent,  he  iilled  up  some  of  the  cat^ks  out  of  the 

,  'two  last,  but  left  the  bungs  out,  in  order  to  enable  the  etis- 

;tbm-house  officer  to  guagetheni;  but  before  he  could  611 
jUff  the  re^t^  a  fire  consumed  the  whole  in  the  warebous^ 
witliin .  tbe  SO  days.  It  was  holdeu,  that  the  propeft^ 
pn^Sfiied  to  the  buyers  in  all  tbe  casks  which  were  iillea  d{)» 
because  iK>thing  further  remained  to  be  done  to  them  by 
the  selJer;  for  it  was  the  business  of  the  buyers  to  get  them 
guaged,  without  which  they  could  not  have  been  removed ; 
and  the  act  of  the  warehouseman  in  leaving  them  tinbung^d 
alter  filling,  them  up,  which  was  for  the  purpose  of  the' 
^u'a^iug,  must  be  tanen  to  have  been  donci  as  agent  for  ih'e 
buyers,  whose  concern  the  guagiug  was.  ^ut  the  jpr'oper^ 
in  the  casks  not  filled  Mp  remained  in  the  seller,  at  whoje 
risk  they  continued.      .  - 

.  Spe€itU  Propmiff*  -^  A  special  property  Js,    where  he 
'  •  ivlip  baa  the  poaaeasioD.of  goods*  holds  theonaubjept  to  the 
cmniji  .of  06her  peraooe?  (3)..    This  ia  sufficient  to  enable 
iiim  to  iitftintaia  trover  against  a  stranger.    Hence  this  ac- 
tion may  be  brought 

'    By  ttbaH^e'.  > 

,  'By  a  carrier^^  .        ' 

.By4^i^  for  life  against,  a  stranger,  who  takes  away  the 

:tiipiNer.  o(>  h0u.ae  wbicjb  has  been  blown  down ;  for  the  Tes- 

jfei^.  for  U^^ba^  .anspeoiill  property  to  i;uake  use  of  the  tiniber 

yi^lciiDii^jW^Mkl  r§bi4iid]i,  though  the  general  property  be  m 

the  reversioner*t 

X.  Per  Lowreqcc  J.  ia  Wet)T)  ▼.  Irox.  7    «  Goodwin  v.  tticbardson,  i  Rol.  Abr. 
'  4;*?396.\      '  •    .    •^''        4.(I.)pl.l. 

4S  'fo^^>#>Rl«m^976»-     •  JVSS.  Bull.  N,  P.  9il.  . 


,  j?i»l  OW^  :•.'•!   U|'»  '    •«      ,  '    ',ii  1  •,•  '       '.  '  •   •  »•.•,..'   t.f'l 


o 


d(dp<K)9|felMl»«dldttf^bttoreal  propM^  iwiiBt  be  vtet«d  i*  oae 

pdimk  dakyv {mt  in  tdtvrabpewoini ;  in  ime  mom  tight] ;'  nh^w^  a 

t>ftiH<»l:pPHperiy¥^-m  Sbefaoetff  peiH^altyi  maj.  be  in  oi^  ««in 

^/lie]|)i9liim9et#ttcVrrief%,v^e^e  absolate  right, tp  \X.m^.  Opliin 

V»WtfMk>o^hiPP.%.  ^CKW^ttiwi.ao^  betwcep  th^  ^o.pei^<>9»» 
the  right  df  the  lutter'oiUBt  prevail;  but  as  against  all'  oth^^  (i^r- 

»o«ifia,m|«cial,.pKipwty,pi«i8uffiwfnt;*    Vm  i-P^JJ^Wfiftiifr  f'* 
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By  a  lord  who  seizes  an  estray  or  wreck,   against  a' 
stranger,  before  the  year  and  day  are  expired^ 

By  a  sheriff  against  a  person  who  takes  away  goods  (which 
have  been  seized  by  the  sheriff  in  execution)  before  they  are 
sold^  But  a  landlord  who  has  distrained  goods,  cannot 
maintain  trover  for  them';  for  he  had  at  common  law  a 

E lower  to  detain  the  goods  as  a  pledge  only,  and  although 
y  statute  he  is  authorised  to  sell,  yet  he  has  not  any  pro- 
perty. 

In  addition  to  these  instances  of  special  property,  it  is  to 
be  observed,  that  there  may  be  special  property  without 
possession,  or  there  may  be  special  property  arising  simply 
out  of  a  lawful  possession,  and  which  ceases  when  the  true 
owner  appears ;  as  where  a  chimney-sweeper's  boy  having 
found  a  jewel*,  carried  it  to  a  goldsmith,  to  be  informed 
what  it  was,  who  refused  to  return  it;  it  was  holden,  that 
though  the  boy,  who  was  the  plaintiff,  did  not  by  such  find- 
ing acquire  an  absolute  property  in  the  jewel,  yet  be  had 
such  a  property  as  would  enable  him  to  keep  it  against  all 
persons  except  the  rightful  owner,  and  consequently  that  he 
might  maintain  trover  for  it  against  the  goldsmith,  who  was 
a  wrong-kloer.  So  a  possession  under  the  rightful  owner  is 
sufficient  against  a  person  having  no  colour  of  right.  As 
where  the  plaintiff  bought  and  paid  for  a  ship  stranded  on 
the  coast,  but  did  not  comply  with  the  regulations  of  the 
register  acts;  he  endeavoured  for  several  days  to  get  the 
ship  off,  but  without  success:  at  length  she  went  to  pieces. 
The  defendant  having  possessed  himself  of  parts  of  the 
wreck  which  had  drifted  on  his  farm,  it  was  holden^  that 
the  plaintiff  had  sufficient  property  in  him  to  enable  him  to 
maintain  trover  against  a  wrong-doer,  for  as  far  as  regarded 
the  possession  of  the  plaintif}',  it  was  good  as  against  all 
except  the  vendor;  and  although  the  plaintiff  had  no  abso- 
lute property  as  against  the  vendor,  yet  he  claimed  under 
him,  and  had  the  possession  against  those  who  tortiously 
took  the  goods  without  colour  of  right.  There  is  one  case 
in  which  a  temporary  property^  merely  has  been  holden 
sufficient  to  maintain  trover;— as  where  defendant  having 
agreed  to  sell  the  plaintiff  an  estate,  with  the  usual  proviso, 
that  in  case  the  vendor  could  not  make  a  title,  the  contract 

b  Sir  W.  Conrtney*fl  case,  C.  B.  Salk.        C.  B.  at  Umiting^doD,  99  M.S.Seij. 

MSS.  Pye  v.  Pleydell,  Berks,  1750.        Hill,  p.  279. 

per  Cku-ke,  Bar.  S.P.  Bull.  N.  P.  33.  e  Armory  t.  Delamirie,  ]  Str.  50$. 
c  Wilbraham  v.  Snow,  2  Saiind.  47*  MMdx.  Sitt.  coram  Pratt  C.J. 

d  Monenx  r.  Goreham,  per  Probyn,    f  Stattoii  t.  Bock,  9  Taunt,  sos. 

%  Roberts  t.  Wyatt,  g  T«wM«  96^ 
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should  be  void,  delivered  to  the  plaintiff  aa  abstract  of  the 
title.  The  plaintiff  laid  this  abstract  before  counsel,  and 
having  received  it  back  with  an  opinion  written  at  the  foot, 
and  several  queries  in  the  margin,  he  left  it  with  the  defen- 
dant, requesting  him  to  copy  the  opinion,  and  margi** 
nal  observations,  and  return  tne  abstract  as  soon  as  be  had 
copied  them.  After  the  plaintiff  had  several  times  in  vaid 
applied  to  have  the  abstract  returned,  at  length  he  made  9 
formal  demand  of  it,  when  the  defendant  refused  to  rede*' 
liver  it,  observing  that  as  he  had  been  unable  to  clear  up ' 
the  objections  of  the  plaintiff's  counsel,  the  abstract  would 
,  be  useless  to  the  plaintiff.  The  plaintiff  having  brought  ao 
action  of  trover  .for  the  abstract,  it  was  bolden,  that  he  was: 
entitled  to  recover:  Chambre  J.  observing,  that  as  to  the 
general  property  in  the  abstract,  while  the  contract  is  opeui^ 
it  is  neither  in  the  vendor  nor  in  the  vendee  absolutely,  but 
if  the  Bale  goes  on,  it  is  the  property  of  the  vendee ;  if  the 
sale  is  broken  off,  it  is  the  property  of  the  vendor.  In  the 
mean  time  the  vendee  has  a  temporary  property,  and  a 
right  to  keep  it,  even  if  the  title  be  rejected,  until  the  dis* 
pute  be  finally  settled,  for  his  own  justification,  in  order  to 
shew  on  what  ground  he  did  reject  the  title. 

S.  Right  of  Possession. — The  plaintiff  must  not  only 
have  a  right  of  property  but  a  right  of  possession  also,  and 
unless  both  these  rights  concur,  the  action  will  not  lie*. 
Hence  where  a  person  leased  a  house  with  the  furniture 
therein^,  to  another,  for  a  certain  time,  and  during  the 
term  the  furniture  was  taken  in  execution  by  the  sheriff, 
at  the  suit  of  J.  S.,  against  a  person  to  whom'  the  funnture 
formerly  belonged;  it  was  holden,  that  the  landlord  could, 
not  mamtain  trover  against  the  sheriff  for  the  value  of  the 
furniture,  because  the  plaintiff  had  not  the  right  of  posses- 
sion during  the  demise  ;  the  tenant's  property  and  interest 
did  not  determine  by  the  sheriff's  trespass;  the  tenant' 
might  have  maintained  trespass  against  the  wrong-doer, 
and  recovered  damages. 

But  the  right  of  possession  is  suflBcient,  without  having- 
had  actual  possession  (4).    Hence*  where  in  trover  the  plain-| 

li  Gordon  y.  Harper,  7  T.R.  9.  i  Hudson  v.  Hudson,   Lat'.h.   214. 

cited  by  Lawrence  J.  7  T.  R.  13.'     '  * 


.  (4)  Hence  on  the  trial  of  art  ejectment  for  a  mine,  it  was  hold^,^ 
that  a  recovery  io  trover  for  a  parcel  of  lead  cIu-jt  out  of  the  miu^  wa» 
not  evideooe  of  the  plaintiff's  possessioo.  Ld.  CuUeu!8  caa<;  at  l^ar. 
B.R.BtfU.'N.P.33.  V 


ij;  \ya8  holdexi  to  be  8uf%ji^t  \,i  bec^se .  .tbe  ^  p«m]»al  furlf 
fkefty  oif  the  testator  was  vested  in  the'  executor  ;  and  no 
OtiMF  yersea-  hiKTitig  a  iij{tit  tu  the  possession,  the  propFfty 
drew  after  it  the  posfiession  in  law«  .-      •      ? 

.So  if  A.  be  indebted  to-C^Vand  B^  indebted  toA.^and'^it 
}#  agreed  between-  then,  ibat.&  ahalt  delivier  go6dd  Co  Ci  rh 
WtisfecUoB  of  the  debt  due  from  A:  t6  C/and  9.  afterward^ 
HOBverts  the  goods  to  his  own  Bf9t,  C  may  inaintain  ttov^T 
llg»inst  B.,  though  C.  never  had  possession ;  Tor  by  the  agree- 
Ment  the  right  was  in  C,  and  th^  conversion  a  wrong  done 
Ho  him: 

''  3.  pergonal  Goadx^-^The  subject  matter  of  this  aetion  is 
confined  to  pergonal  goods.  JElence  trover  will  not  lie  f(ft 
ibings  fixed  to  die  freehold. 

"  .'Qi>estions  respecting  the  right  to  what  are.  ordinarilv 
\sMt6  fixtures^  principally  arise  between  -three  classes. of 
))ersons':  Ist.  Between  different  descriptions  of  lepresent^r 
tives  of  the  same  owner  of  tfie  .inberitaoce,  viz*  bet«ee» 
the  heir,  and  ^xecutor.  In  this  Sr$tca«e«  u  e»  aa  iietweea 
beir  and  executor*,  the  rule  obtains  with  the  moat  rigour 
in. favour  of  the  inheritance,  and  again«t  the  right  todwan^ 
nex  therefrom,  and  to  consider  as  a  personal  chattel  mj 
^ing  which  has  been  affixed  to  the  freehold  or  inheritance: 
Sdly«  Between  tttt  executor  of  tenant  for  life,  or  in  tail^and 
fbe  remainder-man  or  reversioner ;  iti  which  case  the  rigKt 
toAxtores  is  considered  more  fovourably  foi'  executors  tbaa 
Jo  the  preceding  case  between  beirand  executor  (o),\  l^be 

ft-Tte^niii  t.  Have,  i  Bttls.  68.  cited    1  Per  Ld.£ikikborQi^C.4.4c|iiitHii(p 
! ' d»  Sun.  If .  P.  35 .  «be  jadgment  pf  the.  p^ii^.  ipi  j&Ivcf 

Y.  MftWy  3  fiatty  SI.   ' 

M  J  .     I  <  •  '  '  •  .  .        » 


"•^(5)  "In  deciding  whether  a  particular  fixed  iDstrumenttf . ^^ 
<diiiie>  or  even  bailoirrg/shoald  be  considered  a9  rempvabl^  bjn  the 
oieetttor,  as  between  th^  executor  and  tb|e  b^r»  or  bejbnr^O'tbt 
^xecator  and  the^rson  in  remainder,  the  court,  in  the  throe;  pi|ii- 
«U4^e^i^  on  this  subject,  (viz.  Lawton  v.  Lawtoo,  a  Attu.  13. 
T^BicivwQs  the  case  of  a  fire-eogine  to  Work  jei  coYtierj^;  ere<Hed  Iiy! 
tf^pt.fiv  M/e;  Lord  Dodley  and  Lerd  Ward,  Ambler,^!  13.  which 
n^  ats^the  cuse  of  «  fire-engine  tdwotk*  a  collieiy,  Vr^cted  .^y, 
tenant  for  life ;  ^  (these  two  cases  befbt!^Ld>.Harawf6ke;)'  and 
Lawtoo;  execqtpr,  t.  Salmon,  E.  22  G.  3.  1  H.  Blac.  259.  in 
Botis,  before  Ld.  Ma^Qeld^  which  wis  the  eas^  df -'SA-^ii^;}^ 
which  came  on  in  the  shape  of  an  aclrorr  oftit)vei',%fauihCti5  M^^ 
salt-pans,  h$  the^  j^i^itf or,  againat  (h^  tguaof  df  .th^  A Wj«t  lew). 


I 

1 


»  _•         • 


du^etttte-  h(r&  atWkys  b««tt  allbWed  in  f&your  ^;i^  Mm 

I  ■. I    ''      ■      .    ■■■■"■■"    p«i^-ria«|    lafltA 

'- '    '»        '        •        *•■","■■    I    *'*'*'  ft   V^  'l  1 1^ 

the  court  may  be  considered  as  having  decided  mainly  on  tnis 

ground,  ^fk|  uik^re  tkejixed  Mitnitn^ir,  e^girie^  or  utenm,  (ail<Pf A^ 
lilding.  an^rmg  tk^  mm^tfalli  totMis  Me  tdme  whki^te)  \bA9  M 
ac!C€S$ary  to  4  moii^  ofapefson^ijtaimf^etfkia  itmmidi^iti^iM^ 
ndered  MpH'sawtUy^.  The  Hre-eAginey  in  the  eaaes  in  3  Atk.  Md 
Ambler^  was. an  accesspr}'  to  t^e  carrying  00  thQftrade  ^  'f^f^^g 
and  vendi  ng'  coals,  a  matter  of  a  personals  natore*  Lord  Haiidiriolie 
suysy  in  the  case  in  Ambler,  "  A  colliery  is  not  only  an  enjoy Qi<(iit 
of  the  estate,  but  in  part  carrying  on  a  trade."  .  And  in  the  case 
in  a  Atk^  he  says,  **  One  teason  that  weighs  with  me  is,  its  b^itis  a 
mixed  case,  between  enjoying  the  profits  of  the  hind,  acfd  carrying 
on  a  species  of  trade ;  and  considering  it  in  this  lights  It  eibttM 
Tei^  near  the  instanced  in  brewhouses^.&c.  of  furnaces  imd  coj^els.** 
Upon  the  same  principle,  Lord  Ch.  B.  Comyns  may  be  conaideriQ^ 
as  haring  decided**  that  a  cyder-mill  should  goto  thei^eouti^rAa^ 
not  to  tne  heir,  L  e.  as  a  mixed  case  between  enjoying  the  profit^ 
of  the  land,  and  carrying  on  a  species  of  trade,  and  as  copsi4eri(]y 
the  cyder-mill  as  properly  an  accessory  to  the  trade  of  making 
Cyden  lo  the  case  of  the  salt-pans,  Ld.  Mansfield  does  not  seem 
to  hate  considered  them  aa  accessory  to  the  carrying  on  a  trade^ 
but  as  merely  the  means  of  enjoying  the  benefit  of  the  inhefitabce. 
£le  says,  **  flie  s^U-sprmg  is  a  vukiMhie'inherkatiet,  but  no  profit 
arises  from  it»  unless  there  be  a  salt-work,  which  bonsistaof  a  buUdl^ 
in&^9*  for  the  purpose  of  containing  the  panr,&e«  which  are  fixifd 
to  the  ground.  The  itdieritimce  cannot  he  m^o^ed  wUhout  4iem;i 
Theg  are  accessories  necessary  to  the  er^oym/eni  BfAhe^prinespaL 
Tke  owner  erected  them  for  the  benefit  of  the  inheritance.**  Upon 
this  principle  he  considered  them  as  belonging  to  tl^e  heir,.4a  panel 
of  the  itib^taMe,  fbr  the  enjoyment  of  which  they  wove  made»  and 
tlot  flfs'belongiug  to  the  executor,  as  the  means  or  instrument  of 
carrying  on  a  trade/*  Per  Ld.  Ellenborough  C.  J.  delivering  the 
opinion  of  the  court  in  Elwca  v.  Maw,  3  East,  53,  54. 

In  trover,  by  the  executor  against  the  heir,  Lee  C,  J.  faeM,  Aat 
haoi^age,  tapestry,  and  iron  backs  to  chiranidi,  belong^  to  thi^ 
executor,  who  recovered  accordingly  against  the  heif.  Ifarvey  iu« 
Harvey,Str.  1141.  Middx.  Sittings,  M.  T.  14.  G.  a.       ,.  '^^y 

;Stan^lng  corn'belqngs  to  ^.d^risee  of  kmd,  and  twc  to  tb^  i^x^" 
Cutort,;^ut  a  Jc^atee.of: goods  and  ^tock  on  the  lamnlt'S^oll'take  \t 
fij)m  both..  It  IS ,  iigrt ed,,  Ji^jvjbvbt,  that,  as-  between  the  esiepdto^ 
and  the  hei^  if  there  be  notaoy  devisee  of  the  landi  thr  ^Xecuf dr' 
^  Entitled,  to  .standing  cfri^.  ...  ^    9i 

if  In  a  ^99^  oU«d1a  Lsvtonnr. .LMrtoo,  3  Atk.  id.  tG. '  1  >.i 
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to  having  any  particular  articles  conaidcred  as  peraoaal 
chattels,  as  against  the  claim  in  respect  of  freehold  or  iih 
bentaoce,  is  the  case  between  landlord  and  tenant. 

It  is  a  general  rule,  that  where  a  lessee  having  annexed 
any  personal  chattel  to  the  freehold  during  his  term,  after- 
wards takes  it  away,  it  is  waste.  Some  exceptions  have 
been  engrafted  on  this  rule,  1.  in  favour  of  utensils  set  up  in 
relation  to  trade",  9.  of  matters  of  ornament,  aa  ornamental 
marble,  chimney-pieces^  pier  glasses,  hangings^^  wainscot 
fixed  only  by  screws,  and  the  like  [6)* 

These  the  tenant  may  remove  during  the  term.  So  a 
barn  erected  by  the  tenant  upon  pattens  and  blocjcs  of 
timber  lying  upon  the  ground,  but  not  fixed  in  or  to  the 
ground,  may  be  removed^.  But  a  tenant  for  mere  agri« 
cultural  purposes  cannot  remove  buildings  lixed  to  the  free- 
bold,  which  have  been  constructed  by  such  tenant  for  the 
OA'dioary  purposes  of  husbandry,  and  are  not  connected -with 
any  description  of  trade'. 

4.  Conversion.'^It  must  appear,  that  the  defendant  has 
been  guilty  of  a  wrongful  conversion. 

The  wrongful  conversion  by  the  defendant  is  considered 
as  the  gist  of  the  action. 

If  A.  take  the  horse  of  B.^  and  ride  him,  and  after  de- 
liver him  to  B.,  yet  B.  may  maintain  trover  against  A.,  for 
the  riding  was  a  conversion,  and  the  re-delivery  will  not  bar 
the  action,  although  it  will  go  in  mitigation  ot  damages. 

m  Pcntoo  V.  Robwt,  9  East,  S8.  p  Ehres  r.  Mmw,  s  East,  38, 

o  BeckT.  Rebow,  i  P.  Wmt.  94.  .  q  ConntcM  of  R«tUMi4*s  case,  T.  at 


c^  Culling  T.  Tttfiiel,  per  Treby  G.  J.  £1U«  B-  R-  I  Rol-  Afar.  5.  (L)  pL  l- 

at  Hereford,  1694,  Bull.  N.  P.  34. 


(6)  ^  During  the  term  the  tenant  may  take  away  chimn^- 
piecest  and  even  wainscot,  which  is  a  very  atrong  ca«e;  but  not 
after  the  term ;  if  he  did,  he  would  be  a  trespasser.'*  Per  Lord 
HardwickeC.  1  Atk.  '477.  See  also  Ainbl.  113.  Bat  tenant 
remainiDg  in  poasession,  after  the  expiration  of  the  term»  may 
lemove  fixtures, annexed  to  the  freehold,  for  the  pi^rpose  of  carrviog 
6n  trsde.  Penton  v.  Bobart,  2  East,  88.  **  What  would  have 
been  held  to  be  waste  in  the  time  of  Henry  the  7th*»  as  removing 
wainscot  fixed  only  by  screws,  and  marble  chimDey*piecef,  ia  qow 
allowed  to  be  done.**  Per  Lord  Hardwicke  C.  in  Lawton  v.  Law- 
ton,  3  Atk.  15. 

'»Seea]soaeTlBkeadea*ic«te,»|lElix.4Rep.6^.       *  "•  -* 


DfawiDg  out  part  of  tbe  liquor  in  a  vessel,  and  fiUiog  it 
op  with  water,  is  a  coDTersion  of  all  the  liquor'. 

If  A.  fiiul  the  goods  of  B.,  and,  upon  a  demand  of  the 
goods^  answer  that  he  knows  not  whether  B«  is  the  true 
owner,  and  therefore  refuses  to  deliver  them ;  this  is  not 
evidence  of  a  conversion,  if  A.  keep  them  for  the  true 
owner*. 

A  person  is  guilty  of  a  conversion  who  takes  the  property 
of  one  person  by  assignment  from  another,  who  has  not  any 
authority  to  dispose  of  it  (7)« 

A.S  a  tobacco  broker,  purchased  in  his  own  name,  for  the 
plaintiff,  some  tobacco,  which  was  then  in  the  king's  ware- 
house, and  afterwards*  pledged  the  same  in  his  own  name 
with  the  defendant  for  a  sum  of  money,  and  transferred 
it  into  the  defendant's  name  in  the  kin^s  wariehouse.  The 
defendant  was  informed  of  the  plaintiff's  right  to  the  to- 
bftccOf  and  was  applied  to,  both  by  the  plaintiff  and  tbe 
broker,  to  deliver  the  same  to  the  plaintiff,  but  the  defendant 
refused  to  make  the  transfer,  or  to  give  an  order  for  the 
delivery.  It  was  holden,  that  the  acts  of  the  defendant 
anK>unted  to  a  conversion. 

In  a  case  where  the  defendant  had  taken  the  plaintiff's 
boat  for  the  purpose  of  assisting  the  plaintiff*,  and  from  a 
motive  of  kindness  to  the  plaintiff,  and  the  boat  was  sunk 
in  the  endeavour,  Lord  Ellenborough  C.  J.  was  of  opinion, 
that  tbe  act  of  the  defendant  could  not  be  deemed  an  illegal 
conversion. 

With  respect  to  negotiable  instrumepts,  c.  g.  bank  notes,^ 
possession  is  prima  facie  evidence  of  property  ;  and  persons* 
holding  them  cannot  without  strong  evidence  of  fraud,  be 
compelled  by  any  prior  bolder,  who  may  have  been  robbed, 
to  disclose  the  manner  in  which  they  received  them^  (8). 

r  Kichardsen   ▼.    Atkiaion,    Middx.  t  MK!!ombi^  ▼.  Dalies,  6  East,  538. 

Silt,  coram  Eyre  h  Forteacae,  (ab-  u  Drake  ▼.  Slwrter,  4  £«p.  N.  P.  C. 

sente  C.  J.)  1  Sir.  576.  165. 

a  Per  Cokc/C.  J.  9  Bukt.  319.  x  King^  v.  Milsom,  9 Camp.  N.  P.  C.  5. 


(7)  "  Assuming  to  oneself  the  property  and  ri^t  of  disposing 
of  another  man's  goodii,  is  a  conversion."  Per  Holt  C.  J.  in  Bald* 
\Tin  V.  Cole,  6  Mod.  291.  recogntsed  by  Ld.  Ellenborough  C.  J.* 
ib  6  £ast,  540. 

(8]  '*  For  the  purpose  of  rendering  bills  of  exchange  negotiable^ 
the  right  of  property  in  them  passes  with  the  bills.  Every  holder, 
with  the  bills,  takes  the  property,  and  bi9  title  is  stamped  upon  the 
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• 

*  AWiougli  it  apjjeftrt  formerly  tdTiaVcT^eien  doaWsedf  w^€* 
ther  io  the  case  of  a  tortioua  takrh!^,  the  pltrii^tur  #a!r  m# 
edilflned  to  «n  action  of  tteapasft*  yet  it  is  iMWca^iM^  tliat 
in  8uch  case  the  plaintifl'bas  his  election  tort^raigeitfaerlneH 
p«sa  or  trover ;  for  a  tprt  may  be  qualified^  though  it  caaBot 
DejDcreased^ 

If  A.  lodges  iewela,  sealed  up«  atmbankei'st  for  tafc  at^ 
iody  only* ;  and  the  banker  breaks  open  the  box,  mndfionfM 
the  jeweis  to  another^  A.loMiy  msHntein  trover  n^ainsttbe 
pawnee  for  the  conversion  of  the  jewels- to  bis  omn  use.    . 

tn  an  action  of  trover  lor  plate*,  it  appeared  that  ttie 
plaintiff  claimed  under  a  remainder-man,  against  the  de» 
^ndant,  to  whom  it  was  pawned  by  the  tenant  for  life 
That  L  S.,  by  witi,  gave  his  plate  to  ttustees  Ibr  the  iise  of 
iiis  wife  duroftte  %idmiate^  requiring  her  to  aign  an  invent 
iwry,  which  she  did  at  the  tinse  the  plate  was  delivered  into 
Iber  possession.  She  afterwards  pawned  it  witb  the  xiefiend^ 
Mt  lop  ft  valuable  consideration,  who  bad  no  noHioe  of  the 
settlement,  and  before  the  commeacenient  of  this  action  ab^ 
di^..  A  demand  and  refusal  waa  proved*  After  verdict 
for  plaintiiT,  thecourt  wereof  opinion*  ona  case  reserved* 
Ihl^t  the  defendant  was  bound  to  deliver  Hp  the  plate»  with* 
put  being  paid  the  mkooey  he  bad  advanced  on  it^  ob^rvini^ 
tha^t  the.  point  was  clearly  established,  ^nd  the  law  nuist  re^ 
m^i^  M  U  is,  until  the  legislature  thought  fit  to  p^roividc; 
that  the  poesession  of  such  chattels  shall  be^  a  proof  ii 
.ownership.* 

By  Stat  1  Jac»  I.  c«  21.  the  sale  of  any  goods  wnngfnliy 
taken,  to  aiiy  pawnbroker  in  London  or  within  two  nttes 

thereof,  shall  not  filter  the  property*  i .  v.    .- 

If  goods  stolen  are  pawned^  the  owner  m^rteaioCaiB 
trot'er  against  the  pawnhroker\  N«  in  thia  case  tb^  ^oods 
dad  been  stolen  from  the  plaintiff's  house,  and  psurnsd  with 


r«   »       t  -* 


l^BnhQ^  T.  MoRtesfae^  Cro.  Etiz.  884.  a  fUmrt  ▼»  Parker,  s  T.  R.,a76..  ,  ,^ 

Cro.  Jao.  50.  S.  C.  b  Packer  r.  OiHict,  London  ^itt.  at- 

a  T^trtop  ▼.  Hoare,  B.  l6G.  9.  R.  B.  terTrio.T.  )so6.  Ld.  CSWiibQilreb|^ 

^  '6t#.  iidy.  mom  fallr  rqMrUd  in  C.  J.  a  Canp^  K,  F«  .CL  «an.<a. .:   < 

3  Atk.  44.  and  1  Wils.  8.  ,  •     '     .  /' 

^-■i  ,.jrii  ^1.' ;,      .  '  I. '  '  I    I  - '      >-■:•■■  ^  <  f  I        I'  — 

^^ill^iheinaettes*  "The  pVofierty  and'th^  pflsse^sionstfe  iii(igfji<aMs, 
'T^ii  waa  oeca^ar]^  to  make  them  negotiable,  and  iit.this  xi^ruect 
4kv9  4^f^  /ewepti^tly,  from  goods  of  Which  the  pro'perCj!,||D3 
jposaeBsion  may  be  ia  different  pereona^"  .  jPer  Eynt  [Q  liiutA' 
^9r\fig^^  Opinion  of  tlie  ooort  in  Collins  w  VM^m  O/iJ^ii  k 
PuU  051.  '  '  ^  *    '  -    'V<   iJ' 


d^ftodiHii  bf  a  .pciBQQ  whp  bad  beea  txied  for.thefi^Oiiiiy, 
aad  difH^ituA  pn  thiv  ab^enoe  of  a  material  witness.  ,  , 

^  A  wiMr^  ewtn  m  L<»idoB»  is  not  a  market  overt^  ioM^e 
mrticles  bought  tb^e/ 

If,  upon  an  information  of  seizure,  the  goods  be  coni 
demneo,  no  action  will  lie  for  them.  But  if  there  be  no  con-^ 
demnation,  and  the  goods  were  not  liable  to  be  seized,  tres- 

Eua  ^t  trover  will  lie  against  the  oSicer  for  them**. '  fiul 
y  tftatr  19  Q;  ^  c.  S4.  a.  16.  if  the  judge  certify  on  the  t^f 
cord,  that  ther^  was  a  probable  cause  for  sudl  seizure,  then 
tb«  plaintiff,  beside  his  ship  or  goods  so  seized,  or  the  value 
thereof,  shall  not  be  entitled  to  above,  two-pence  damages, 
nor  to  any  coats  of  suit.  .  ^ 

'  If  goods  be  obcaiaed  from  A.  by  fraud^,  and  pawned  to 
B.,  without  notice,  and*  A.  prosecute  the  oifender  fo  coof- 
viction,  and  get  possesaioa  of  hie  goods,  B«  may  matntaiii 
trover  for  them ;  for  (bia  is  dielingiiiahable  from  the  case  pf 
felony,  "wbeve  the  owner's  right  of  realitutiaa  is  given  by 
positive  atatttte(Sl  H.  6»  c.  1  L)< 

As  the  master'  of  a  ship  has  no  general  aothority  by  hrw, 
m  the  absence  of  biaemployers,  to  iell-  the  ship  entrtlsted  to 
bis  care,  but  oidy  an  implied  authority  to  act  for  the  be- 
nefit of  the  concern,  exercising  a  sound  discretion,  such  e^ 
the  owner  himself  would  exercise  if  he  were  u)>on  the  spot, 
ft  fotto#8,  that  the  owner  of  a  ship  may  recover  in  an  aifrtioa 
JDf  tfbver  the  value  of  the  same  from  a  vendee  datmin^  by 
purchase  from  the  master,  unless  the  vendee  can  shew  th^t 
^b^  abip  was  sold  by  the  master  under  suoh  an  urgent  ne- 
cessity) OB  would  have  induced  the  owner  to  have  sold  the 
ship  if  he  had  been  present. 

'  'So,;  flitbough  the  captsiin  of  a  ship  find  it  impossibly  to 
4irooh  hia  port  of  destinaiion,  be  has  not  any  implied  aucM>- 
iit^ytaa  the  agent  of  the  shippers,  to  sell  the  caiiga.fov  tl^eiyr 
benefit  in  a  foreign  port,  into  which  he  is  driven;  and  if  he 
does  so,  although  it  shotild  appear  that  he  acted  haMAjkbr- 
}Sqj:  jtbe  ifi^lerest  of  all  persons  concerned  in  the  adv^ntv;re, 
yet  auefa  sale  will  be  considered  as. a  tortious  conversioni.for 
which  the  ship-owner  is  liable'. 

>  Jl.  entrusted  B.  with. goods  to  acll  in  India^,  agreeing lo 


O'WHnvwm r.  Ki^g, 9 Cmbri  N. P.C  C.J.  Abb«t%  p.  .i,  edw  a<i-  %»!  5  ^« 

,    g3$,  N,  p.  C.  O5.S.  C,  peed  ▼.  ]>ajr2)y, 

',d  TinMer  t.  Poole,  3WilB.i46.5  Burr.  Triii,  48  G.  d'B. a.  10  Ea«t,  143,^ 

"'•^W7'  %  Vau  Oineron  T.  Dowiek,  ^  ^i^. 

.'t'fhti^  v^PttOielLj  9  tl  R.  17S;  Nv  P.  G. »D.             r,     •     «.'. ^ ^oq 

M  Hoyfaitai  r.  2tf«d1|oo,  &.  E.  hm^i  H  Bromley  ¥,.  (Joxv*)^  aiPoA.^^  j^. 

Silt.  N^r.  I,    1803.    Elleuborottgh  438*                                    ,  .^^     :    rr 
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take  bidt  ftom  B.  what  he  should  not  be  able  to  sell,  and 
allowing  him  what  he  should  obtain  beyond  a  certain  price^ 
with  lil^ty  to  sell  them  for  what  he  could  get,  if  he  could 
not  obtain  that  price.  B.,  not  having  been  able  to  sell  the 
goods  in  India  himself,  left  them  with  an  agent  to  be  dis- 
posed of  by  him,  directing  the  agent  to  remit  the  money  to 
nim  (B.)  in  England.  It  was  holden  that  A.  could  not  main- 
tain trover  against  B.  for  the  goods. 

Trover  will  not  lie  for  goods  irregularly  sold  under  a 
distress';  the  itatute  11  G.  S.  c.  19.  s.  19.  having  declared 
that  the  party  selling  should  not  be  deemed  a  trespasser  ah 
initio,  and  having  given  an  action  on  the  case  to  the  party 
grieved  by  such  sale. 

But  if  a  party  pay  money  in  order  to  redeem  his  goods 
from  a  wrongful  distress  for  renl\  he  may  maintain  tro?er 
against  the  wrong-doer. 


XL   By  wham  and  against  wh&m  Trover  may^  be 

maintained. 

On£  joint-tenant,  or  tenant  in  common,  or  parcener,  can- 
not bring  trover  against  his  companion  for  goods  remaining 
in  his  possession,  because  the  possession  of  one  is  the  pos- 
session of  both ;  if  trover  be  brought,  the  joint-tenancy, 
&c.  is  good  evidence  upon  the  plea  of  not  guilty'* 

Upon  this  principle  it  was  holden",  that  A.,*  a  member  of 
an  amicable  society,  who  had  been  entrusted  with  a  box, 
containing  the  sums  of  money  subscribed,  and  was  bound 
by  bond  to  keep  it  safely,  could  not  maintain  trover  against 
B«,  another  member  of  the  same  society,  and  a  strangi^r,  in 
a  case  where  B.  had  got  possession  ot  the  box,  carried  it 
'away,  and  delivered  it  to  the  stranger;  BuUer  J.  observhig, 
that  it  was  admitted,  that  one  of  the  defendants  was  a  menx-  * 
berof  this  society,  and,  consequently,  bad  a  general  pax>- 
perty  in  the  bpx;   that  a  special  property  could  not  give  a 
right  in  thi^action  against  a  general  property.  The  custody  , 
only  was  eonimitted  to  the  plaintiif;  the  property  remained 
in  the  society. 

i  Wallace  v.  Kinsr,  i  H.  B].  13.  m  HolUday  ▼.  CjimooU^Q^  ^i^^ff  l^'- 

Jc.yiipurickf.  Bl(iucliard,6T.R.s98.        R.  (Ssd.  .  . 

1   8  JLe^ffv.  g20.  ci^<  3i73>  *••♦.' 


TROVEH.  ltD6 

Afker  aft  act  of  l^kroptcy,  coma»ttad  by  one  <if  two 

Sartners',  joint  effects  were  seat  away,  which  clline  to  the 
efend^nCs  bands;  then  the  solvent  partner  died,  leaving 
the  defendant  his  executor,  and  afterwards  a  oommission  of 
bankrupt  was  taken  out  against  the  surviving  partner,  and 
bis  estate  assigned  to  the  plaintiffs;  it  was  hoiden,  that  thejr 
were  tenants  in  common  with  the  solvent  partner,  and  after 
bis  decease  with  his  representatives,  by  relation  from  the  act 
of  bankruptcy;  and,  consequently,  could  not  maintain  tro^ 
ter  against  the  defendant  claiming  under  such  solvent  part- 
ner. 

After  an  act  of  bankruptcy,  committed  by  one  of  two 
partners'",  the  other  delivered  goods,  part  of  their  joint  pro-^ 
perty,  toa  creditor,  for  a  joint  debt,  and  died,  and  afterwards 
a  commission  issued  against  the  surviving  partner ;  it  was 
hoiden,  that  this  was  in  substance  the  same  with  the  pre- 
ceding caise;  that  the  creditor,  by  virtue  of  such  delivery  by 
the  solvent  partner,  became  tenant  in  common  of  the  goods 
with  the  assignees  of  the  bankrupt  by  relation  from  the  act 
of  bankruptcy,  which  was  in  the  life-time  of  the  solvent 
partner,  and,  consefquently,  that  the  assignees  could  not 
maintain  trover  against  such  creditor. 

If  one  tenant  in  common  merely  takes  the  thing  in  com- 
tnon  out  of  the  possession  of  his  companion,  and  carries  it 
away,  there  no  action  lies  by  the  other  tenant  in  common? ; 
but  if  he  destroy  the  thing  in  common,  the  other  may  bring 
trespass  or  trover.  As*'  where  it  appeared  that  one  tenant 
in  common  of  a  ship  had  forcibly  taken  it  out  of  the  pos- 
session of  his  companion,  and  secreted  it  from  him,  so  that 
he  knew  not  where  it  was  carried,  and  changed  the  name  of 
it,  and  it  afterwards  got  into  the  hands  of  a  third  person, 
who  sent  it  on  a  foreign  voyage,  where  it  was  lost.  Lord  King 
C.  J.  left  it  to  the  jury,  whether  under  the  circumstances, , 
the  destruction  was  not  by  the  defendant's  (the  tenant  in  com- 
mon) means;  and  the  jury  finding  in  the  affirmative,  the 
court  on  motiou  for  a  new  trial,  approving  of  the  chief ' 
justice's  direction,  refused  to  set  aside  the  verdict  (9).         [ 

n  Sniitb  and  others,  assiguees  &c.  w.  q  Barnardiston  v.  Chapmaa,  C.  B,  HiU  ; 

Stokes,  1  Eaat,  363.  T.    1  G.  1.    cited  from  Ld.  C.  J.  , 

o  Smith  and  others,  assignees,  &c.  v.  King's  MS.  in  Heoth  r.  Hubbard,  ^ 

Oriell,  ]  East,  368.  4  East,  121.                      '.    /         ,  t 

p  Brammel  v.  Joues,  B.  R.  T.  22  Geo«  *         .  ^ 

a.  MS.  .> 
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x-^.  ,'i'  n  t 


(9)  It  seems  that  the  »ale  of  the  whole  ift  a  ship  by  ova  «fap<k  ^'    - 
only  a  part  owner,  in  exdttaion  of  the  right  of  another,  wha  i#^  ^ 


tHde  wn'ft  dttttntetion  of  the  MbjectinMter.  mod  it  is  no# 
cMM«sb€4,  thftl  oM  temtit  in  commocv  cannot  recover  Ibr 
•^dMiUel  in  troirer  «g«tnBt  htscompaiiKm,  without  fii^  prtyr* 
mg  a  defttroction  of  tfao  obatleU  or  Mmetbing  tiAit  i^  eqtri* 
▼twnt  to  it  Hettce,  wbere  oo«  ^T  two  temuitt  iv  com« 
man  of  «  whale  cut  it  up  and  espresmd  the  oil,  it  wag  faol*^ 
den%  that  0uch  alteration  in  the  fbrm  of  the  property  did 
not  amount  to  a  tortiona  conveiaion,  to  at  la  enaMa  thecom* 
panion  to  maintain  trover ;  for  the  act  done  was  an  applies* 
tion  of  the  whale  to  the  only  purpose  which  couid  make  it 
profitable  to  the  owneffSy  and  tended  io  preserve  it  instead 
of  destroying  it»  which  one  tenant  in  common  was  clearly 
entitled  to  do;  and  as  the  parties  w«ce  cleariy  tenants  ia 
common  of  the  whale^  they  became  tenants  in  common  of 
the  produce^  after  it  was  converted  into  oil.  N.  It  was  ad- 
mitted in  this  case,  that  the  taking  by  thedefendant*  and  the 
refusal  to  deliver  on  demand  made,  was  not  any  mi^feaaaaoe 
in  a  tenant  in  common,  and  did  not  give  a  rigiit  of  actios. 
It  will  be  proper,  however,  to  remark,  that  the  rule  that  oo« 
tenant  in  common  cannot  bring  trover  aninst-hts  comps^ 
nioB,  holds  only  ia  those  cases  where  the  law  consi^ia  the 
possession  of  one  to  be  the  possession  of  both.  HeMe*, 
wh^fe  A*  is  tenant  in  fee  of  one  fourth  part  of  an  eitata»  and* 
Bu,  tenant  in  comoion  with  bias,  of  the  other  three  paits 
for  a  term  of  years^  without  impeachment  of  waate,  if  A« 
cut  down  any  ttees,  and  B.  take  them  ^^^y*  ^  auMr  sMnh- 
tain  trover;  for  though  B.,  being  dispunishable  of  waste, 
might  cut  dov^n  what  trees  he  would,  yet  trees  having  aa 
inmritable  quality,  and  B«  not  having  any  intemst  ia  tba» 
inheritance,  he  cannot  take  the  trees  when  felled  by  him  who 
has  the  inheritance,  and,  consequently,  his  possession  beiag 
tortious  cannot  be  said  to  be  the  possiession  of  the  otter.' 

It  is  to  be  observed  also,  that  if  one  joiat^ssaiit,  4ec* 
bring  trover,  without  bis  companion^againata  A 
defendant  cannot  give  the  jalnt-teaan^t  te;  im, 
otk  Ae  gcsteral  iM$iii^  so  as  to  bar  the  planiiff  «f  ' 
but  only  to  prevent  him  from  recovering  aaf  mm 
own  share  m  the  value  of  the  property  in^noatjp^;  Ar 

r  Fcsikhist  ▼.  U.  Orenttne,  1  TMMt.    t  K<^Kfcorpe  t.  FwtivgfM,   s  ler.* 

S41 .    •  1 19.  a4ph  M  niiiiMiiuii—  ^jr 

t  Wot  ▼.   PaHMfltt,  at  Eketer,  per        Mutt*  C.  0^  11.  T.  \Q.u 
TwtM  J.aalk.  MS8.B1UI.  N.  P.  35.        4  £Mt,  181. 


Bant  in  coamon  with  bim*  is  not  eqolvukotta  the 
tiie  Mb|«ct  matter,  nusdiiiicly  or  imatrdiatc^.  is  asTto  cbbUs  his 
ee  trnent  la  SMintiiin  Uaver  agaiost  bisi  far  it  4  Ba4,  llOL  Sss 
atoo  Giaves  v.  Sawyer,  T.  Kayni*  IS.  .    ^<  « 


iCpAj^.Q^  ^¥0  part^oAVfi^^rpf  a.cbattei  sim  aJoof^l^^A  ^^U:; 
ao4  tbe^  4efeji^ant  do  «ot  plead  in  abatement^  tbe  otUeiy 
part<»]B^£^r  may  afteycw^rds  Mie  alooe,  ai^d  ihe  defeodantr 
caopot  pl/ead  ia  abaibei»ei»t  of  siK:h  aclioa'.  .  ^ 

Trover  wi  il  lie  against  a  corporation^ 


gag^BBBa  II     'III  I      .^juajt 

IH.  TA^  Dedaration^^Plea;^ — Defence^  and  herein  of^ 
(fiB  Doctrine  of  Lieiis — rEuidtnc^ — 0/  stajfing. 
the  Proceedifng9--^o9ts-^udgme9U^ 


(  ' 


Venue, — Tuis  is  a  transitory  action^  and  the  venue  v^y  • 
be.  laid  in  any  county**  .        .  ,   \ 

Tbe  deciaratioii  states,  that  tifie  plttnttfFwsg  tanrfoHy  poa-^. 
a^aaod  of  the  goods  in  qoestion  (lOj^asofiiis  proper  goods 
and  chatteis  (1U»  and  tbat.beiug  so  possessed,  he  casaally  * 
lost  tbenr,  and  that  tbey  came  to  the  hands  and  posaessiou.'^ 


»  IWssSSi  y».»i>Ml>id,  M  BhiV4B0>        y  Y«AMroim:h  ▼.  <ne  Bank  ef  Bug^ 
X  ae4<«ISK^«'-  OMM»d,  7 vT< A.  »SH^     *  Uh»4,  B.  R.  .Tmi^  T.  S9<^>a« 

s  Browa  T.Hedge^Salk.  S90,  , 

V 

— <iiap^»^**»^^  ti   II <         a  ■    »■    I    li     ■  ■       11  11         I  ■■  '  ■         ■  Ill         I  ■  11^ 

(10}  Tbe  goods  io  question  should  be  described  with  sucb  coa* 
venieot  oertaintf,^  that  ibe  jury  aaay;  kaow  what  i»  meant,  bat  ia 
this  actioii  tbe  sume  accuracy  yi'nd  precittioo  are  not  required  as  in 
theictibit  ef  ttetirme,  which  ig  For  the  recovery  of  the  things  them- 
t#hp«S'iif'ftpecTe,  4f  to  Iw^had.  ffence,  a  declaratioa  7a  trover  for 
t#MCf  ^tflmceu  of  clores  and  mace*,  ten  pair  oF  cnrtiuas  and  t'a* 
\^mmsf^4mm  ^mtM  of  dil(^iiMuds$,  A»r  the  iunutnre,  appaseU^litf. 
halunjinn  SRMriHi  ship§,  -^las  bteirhokkn  good. 

•fft  )^  ^^Bh"  osrissioit  oTthe  words,  •*  as  of  his  proper  ^^dd,^  \% 
ci^ed  ^y  Terdict,«looes^v«  WiiK;kwoilb»Hsrdrau%;  butfataft  afttr 
a  ludgoMit^by  deladW    6 wallow  v.  Ayudifif,  B.  R.  M.  ^  G.  9. 

.. •  Hartford  ▼.  Jow!«,  Sa&.  4S4. 

,^  t  Taylor  V.  Wclk,  3  .SauuU  74.  .  . 

»  '*        -"'  ••'{  White  T.  Graham,  %It.  327.  Ld.  Raym/li30.      "  •      '      • 
«'  "      I  ?fiflitio^fet,'BH(lf€fl/C^th.  131.  '  •      " 

▼OX..  II.  .;  ^  ^  .       '  ,      .  .        ..    ^      J 


1808  TROVER. 

of  the  defendant^  by  finding  (12),  wha»&«rw«rd&{U)c«p- 
.Terted(14)  them  to  bis  owu  use. 

This  is  the  substance  of  the  declarttion  in  cofnmon  cii^te. 
Where  the  action  is  brought  by  an  executor,  administrator^ 
or  the  HBstguees  of  a  bankl^upt;  the  character  in  which  the 
party  sues  must  of  course  appear  on  the  face  of  the  declara- 
tion. 

Care  must  be  taken  to  state  the  possession  to  be  in  the 
person  to  whom  the  property  belongs. 

In  an  action  of  trover  by  the  assignee  of  bankrupt  part- 
ners*, the  declaration  consisted  x>f  oue  count  only,  in  whkh 
the  possession  was  stated  to  be  in  the  partners.  It  appeared 
in  evidence,  that  the  greater  part  of  the  goods  in  question 
belonged  to  one  of  the  partners  only,  before  the  commence- 
ment of  the  partnership^  and  had  never  been  brought  into 
the  partnership  fund.  It  was  proved,  that  the  residue  of 
.the  goods  was  part  of  the  joint  estate.  Per  Kenyon  C.  J. 
the  plaintiff  under  this  declaration  is  entitled  to  recover  the 
value  of  such  goods  only  as  have  been  proved  to  belong  to 
both  the  partners  as  partners.  Had  there  been  a  count  in 
the  declaration,  stating  the  possession  in  the  assignee,  as 

m  Cock,  aaf  i^^nee  of  Kent  and  Pemberton,  r.  Tuono,  London  Sittinsa  after  B. 

T.  41  G.  3.  B.  B.  Kenyon  C.  J.  MSS. 

{19)  Theconvenimi  is  the  gist  of  the  actien^  and  tte  manner 
in  which  the  goods  Game  to  the  hands  of  the  defendant  ia  Wf  i*- 
ducement* ;  and*  therefore,  the  plaintiff  nuiy  declare  that  the  goads 
came  to  the  ppsaeMion  of  the  defendant  generally  or  specially,  by 
fiiidiagy  (though  the  defendant  came  to  the  goods  by  deliveryf ,] 
or  that  the  defendant  fraudulently,  at  cards,  won  money  of  the 
plaintiff  from  the  wife  of  the  plaintiff^. 

(13)  In  the  declaration  the  conversion  was  1aid|  nnd^m  sciHeet, 
to  be  on  a  day  before  the  trover§.  Upon  motion  in  arrest  of  jndg« 
ment,  the  declaration  was  Uolden  to  be  good,  for  the  yosiea  amv^' 
tit  is  sufficient,  and  the  scilicet  is  void. 

tl4)  Though  it  he  necessary  to  aHege  a  day-attd  plaee  ofcen- 
versionll,  (or  of  a  request  and  refusal,  which  is  tantamouatll,)  yet 
as  it  is  a  transitory  action^  the  conversion  may  b^  faid  nercj  and 
proved  in  Ireland**.  j 

•  Isaack  t.  Clarli,  d  BuUt.  3o6. 
t  sBnbt.  313.  perCokeC.  J.   ' 

Vid.£nt.  965. 

TctDMMul  V.  Jobnson}  Cro.  Jac.  48S. 


I 


J  Hubbard's  case,  Cro.  Eliz.  73. 

%  Wilson  ▼.  Chamben.  Cro.  Car.  26i;< 

••  Brown  t,  H«d|;es,  ^{k.  2^, 


•  ^ «    t^ 


tROVERj  iio» 

'  tUa  ^18  k'loTAlf  bemniissfen,  and  the  assignttient  uiid«r  8U€h 
commissioii  passes  both  separate  and  joint  eiFects^  the 
wbolemight  have  beea  recovered ;  as  it  is,  the  Terdict  Hiust 
he  for  that  part  only  which  has  been  proved  to  be  the  pro* 
p«rty  of  the  partners*  The  jury  found  a  verdictaccordiiigly. 

In  trover  by  husband  and  wife,  the  declaration  ou^ht  not 
to  allege  the  possession  in  them  botd^,  n«r  state  the  cTaniage 
to  have  accrued  to  them  both' ;  for  the  law  will  traosfer,  in 
point  of  ownership,  the  whole  interest  to  the  busbaod. 

'  If  trover  be  brought  against  baron  and  feme,  and  it  is  al« 
kged  in  the  declaration  that  they  converted  the  goods  to 
Ibeir  own  use,  the  judgment  may  be  arrested^  or  reversed' 
on  writ  of  error  (15). 

It  seems*,  however,  as  the  conversion  is  a  tort,  that  the 
wife  may  be  charged  with  it  in  the  same  mannef  as  with  a 
trespass;  that  is,  the  declaration  may  state,  that  the  hub- 
band  and  wife  converted  the  goods,  omitting  the  words,  to 

their  own  use, 

• 

» 

The  ffeneral  issue  in  this  action  is  not  guilty;  under 
which  plea  every  ground  of  defence  which  proves  that  tbe 
conversion  was  lawful  may  be  given  in  evidence;  for  the 
gist  of  the  action  of  trover  is  a  wrongful  conversion. 

Utnoe,  in  trover  for  a  gun^^  the  defendant  may  give  in 
evidence,  that  be  was  a  gamekeeper  of  tbe  manor  of  B., 
and  took  the  gun  by  virtue  of  the  stat.  29  &.29  Car.  9., 
though  tlie  act  do  not  authorise  the  pleading  the  general 
issue,  and,  therefore,  it  would  be  otherwise  in  trespass  for 

b  Exp.  Cook,  9  p.  Wmt.  500.  f  Berry  v.  Nevyi,  Cro.  Ht-  («6i .  Perry 

€  Per  YeW^ton  J.  Yalr.  l65.  ▼.  Dig^,  Cro,  Car.  494.  S  P. 

d  Salk.  114.  g  Draper  y.FalkeflyVeU.  i6:>.   Aaoa, 

«  Rhemea  ▼.  Humphreys,  Cn>.  Car;        l  Veatr.d4. 

254.  h  Dane r.  Walter, mKeut,ies8.B»ll. 

N.  P.  4S. 


^«^-4ate 


(15)  But  where  in  trespass*  against  baron  and  feme  for  entering 
an  bouse,  and  taking  goods,  the  declaration  stated,  that  thej^  con« 
verted  the  goods  to  their  own  use:  on  motion  in  arrest  of  judg- 
ment, the  declaration  was  holden  good;  for  the  conversion  in  this 
case  is  not  the  gist  of  the  action,  and  the  action  being  maintainable 
for  entering  the  bouse  and  taking  the  goods,  tbe  rx)urt  will  intend 
'that  the  damages  were  given  for  those  trespasses  only. 

**  SmaUey  v.  Kerfdot,  Str.  I(jg4.  Andr.  949.  S.  CP^nefi'v.  PiOnler,  Ball.  N.  P. 

46.  S.  P. 

P  F  9 
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•  taHiog  it.    Sp  the  defie^idaiit  may  give  in  «vi|dwpe.  -ontbe 
:. general  iasue,  that  he  took  the  goods  in  questioa  (qt  lolP. 

'     Where  an  administrator  brings  trover  upon  'his  owapos* 

•  sesmion^,  tbe  defendant  tnay  give  in  evideiiee  a  wilK-aiid  an 
executor,  upon  not  guilty;  otherwise,  if  it  be  e«  tba  pb^ 

'  seation  of  tbe  inte8tate/(as  in  the  principal  ease)  for  there 
the  defendant  ought  to  plead  it  in  abatement,  and  if  he 
does  not,  he  shall  not  give  it  in  evidence. 

The  defendant  may  also  plead  the  statute  of  limitatioiv^^, 
viz.  that  the  cause  of  action  did  not  accrue  at  any  time 
within  six  years  next  before  the  commencemeDt  of  the 
piaintiff*8  action. 

Where  an  executor,  several  years  before,  had  left  some 
household  stuft'  in  the  house,  by  the  consent  of  the  heii^, 
wlto  used  them  afterwards,  and  within  six  years  of  the  ac- 
tion brought,  the  executor  demanded  the  goods,  and  the 
betr  refused  to  deliver  them,  whereupon  trover  was  brought, 
and  the  statute  of  limitations  pleaded ;  it  waa  holdett,  that 
tbe  user  before  the  demand  was  neither  a  cearersioa,  nor 
any  evidence  of  it;  for  it  was  with  tbe  consent  of  the  exe- 
cutor until  that  time;  and  the  demand  being  within  six 
years,  the  refusal,  which  ensued  it,  and  which  was  tbe  only 
evidence  of  a  conversion  in  the  case,^vas  within  the  aix 
years;  and  if  a  trover  be  before  the  six  years,  and  a  conver- 
sion after,  the  statute  cannot  be  pleaded. 

Bankrnptcy  of  the  defendant  after  the  eaase^of  actioa  ac- 
cfued,  cannot  be  pleaded,  because  thedamages  m  troverare 

nncertain". 

Defence,  and  herein  of  the  Doctrine  ofLihn's, 

^  The  most  usual  defence  to  this  action  is,  "that  tlie  defen- 
dant has  a  lien  on  the  goods,  or  a  right  to  detain  dkem.  It 
will  be  proper,  therefore,  to  iuquvre  under  what  circuoi- 
stances  a  party  may  insist  on  this  defence. 

There  are  two  spiles  of  liens  known  to  tlie  la^W,  namely, 
particular  liens  and  general  liens'*.  Particular  Yi^u^'^vC, 
where  persons  claim  a  right  to^  retain  goods^  in  respect  of 
labour  or  nooney  expended  on  such  goods,  and  .th^  li^jos 


i  Str  W.  Jones,  940.  J.  m  Tophaai  y .  Braddiitli,  ^  TiKiat. 

k  BtomfJitM  ▼.  Mmttk^  per  Holt  C  J.        577-  -  u 

-    vLonde*  Sittings,  SaUc.  aSi  o  Porker  ▼.  Norton,  iC  Ttjt.  695.  * 

,i^}Jw»  I.  p.  16.  e  l^cp  Heath /.  0  Bos.  S'PiillAgi.lM 

m  VVortley  lijontague  r.  Lord  Sand-       perKenyon  C.  J.  Y  £sp.-  N'.  B-  C. 

¥kh,  7'M<kL  99.  dted  by  Lfewiience  •      109.  par  Lor<^  iMinvMd  -O^  ii  4 
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*re  fiiVburiiiS  ih  law.  Gtwral  liens  are  claimed  in  respect 
of  ii' general  balance  of  adtonnt;  and  these  are  founded  on 
Express  agreement,  Qrare  raised  b^  implication  of  la^,  from 
the  itsa^ecrf  trade,  or  from  the  course  of  dealing  be^vveen 
ti»e  parties,  whence  it  may  be  inferred,  that  the  cchitractin 
question  was  made  with  reference  to  their  usual  course  of 
dealing. 

By  the  common  law,  where  a  party  is  obliged  to  receive 
goods,  he  is  also  entitled  to  retain  them  for  his  indemnity 
(id).  Upon  this  principle,  it  has  been  holden,  tliat  com- 
mon carriers^  (17)  and  innkeepers  have  a  particular  lien  on 
the  goods  intrusted  to  their  care.  In  like  manner,  millers 
have  a  particular  lien  on  the  produce  of  corn^  which  they 
have  ground,  for  the  price  of  grinding^. 

A  person',  who  by  his  own  labour  preserves  goods,  which 
the  owner,  or  those  intrusted  with  the  care  of  them,  have 
either  abandoned  in  distress  at  sea^  or  are  unable  to  protect 
and  secure,  is  entitled  by  the  common  law  of  Et>gland  to 
retain  the  possession  of  the  goods  saved,  until  a  proper  com- 
pensation is  made  to  him  for  his  trouble  (18).    The  rea^n 

p-Klcimier  ?.  Upsfaaw,  Ld.  Rsym.  75:2.    r  Per  HoU  C.  J.  in  Hvtfort  ▼.  Jod^, 
H  £xp«  Ockeodea,  i  Atk.  934.  Lord  Rayui.  393.  Salk.  654.  Abbott, 

'  356.  ed.  2nd. 


-nr- 


(16)  It  ivat  said  by  Ryder  C.J.  delivering  the  opioioo  of  the 
-contt  in  Brenao  v.  Curnint,  T,  'i^  and  5i9  G.  i,  B.  U.  MSS.  Uwt 

he  had  not  found  it  laid  down  as  a  general  rule,  that  the  remedy 
by  retainer  was  co-extensive  with  the  ohiigatioo  to  receive  goods. 
But  see  Ld.  Raym.  867*  • 

(17)  See  further  as  to  the  lien  of  carriers,  ante)  tit.  Carriers^ 
Sett.IlL  and  Roshforth  v.  Hadfield,  7  East,  224. 

'   (19)  By  Stat.  q6  G.  2.  c.  I<).  »•  5.  it  is  enacted,  "that  in  case 
aoy  petsons  not  employed  by  the  master,  mariners,  or  owners,  or 
other  persons  lawfully  authorised,  in  the  salvage  of  miy  ship,  or  the 
cargo  or  provision  thereof,  shall,  iu  the  absence  of  persons  so  em- 
ployed or  authorised,  save,  any  such  ship  or  gooda^jind  raose  the 
same  to  be  carried,  for  the  benefit  of  the  proprietors,  into  port,  ^r 
to  any  adjoining  custom-house  or  place  of  safe  custody,  imoiedi- 
^Ately  giving  notice  thereof  to  some  justice^  magistrates  custom"* 
house  or  excise  officer,  or  ^hall  discover  to  any  such  magistrate  or 
tpfikl^f,  irhere  any  Micb  ef&cts  are  wrongfully  bought,  sold,  or  con- 
cealed^ S^uqh persons,  shall  be  entitled  to  a  reasonable  femwd'te  bto 
j^MicI  by  U)^  minster  or  owner  of  the  vessel  or  jjoodi**  and  10  tw?  kd- 
'jU8(e4  in  fase.of  (lisagr«eQrjbut  a^bo^t  the;  ^j(an/w;?i,,  it»  tlie-Siginie 
»nitinoei.0a«tkliPagje<ia  to  tie.ii4just«d  or  paid  by  sla|.  U  ^u*^  *U^* 
c;  18.  or  by  stat.  «6  G.^^e^*l9»" 
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of  ^hitrule  is  obvious:  good«  carried  by  sM  are  MoesnrUy 
and  unavoidably  exposed  to  the  perils  which  storms,  tem^ 
pesty  and  accidents*,  (far  beyond  the  reach  of  human  forcM 
sight  to  prevent,)  are  hourly  creating,  and  against  wbicb  it 
too  ofien  happens,  that  the  greatest  diligence,  and  the  ikiosfc 
strenuous  e^^rtions  of  the  mariner  cannot  protect  ibem» 
When  goods  are  thus  in  imminent  danger  of  being  lost,  it' 
is  most  frequently  at  the  hazard  of  the  lives  of  those  who 
save  them,  that  they  are  saved.  Principles  of  public  policy 
dictate  to  civilized  aqd  commercial  countries,  n6t  only  the 
propriety,  but  even  the  absolute  necessity  of  establiahhig 
a  liberal  recom pence  for  the  encouragement  of  those  wto 
engage  in  so  dangerous  a  service* 

As  to  general  liens,  it  has  been  determined,  that  theat^ 
toroeys  and  solicitors  of  the  different  courts  have  a  lien  on 
all  papers  remaining  in  their  bands,  and  judgmeiits  reco* 
vered,  for  their  costs*  (19). 

So  where  a  banker  has  advanced  money  to  a  cqstomei*, 
he  has  a  lien  upon  all  the  securities  which  come  into  hisr 
hands  belonging  to  that  person,  for  the  amount  of  his  gene- 
ral balance:  unless  there  be  evidence  to  shew,  that  he  re- 
ceived any  particular  security,  under  special  circumstances, 
which  would  take  it  out  of  the  general  rule. 

So  a  calico-printer  has  a  lien  upon  the  linen  in  his  pos- 
session",  for  the  genera)  balance  of  his  account,  for  wortc 
done  in  the  course  of  that  business. 

In  like  manner  it  has  been  determined,  that  dyers^  fac- 
tors*, (20),  and  wharfingers',  have  liens  for  their  general  ba- 
lance. 

• 

•  Nidiolaon  t.  Chapmais  a  H«B1.  954,  y  Sarile  ▼.  Btrchard,  «  Eft{^  N.  P.  C«. 

t  Mitchell  T.  OIdfi*;ld,  4  T.  R.  laj.  53.  Kcuyon  C.J. 

tt  Damv.  Bougher,  5  T.  R.  488.  i  Krtiger   ▼.  Wilcor,    Ambler,    «5^ 

X  Bxp.  Audrewt)  91  June,  1764.  p«r  Gardeaer  v.  Colemaii,  cUt^  1  Burf/ 

Ltf>rd  JNorthiiig^ton  C  Co.  B.  L.  499.  494.  snd  6  East,  96.  pcjr  ^uUer  h 

edit.  5tb.  VVeldou  ▼.  Gould,  3  £sp.  S.  F. 

H.  P.  C.  268.  Ke&yon  C  J.  a  Naylor  t.  Mangles,  1  ^p.  3^.  P.  C 

109.  . 

'•' —     ' '         '        '■  rill       \        ■  in-"  -~r         >  iii       iiin  .«iii       * 

(19)  Bat  ia  one  case',  where  A.  purchased  the  interest  6f  a  lease' 
f<*  years,  and  the  writings  were  left  in  the  hands  of  B.  an  attorney, ' 
to.  draw  an  assignment  of  the  lease ;  B,  drew  the  assi^ntli^nt,  and  ' 
it  was  sealed,  but  B.  refused  to  deliver  it,  until  A.patd  f^r  the ' 
drawing*  &c. ;  upon  which  A.  brought  trover  against  B!  for  the 
de^d:  HoltC.  J.  held,  that  the  action  would  lie;  because  B.  night' 
have  an  action  for  what  he  deserved,  but  that  he  could  aot  d^taia 
for  ii»'  Aaoii.  Pubch.  6  W,  &  M.  at  Nisi  Prias.  Ex  reK  Mr.-  Place,  - 
1  Ld»  Raym.  738. 

(20)  See  further  as  to  the  lien  of  factors,  ante,  tiL  Factor,  pV737^ 
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The  miister  of  a  vestel  bts  a  Ueo  on  the  tmink  of  apeyiipfi 
whom  be  has  conveyed  in  bis  vessel,  until  a  re«iH)n$d>ld  SitOi 
has  been  tendeired  tor  the  passage^.  N>  It  did  not  appecur 
in  thia  case,  what  were  the  levins  of  the  comtpacl.;  but  it 
was  proved,  that  the  defendant  bad  brought  the  pliiiiitiff 
and  bis  trunk,  containing  bis  \yearing  apparel,  home  in  his. 
vessel  frofn  the  Brazils  to  London;  Id/,  had  been  paid  b|/ 
the  plaintitf,  but  the  defendant  claimed  loL  more,  and  in* 
sisted  on  detaining  the  trunk  until  tX\e  rest  was  paid.  It 
was  proved,  that  30/.  was  a  reasonable  sum  for  the  oooveyn 
anoe  of  the  plaintiff. 

But  the  master  of  a  ship  has  n6t  a  lien  on  the  ship^,  for 
money  expended  or  debts  incurred' by  him  for  repairs  done 
to  it  on  tlie  voyage.  Policy  brokers  have  a  lien  for  ttieir 
general  balance';  but  not  where  they  have  notice^  that  the< 

E arson  who  employs  them  acts  merely  as  an  (\gent';  and  it 
as  been  holden,  that  where  an  English  subject^  in  timeof 
war^  informed  the  broker,  that  the  property  insured  was 
neutral,  that  was  a  suilicient  indication  to  the  broker,  that 
the  party  acted  as  agent^ 

A  general  riglit  of  detaining  a  thing  until  the  money  due 
for  the  work  done  upon  it  be  paid,  may  be  waved  by  a  spe* 
cial  agreement. 

Hence,  where  A.>  agreed  to  pay  a  farrier  half  a  guinea 
for  curing  his  horse  of  a  distemper,  and  also  a  reasonable 
5ttm  fpr  keeping  it  until  it  was  cured;  and  after  itwaseur^ 
A.  tendered  the  farrier  the  sum  agreed  on  for  the  cure, 
who  refused  lo  deliver  the  horse  unless  A.  would  pay  him 
1/.  17^.  (Sd.  for  the  keeping  of  the  horse ;  in  trover  for  the 
horse,  it  was  holden,  that,  although  in  general  a  farrier 
might  have  a  right  to  detain  a  beast  delivered  to  him  to  be 
cured,  until  the  money  due  for  curing  it  was  paid,  (upon 
which  point,  however,  the  court  declined  giving  any  opi-- 
nton,)  yet  it  was  clear,  that  in  the  present  case  the  &mer 
had  no  such  right;  because  the  general  right  of  detaining 
(if  he  had  any]  was  waved  by  the  special  agreement  that  the 
party  should  pay  a  certain  sum ;  and  if  the  tarjrier  could  hot 
detain  the  horse  for  the  cure,  a  fortiori  he  could  not  for  the 
keeping  of  it..  The  authorities  relied  on  by  the  court  were 
S  Rol.  Abr.  92.  (M.)  pi.  1,  2.  6.  Str.  651.  Telv.  66.  and  the 
following  case  i 

b  VVooI£r«,8ttniiiiert,LoDdon  Sittings  Snook  ▼.  I>ayldfoii|  9  Cfunp.  N.  P.  , 

aftei'H.i'.SlG.  3.  l4twreQce  J.  C  918. 

c  HttMey  V.  €hrlili«,  9  Eatt,  49G.  f  Snook  ▼.  DftTidson,  ab.  anp.                ^ 

d  WhiCeliead  T.  V«iigii«n,  B.  R«T.  25  %  BreiuiD  v.  Cunrint,  T.  98  fc99  O.  a*  ! 

G.  3.  Co.  B.  L.56t>.  5th  ed.  B.  R.  Say.  R.  934.  ihorfly  il>te4  iH 

f  Mmm  t.  Hci^Tfoa,  1  EMt,  ass.  BmU.  N.  P.  45.  aad  MSS. 
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-r  in  trover  by  m  ctfsigoee  ti(  a  bank.r»pt^/ it  appeared  iftot 
tlie  goods  had  been  attachred  in  the  bands  of  J'»  6.  (towrhoni 
ibey  had  been  delivered  by  the  bankrupt  (^^1),)  in  a  plsy'ot 
ftl  the  suit  of  the  defendant.  Afterwards,  and  before  con- 
demnation,  an  act  of  bankruptcy  wa$  comnriitted;  then  .the 
goods  were  condemned,  and  satisfaction  entered  on  the  re- 
cord by  the  defendant/  It  was  holden,  that  this  evidence 
was  sullfCient  to  charge  the  defi^ndant,  the  *  property  not 
being  altered  until  condemnation;  and  that  the  person  who 
dtliirei-ed  thd  goods  by  compulsion  of  law  was  discharged. 
The  C.  J.  added,  that  if  gooas  were  delivered  to  a  oidihufec- 
tur^r,  he  might  detain  tbem  for  what  lie  deserved  for  bis 
labour,  but  if  there  was  an  agreement  for  the  price  he  oouM 
not;  in  that  case  he  must  rely  on  the  contrdct,  atul  be  ia 
the  same  condition  with  other  creditors. 

If  a  person  having  a  lien  upon  goods,  e.  g.  for  warehouse 
rent,  wlien  they  are  demauded  of  him, claims  to  retain  them 
upon  a  clifTerent  groUnd,  viz.  that  the  goods  are  his  own 
property,  and  does  not  make  any  mention  of  the  lien,  tro- 
ver may  be  maintained  against  him^  without  evidence  of  a 
tender  having  been  made  to  him  in  respect  of  hia  Ken*. 

A  lord  of  a  manor  seized  a  beast  as  an  estray^,  and  kept 
it  for  some  time  after  having  proclaimed  it;  the  owner  af- 
terwards, and  within  the  year,  claimed  it,  and  brought  tro- 
ver,  without  having  first  tendered  a  j^atisfaction  for  the  keep- 
ing of  it;  and  for  the  want  of  this,  it  was  holden,  that  the 
action  would  not  lie. 

But  if  a  horse  be  distrained  in  order  to  coqapel  an  appear- 
ance in  a  hundred-court',  after  appearance  thephiintiff  ciin- 
noi  justify  detaining  the  horse,  until  his  keep  is  paid  for. 

A  party  cannot  acquire  a  lien  by  his  own  wrpngfuLact", 

If  the  defeQila»t  is  to  be  coDsidjered  a&  a  miere  wrong- 
doer^, it  is  not  necessaiy  for  the  plaintiff  to  tenikr^hua  an 

h  CoHins  T.  Ongly,  B.  R.  B.  9  W.  3.  1  Lcnton  v.  Coik,  H.  9  G  2.  BttU'  K 

per  Holt  C.  J.  cited  by  Ryder  C.  J.  P.  45. 

in  BreDan  t.  Cnrriut,  51 SS.  ill  Griffiths  v.  ByAt^  ponet  Snm.  A». 

'  I  Boardman  t.  Sill,  i  Camp.  N.  P.  C  I809.  Lawrence  J. ' 

-    410. n.  Lord  Eltenborov^h  C  J.  «  Lempriere  y.  Paaky, 9  T.  R.  4SS* 
k  Taylor  ▼.  Jaiiie4>9  Rol.  Abr.  9S(M.) 

p).  3.  ■ 


•  (tl)  It  i«  not  vtaled  for  what  purpose  the  good»'4iad«4iee||l 
vmd  to  J.  9.»  but  it  seemS)  froai  the  8ttt)8«i«ietit  part  of  tlie^^b^» 
ftfoet^l.  S.  was  a  raanofactarer  to  whcmi  the  goods  'bad  besodtli- 
"ifinsd-by  the:  balikriiptt  itt  oidtv  to  bate  some  worh-^kme  -to>tliefi, 
under  an  agreement  to  pay  a  certain  sao^'of  Aioftey'iforMch  Werk« 


indienitiifftcfifrjotf  for  crxp^rwtsj  Mii<*1ij4?'^  |]%6ii  incurred  W 
bim  inorder  tb  bbtaiti  a  wronfgftil  posses^ott'(fi«).  -'  "'  ^"^  * 

Biit,  before  a  party  can  lentitle  hinfiself  by  .an  acUoi^^pj 
trover  bi'  relief  from  an  usurious  contract",*  he  must  tender 
all  the  Dfioiiey  really  advanced. 


Emd^n^e^  vfheti^m,  of  tlie  Ship  Registry  StaMe^^ 

In  order  to  maintain  this  action,  the  plaintiff  rnqst  provi^^ 

L  Property  and  right  of  possession  in  himself  in  the 
goods  in  question,  at  the  time  wlfcn  they  came  to  the  pos^ 
session  of  thq  defendant. 

2.  The  nature  and  value  of  the  goods  converted. 

3.  Possession  in  the  defendant,  and  a  conversion  by  bim. 

In  general  this  is  the  only  proof  requisite',  for  it  is  ,nQt 
necessary  to  prove  the  manner  in  which  the  goods  came  to 
the  hands  of  the  defendant,  that  being  matter  of  induce- 
ment only. 

In  trover  for  a  debenture'^,  the  plaintiff  myst  prove  the 
number  of  the  debenture  as  iaid  in  the  declaration,,  and  the 

9 

exact  sum  to  a  farthing,  or  he  will  be  nonsuited;  but  he 
need  not  set  out  the. number  (any  more  than  the  date  of  a 
bond%  for  which  trover  is  brought);  for  the  plaintiff  not 
being  possessed  of  the  debenture,  may  not  know  the  num- 
ber, and  if  he  should  mistake  in  the  hu^iber,  he  must  fail 
in  the  action. 

In  trover  for  a  bond%  the  plaintiff  will  be  permitted  tp 
give  parol  evidence  of  the  contents,  although  h^  hds  not 
giyen  the  defendant  notice  to  produce  the  instrument""  it-' 
self.  So  in  trover  for  the  certificate  of  a  ship's  registry', 
the  certificate  raay  be  proved  to  have  been  granted  to  the 
plaintiff  by  the  producCioD  of  the  registry,  from  which  itwM 

o^  FitzroY  ▼.  GwUliipj  1 T.  R.  153.  r  Wilson  t.  Cbaaibers,  Cro.  Car.  fi6^. 

p  Bulf.  N.  P.  33.  •  ■  How  T.  HaU,  14  £a«t,  274.  and  tee  1 
}i  J'cr  Holt  C«  J.  .London  Sitt  A,  D.        Caaupb.  144. 

1707.  Bull.  N.  t*.  37.  t  Butcher  T.Jarrat,  3  Bos.  &]Pul.  )4p. 


it  »  I      KHH    »i— >-^<^1»#»>^»« 


(22)  It  seems,  that  the  same  rule  holds,  wher^  the  defbndadt' 
has  incurred  an  expeii^e  in  respect  of  the  plaintiff's  goods,  withbut 
an  authority  from  the  plaintiff.  Stone  v.  Lihffwood,  Sirl^&l* 
#ttcli-<»»e«liOv*«ver»  waadeuMfdto  hit  law  b^  Lava-MayisAeldC  J. 
4r  JBontj  %219w  Wb«re  poesessioa  has  been  ^btaiqed  by  a  miHf- 
iMsenlf^licni  on  the  part  of  the  defendaati  fae^  cannot  4(et  j^  i»  Iwm, 
t[^'itbioh<he«ii]Kht  otherwise  have  b^eaeuiitkd.  Maddftti¥>-Ksimi 
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oq^Md.  thongb  notice  b«i  not  been  gmet^  to  the  defeadant 
ta  produce  tfuB  certificate  itself  (93).  In  tlMue  cases,  tbe  nv* 
tare  of  tbe  action  is  sufficient  notice  tx>  tbe  defendant  of  the 
Butu'ect  of  inquiry. 

In  trover  for  a  ship*,  the  mere  fact  of  possession  as  owner 
is  sufficient  primA  facie  evidence  of  ownership,  without 
tbe  aid  of  any  documentary  proof  of  title,  as  the  biU  of 
sale  or  ship's  register,  until  such  further  evidence  is  rendered 
necessary  in  consequence  of  tbe  adduction  of  some  contrary 
proof  on  the  other  side  (24). 

*  As  tases  frequently  occur  where  this  further  evidence  is 
necessary,  it  may  be  proper  to  state  tbe  several  legislative 
provisions  on  this  subject. 

All  merchant  ships  employed  upon  the  sea^,  whether  in 
tUe  coasting  trade  or  distant  voyages,  bavins  a  deck,  or 
being  of  the  burthen  of  fifteen  tons  and  upwarcis,  and  either 
built  in  Grfeat  Britain  or  Ireland,  Jersey,  Guernsey,  and  the 
Me  of  Man,  or  the  colonies,  plantations,  islands,  and  ter- 
ritories, under  the  dominion  of  his  Majesty  in  Asia,  Africa, 
or  America,  or  taken  in  lawful  war,  and  condemned  as 
prize,  (with  the  exception  of  vessels  not  exceeding  thirty 
tons,  and  not  having  a  whole  deck,  and  solely  employed  in 
the  Newfoundland  fishery,)  are  required  to  be  registered  in 

«  Robertson  ▼.  Frencb,  4  Bast,  130.  x  Vessels  employed  in  inland  narifs- 
iee«lso  Sutton  ▼*  Bnek,  s  Taunts  tion  only  are  not  within  these  sta- 
9%9*  tutea.  Lafoebcv.Wako»na,PeijDe'< 

N.P.C.  140. 


•  f »" 


(^)  <*  Where  a  written  instrument  is  to  be  used  as  a  mediam 
of  proof,  by  irhich  a  claim  to  a  demand  arising  out  of  the  instra- 
ment  is  to  be  supported,  there  I  admit  the  instrument  itself  most 
be  prodnoed,  or  notiee  to  produce  it  must  ha?e  been  given  to  tbe 
defendant,  before  any  evidence  of  its  contents  can  be  received; 
bat  this  being  an  action  of  trover  for  the  certificate  of  registty  itself, 
I  can  see  no  sound  reason  why  evidence  should  not  be  admitted  of 
the  existence  of  the  certificate,  in  the  same  maqner  as  ctvideace  of 
a  picture,  or  other  specific  thing,  is  constantly  admitted  where  it  is 
sought  to  be  recovered  in  the  same  form  of  action."  Per  Rooke  J. 
9  Bos.  and  PulU  146. 

(94)  Entries  in  the  custom-house  books  of  the  port  of  LonctoOf 
and  of  the  ou1>-port  to  which  a  ship  belongs,  stating  tbaA  she  wis 
traoaferrad  to  A.  by  B.  tbe  original  ownor,  was  hoidea  not  aoAeteat 
evjfAedce  to^prove  that  A.  was  liable  as  registered  owasr,  thevenot 
being  any  proof  to  coooect  A.  with  the  entries.  Fraser  v^  Hsfkins 
and  Another,  C.  B.  Trm.  T.  49  G.  d«  2  Coasp*  N.  F.  C.  t70^  See 
also  Tinkler  v.  Walpole,  14  Bast)  £86»    ;  .  v   v         ..  «  > 


26tG.  3,  Q*  ISO.    And  by  tbe  l?i}ii  sectidn   of   the   some^ 
statute  it  iseiiftoted^  *'  4ivat;when.the|)arepert7  in  any  t«8ael 

belonging  to  any  of  his  Majesty's  subjects  shall  be  tFan^ 
ferred  to  any  other  of  his  .M^jtssty*^  subjects*  in  whol^ox  in 
part,  the  certiiicate  of  the  rej^istry  of  such  v^sel  shall  be. 
truly  and  accurately  recited,  in  words  at  len'gth,  in  the  bitt 
of  sale  thereof,  and  that  otherwise  such  bill  of  sale  shall  be, 
Toid,  to  all  intents  and  purposes." 

The  words  of  this  section  are  general^  and  extend  to  all 
transfers  of  property  in  a  ship  to  British  subjects^  wbe^i^er 
the  ship  be  in  port  or  at  sea.  ^ 

In  trover  for  a  ship^,  it  appeared  that  B.,  lieing  indebted  to 
the  defendants  in  a  large  sum  of  money,  gave  th^m  bis 
promissory  note,  payable  in  three  months;  and  by  way  of 
security  executed  to  them  a  bill.of  sale  of  the  ship  in  ques* 
tion  (then  at  sea).  The  bill  of  sale  was  absolute  on  the  : 
face  of  it,  but  it  did  not  contain  a  recital  of  the  certiQcate  < 
of  the  regi3try,  as  required  by  the  preceding  section.  At 
the  time  when  B.  executed  this  bill  of  sale,  be  depo3ited 
it,  together  with  the  grand  bill  of  sale,  with  the  defendants, 
who  gave  him  an  acknowledgment  in  writing,  promising 
to  return  the  same  upon  payment  of  the  note.  Before  the 
note  became  due,  B.  committed  an  act  of  bankruptcy.  The 
ship  arrived  in  England  some  months  afterwards,  when  the  . 
defendants  took  possession  of  her.  It  was  holden,  1.  that 
tbe  transaction  could  not  be  considered  as  a  mere  deposit; 
it  was  an  absolute  bill  of  sale,  and  the  acknowledgment 
signed  by  the  defendants  only  gave  a  pght  of  action  to  the 
vendor  in  case  the  bill  of  sale  was  not  returned,  .but  ^id 
not  affect  the  proper^j/  in  the  ship;  and  although  the  ship 
we.re  at  sea  at  the  time  when  the  bill  of  aaie  was  executea, 
yet  th^  statutes  applied  to  transfers^  ships  at  sea,  andeoo^ 
sequentiy  the  requMitions  of  tbe  act  not  having  be^n  ceiii«- 
plied  with,  the  bill  of  sale  was  void  (26).  2.  That  tlie  defends 
ants  had  not  any  Hen  on  the  ship;  for  altboagh  as  agaiaat 
the  bankrupt  they  might  have  had  such  a  lien,  yet  by  Ineans 

y  RoUestoii  v.  Bibbert  and  othen,  s  T.  R.  4o6. 


(25)  A  bill  was  adterwards  filed  hy  the  defendants  in  tbeConrt 
of  Chancery,  against  the  asMgnees  of  tbe  baakropt,  praying  to 
havie  a  valid  bill  of  sale  execiiled  to  the  defcndaotB ;  bat  tbe  bill 
was  diamitsed,  on  the  ground  that  tbe  defendant  had  no  suitable 
titleonder  the  Aefiective  bill  of  sale,  a  Bra  Cb.  C.  67i.  f^cOfgomA 
in  Camden  ▼.  Anderson,  5  T«R.  700* 


^  iiftbfe  bitiktuptcy  the  rights  of  thif d'  ptereoi*  hacFft t^W^ried, 
IftTidalF  the  cfeditors  of  the  bankrupt  had  aneiiditable  Ken 
^brs  estate,  and  -wiere  ehtWed  to  an  equal  distHbotiort, 
4ind  where  two  equities  concur,  the  legal  title  must^reratl. 

'  irnl^  and  accurately.'] 

A  mere  clerical  mistake  will  not  vitiate  the  bill  afsale^ 
where  the  certificate  is  in  efiect  the  sanae  with  the  recital 
of  it,  and  the  error  is  apparent  on  the  face  of  the  instru* 
itient*,  but  a  sub.^tsintial  variance  between  the  certificate 
of  registry  and  the  recital  thereof  in  the  bill  of  sale  will  be 
fetai*. 

By  a  subsequent  stat.  34  G.  3.  c.  68.  s.  14.  reciting,  that 
upon  the  preceding  clause  doubts  had  arisen  whether  every 
transfer  of  property  was  required  to  be  made  by  an  instru- 
ment in  writing,  and  whether  contracts  for  the  transfex 
might  not  be  made  without  such  an  instrument,  it  is  en- 
acted, "  That  no  transfer,  or  agreement  for  transfer,  of  pni- 
perty  in  any  vessel,  shall  be  valid  for  any  purpose,  either  ia 
law  or  equity,  unless  such  transfer,  &c.  shall  be  made  by 
bill  of  sale,  or  instrument  in  itrHling,  containing  such  recitu 
as  is  prescribed  by  that  clause.'* 

The  I7th  section  of  the  stat.  26  G.  3.*  which  reguires  the 
recital  of  the  certlticate  of  the  re^stry  in  the  bill  of  sale, 
does  not  require  the  recital  of  the  endorstfnents  mijAt  on 
such  certificate  upon  eveiy  successive  transfer;  but  by  the 
very  terms  of  the  stat.  34  G.  3.  c.  68.  s.  16.  the  contract  is 
voia,  unless  such  endorsements  ate  made. 

A  bill  of  sale  ,was  executed*,  whereby  the  property  in  a 
ship  was  assigned  to  A.  B.,  in  trust  for  all  the  underwriters 
on  the  ship,  by  a  certain  policy,  in  proportion  to  their  Re- 
spective payments,  without  naming  them.  It'  was  e6n- 
tended,  that  this  bill  of  sale  being  in  trust  fbr  tihr-ftSMt^ 
persons,  did  not  convey  the  legal  tntetest  in  the  %lrip'to 
A.  B.,  inasmuch  as  the  policy  of  the  register  laws  req\l^4red 
that  there  should  not  he  any  distinction  between  riegiri.^d 
equitable'  titles,  and  consequently  a  person  could  not  be  the 
legal  owner  of  a  ship,  unless  he  was  beoeficia^ly  i^rested 
therein,  and  his  name  appeared  on  tlie  dooumisnta  lequired 
by  those  statutes.  But  the  court  were  of  opiniofn^  that  sup- 
posin^the  bill  of  sale  to  be  void,  it  was  at  most  void  only 
as  to  the  objects  of  the  tfust,  and  so  that  the  execution  of 

0*.     ..  •     s     •    .  ■  .   ■  -  •       •  t  *  ••!     ••     t 
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Ibe^  tmit  rCo^ld  j^i.)>i^  wSorced  >jr  la v ;  ^  b^t  .that  tbe(^ .  f^w 
uol  npy  wch  illegaiity  affecting  the  trustee  bimaeifi  ^ 
woulfl  prevent  the  property  from  veatiisig  in  him  in  th^  firat 
instance.  . .       r; 

Though  a  bill  of  sale  by  way  of  mortgage  may  be  void'» 
as  such,  for  not  reciting  the  certificate  of  registry,  yet  the 
riiortgagbr  may  hie  sued  on  a  collateral  covenant  foi*  the 
payment  of  the  money  contained  in  the  6ame  deed. 

The  further  regulations  prescribed  by  these  statutes  are 
as  follows:  > 

I.  When  the  sale,  or  agreement  for  sale,  of  one  or  most 
shares  in  a  ship,  after  registering^  takes  place  jn  the  port  to 
which  the  ship  belongs  [26): 

Such  Bale%  &c.  must  be  acknowledged  by  an  endorse^ 
ment  (according  to  a  prescribed  form^  on  the  certificate  of 
the  register,. before  two  witnesses,  expressive  of  the  plaoe 
of  residence  of  the  persons  to  whom  tne  property  is  trana^ 
ferred;  or  if  such  persons  are  resident  iq  a  British  factory^^ 
out  of  the  king's  dominions,  the  name  of  such  factory ;  or 
.if  they  are  resident  in  a  foreign  town  or  city,  and  are  not 
members  of  a  British  factory,  the  name  of  siich  town,  .&c» 
and  of  the  house  or  partnership  in  Great  Britain  or  Ireland, 
for  or  with  whom  they  are  agents  or  partners;  and  a  copy 
of  this  endorsement  must  be  delivered  by  the.part^  to  whom 
the  transfer  is  made,  or  bis  agent\  to  the  registering  officer, 
who  is  required  to  cause  an  entry  thereof  to  be  endoi*sed  on 
the  affidavit,  on  which  the  original  certificate  of  registry 
was  obtained,  and  to  make  a  memorandum  of  the  same  in 
the  book  of  registry,  and  give  notice  thereof  to  the  com- 
missioners of  customs. 

,11.  .When  the  sale,  or  agreement  for  sale,  takes  place 
^Mri^g  the  absence  of  the  ship  from  the  port  to  which  sba 
IJ^lf^v^,  ,ao  that  an  endorsement  qq  the  certificate  csinoo.t 
be  immediately  made' :  . 

•  &ucb  sale^  Ac.  must  be  made  by  bill  of  sale,  or  other  ini 


"  ' '    *4  It^friAon  r.  Cole,  ft  EAst,  231. 
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(26)  The  port  to  which  a  ship  belpnt^s  is  ascertaiDed  bv  stat.  26 
G.S.t;  f9&:  A.'5C  to  btf,  that' •  fi^om  and  to'wJiibh«^  »Wl"rtiWaflf 
tirade,  6t  beirtg  a  new  ship,  ihall  intend  to  trkd^,.  kntj  it  oKy&JJ 
which  the  husband  or  acting  owner  usually  residesl^  /'.^j^ 
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gtViitneiit  in  writing,  ^tid  a  cop^  oftk^e  s^d^it  ^)  h  to  Be  A« 
liverH  %o  tbc  proper  officer,  anfd  ad  in  tb€  preceding  r«le 
an  entry  thereof,  endorsed  on  the  affidarit,  a  memorandeitn 
made  in  the  book  of  registers,  and  notice  gi?en  to  lire  com- 
fni^ioners  of  customs ;  and  wUhin  Un  days  after  iht  ship  rt- 
turns  to  the  port  to  which  she'  belongs ^  an  endor!»ement  is  to 
be  made  and  signed  by  the  owners  or  their  agent,  and  a 
copy  thereof  delivered,  as  before  mentioned,  otherwise  the 
bill  of  sale  shall  "be  void ;  and  as  before,  an  entry  thereof  is 
to  be  endorsed,  and  memorandum  made. 

The  object  of  these  regulations  is,  that  by  referring  to 
the  documents  at  the  custom-house,  persons  may  know 
to  whom  the  property  in  the  ship  belongs  at  any  time  (28)  ; 
and  it  is  to  be  observed,  that  these  provisions  were  intended 
lo  embrace  every  case  of  the  transfer  of  property  in  a  ship, 
and  they  apply  to  any  alteration  of  property  in  the  ship, 
whether  the  same  be. made  by  the  transfer  of  the  wAo/e,  or 
by  the  sale  of  any  share  or  number  of  shares  tlierein,  amount- 
ing to  less  than  the  whole  interest  in  such  sfaip^.  But  it  is 
not  necessary^  that  upon  a  transfer  of  a  share  in  a  veasel, 
the  endorseodtot  upon  the  certificate  should  express  the 
share  to  be  all  the  vendor's  uiterest^ 

A  bill  of  sale  was  executed  by  a  sole  owner  of  a  vessel 
belonging  to  the  port  of  Sunderland^,  to  a  vendee  residing  in 
London,  at  the  time  when  the  vessel  was  in  the  port  of  Lvn^ 
don  :  the  requisites  of  the  stat.  7  &  8  W.  3.  c.  09.  s.  21. 
only  had  been  complied  with,  and  not  the  requisites  of  the 
16th  or  16th  sections  of  stat  34  G.  3.  It  was  holden,  that 
the  bill  of  sale  was  void ;  for  if  the  ship  wer^  not  so  absent^ 
&c.  as  to  bring  her  within  the  16th  section,  then  the  reqni- 

k  Bloxani  ▼.  Hublwrd,  5  East,  4^7.       m  Haytou  t.  Jackson,  8  £«b^  51J,^    - 
I  Underwooii  ▼.  Miller,    }  Taunt.  R. 
d87, 

*(27)  **  The  legislature  in  this  case  considering  that  the  captain 
iroald  do  that  Kvhrch  he  ought  to  do,  hatnely,  havehts  certfflrttteoT 
vegistKy  on  board  with  him,  substitutes  a  eopy  of  the  bill  of  ^leiA 
the  place  «f  the  eudorsement  on  the  eertvicate,  •stilt  pvesen^ag  tbs 
other  regulations;  and  this  is  to  serve  dll  wkhnn'teB  da^ia  aftev  the 
return  of  the  ahip  to  her  port,  i»hen  the  eadorseuient  before- re- 
quired IS  to  be  made,  and  the  other  acts  to  be  done  as  b^foric  men- 
tioned.''    J*er  Lavrrence  J.  in  Hay  ton  v.  Jackson,  S  East,  555. .' 

(88)  ••  The  object  of  the  legislature,  in  requirinsj  the  several 
things  to  be  doqe.  which  are  mentioned  in  tl)#  I4ith  Hudt^hlBSO 
tioos  of  the  act,  was  to  enable  thefMiUic^to.tcaoe  froa^'finjA  tolport 
to  whom  the  property  in  British  ships  belonged/'  Pei*'titis^  J.» 
Hayton  v.  Jackson,  8  East,  523. 
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•itea  of  the  Idth  section  ought  to  have  beea  complied  with ; 
and  Lawrence  J.  obserredi  that  it  was  not  suSicieat  for  the 
vendee  to  have  complied  with  the  requisitesof  the  staL  7  &8 
W.  3.  c.  22.  8.  SI.  which  requires  a  register  de  novo  upon 
any  transfer  of  property  to  another  port ;  because  sueh  trans-, 
fer  might  take  place  without  any  change  of  the  property 
to  another,  the  property  continuing  in  the  same  owner  i  that 
the  oliyect  of  the  legislature  there  was  to  provide  for  the 
transfer  of  property  in  a  ship  from  one  port  of  registry  to 
another;  but  it  did  not  direct  the  mode  in  which  the  traiM- 
fer  of  property  from  one  person  to  another,  in  another  port, 
was  to  be  made  ;  that  direction  was  supplied  by  stat.  S6 
Geo.  a  and  34  Geo.  3. 

The  16th  section  of  the  stat  34  G.  3.  c.  68.  does  not  e^^- 
tend  to  the  case  of  a  ship,  which  having  been  registered  at 
one  port  is  sold,  while  at  sea^  to  a.  purchaser  residing  at 
another  port  in  this  kingdom.  In  such  case  a  registration 
de  novo  in  the  port  to  which,  the  ship  is  transferred  by  Itie 
purchaser  on  her  return  is  sufficient". 

III.  When  the  ship-owners  are  resident  in  a  country  not 
under  the  king's  dominions*,  as  members  of  a  British  fac- 
tory, or  are  agents  for,  or  partners  in,  a  house  or  partnership, 
carrying  on  trade  in'  Great  Britain  or  Ireland»  at  the  time 
when  the  transfer  is  made,  so  that  the  preceding  requisites 
cannot  be  immediately  complied  with,  six  months  are  al- 
lowed after  the  transfer  for  complying  with  them ;  but  it  is 
required)  that  within  ten  days  after  the  arrival  of  such 
owners  or  their  agents  in  this  kingdom,  if  the  ship  be  in 
any  port  ia  this  kingdom*  if  not,  then  within  ten  days  after 
such  ship  shall  so  arrive,  an  endorsement  shall  be  made 
by  the  owners  or  their  agent,  and  a  copy  delivered  as  be- 
fore-mentioned, otherwise  the  bill  of  sale  to  be  void,  and  an 
entry  must  be  endorsed,  and  memorandum  made  as  before. 

Having  premised  that  one  of  the  great  objects  of  the 
preceding  regulations  is  to  prev.ent  foreigners  from  being 
<  concerned  in  British  ships,  without  being  at  the  same  time 
sul^ect  to  the  disadvantages  attending  that  character,  I^hall 
subjoin  some  remarks  founded  on  the  judicial  determinations 
which  have  been  made  on  this  subject. 

1st,  It  is  to  be  observed,  that  the  preceding  requUitions 
consist  of  two  series  of  acts ;  one  to  be  performed  by  the 
immediate  parties  to  the  sale  or  transfer ;  the  other  by  the 

a  HubfaMrtl  Y^.    Jofanshme,   in   Error,        o  a4  G.  s  c.  6s.  «.17- 
■Siech.  Ch.,  fire  jadgei  tgaiBSt  two. 

9.TiunitrJ77.  ,    t'o  .*  «.: 
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public  officers ;  and  it  l^is  been  bold^n^.r^Hat  jil^ou^li  (lie  . 
pfQvisipns  of  the  statutes  htimperaVwt  as  to  ibe  acts  jre-.^ 
qiiiceH  to  be  done  by  tbe  parties. tJieiuselves,*  yet  tUey  are  ^ 
d^ecl^ry  onlj^  as  ta  the  acts  required  to  be  done  by  the  puU- ' 
lie  officers,  and  oonsequenOy  an  dmissioa  rof  any  ot  tliese 
requisites,  on,  the  pari  of*  the  publPc  officers,  will  not  vacate  . 
the  contract;  c.  g.  the  delivery  of  a. copy  of  the  biH  of  sale  * 
of  a  ship  at  aea  to  the  registering  officer  is  an  act  required  ' 
to  be  done  by  the  party  to  whom  the  transfer  fs  made;  if' 
this  act  be  omittea,  the  transfer  is  void  {99);  but  if  the' 
officer  neglect  to  endorse  the  entry  of  tbe  transfer  on  tbe 
oath  on  which  the  original  certificate  of  registry  was  ob- 
tained, and  to  make  a  memorandum  thereof  in  the  book  of' 
registry^  and  to  give  notice  of  the  same  to  the  commts- 
sioners  in  London,  such  omission  on  the  part  of  the  officer  ' 
will  jjot  vacate  the  contrjict''. 

^ly»  Wliere  there  is  not  any  time  limited  for  tbe  per- 
formance of  the  act  required  to  be  d<>ne  by  tbe  paiiy«  (as 
e.  jr.  under  tlie  16th  section  of  stat«  34  G.'3.  c*  ^  fio  ttase 
is  limited  for  the  delivery  of  the  copy  of  tbe  bill  of  sate  hgr 
the  par(y  to  whou)  the  transfer  is  made,  to  tbe  legisteriw 
oQicer^j  the  statute  is  not  to  be  conc^trued  as  if.  it  bad  di^ 
rected  thiit  the  act  should  be  done  tcithin  a  rtfusonabtfi  tiai^  "^ 
but  it  must  be  understood  as  enacting  that  tbeinstruineiit 
shall  have  no  opevation  or  eiTect,  uutil  the  requisites  4;)f  tbe  ] 
statute  shall  have  been  coniplied  with. 

3iily,  Although  the  bill  ofaale',  orotbar  audi iMtPnai sat,  . 
haa  its  operation  froni  tbe  tpna.wben  tbe  mpiiMtea  tai^^ 
posed  on  the  parties  to  the  sate  have  been  coinplied  arilia,  ^. 
yet  no  reiation  will  be  allowed  to.  hold  ^ood,M  i«i  to  m^kt 

the  convc^uuce  effectual  from  aiiy  aiilece«ient  iux^l, 

• 

p  Headi  f.  HiibUard,  4  East,  no.  s  Per  Ijiwrcwce  J.  ck(iTeri:«  tlw  #fi-  ' 
fiatrfaford  v.  Mcadowb,  3  £sp.  nidn  of  1«  Hiauc  J  .■  and  mhai^,  if  ' 
a,'  P.  C.  «9-  M«iw  rv "  ~  — 


3I87.  ToiMi^v.Brander,  ^  fiaat^lQ,.  . 

rBf«nir.Cihaniock,  9  Emit,  405.  But         ^  .      ^     .  y    s 

bard  ▼.  JohMtou^  d  Taunt.  208. 


{9g)  The  purchaser  having  omitted  to  tirliftprtht  mplf'^iltifr^ 
bill  of  Mile,  caonot  make  a  title  to  the  ship  per  Mtttom,  by  gcttiikf 
ber.ai|f^ert(M«  dovayd  another  port,  whai^b««tfMdM«Mii  ^mmv-  ^ 
for  whatever  flBwp'viifcOiint  to  a  trautifer  of  a-trlifp  «••  ai»jini»r'yit  " 
wtthtn  the  ncaaiii^'ofthetftatiitcs,  in  no  cn^nm  fct^h^nferfCT  f>e  ' 
made  by  one  who  ttaa  ao  intere8t.iivthe  ship.     Heath  t. 

4Ea«t,  na 


TRQVJEB.  Vm. 


>  » 


In  in  action  pf  Jitter  for  a  shipf,  brought  by  the  plaip-^ 
tii^s,  ai^signees  of  B.,  a  bankrupt,  again<(t  the  defetidant,  , 
wTio  claimed  two-thinl  pans  of  the  sl^ip,  as  the  veHi»i«e  of  B. 
before  hU  bankruptcy;  it  appeared  that  B.,  benig  in^iebted 
to  the  defendant  in  more  than  the  value  of  his  a^iare  of.  the 
sliTp,  in  August,  1800,  made  a  bill  of  sale  thereof  to  the  de- 
feudaut^  and  sent  it  to  him,  but  the  defendant  d)eclint:<l  ac- 
cepting it  uutil  the  15th  of  November  foUowinp;,  and  ou^ 
the  19th  November,  B.  became  a  bankrupt.    On  ihe  5th  pf 
December^  and  not  before,  the  requisites  of  the  stat.  34  G, 
3.  c,  68.  8.  IG.  in  respect  of  the  transler  of  ships  not  in  port 
were  complied  with,  and  withiil  ten  days  after. tlie  return 
of  the  ship  to  port,  an  endorsement  was  regularly  made  on 
the  certificate  of  the  registry,  and  the  other  requisites  of 
the  act  complied  with.     It  was  holden,  that  the  bill  of  sale, 
made  by  the  bankrupt  to  the  defendant,  had  no  operation, 
until  the  requisites  of  the  statute  were  complied  with,  that 
is,  not  until  after  the  bankruptcy;  tliat  it  was  contrary  to 
the  policy  of  the  register  acts  to  permit  the  conveyance  to  ^ 
be  made  effectual  by  relation  from  any  antecedent  tinie,  and  ' 
consequently  that  the  assignees  were  entitled  to  recover. 

4th1y,  These  statutes  relate  to  transfers  made  by  the 
act  of  the  pjrrty  only",  viz.  from  a  former  owner^  to  a  new 
owner;  and  where  the  transfer  is  capable  of  being  effectu- 
ated in  the  ordinary  way,  by  the  mere  operation  of  an  io- 
sti*ument  of  assignment  from  the  one  party  to  the  other,  and 
do  not  relate  to  transfers  deriving  their  effect  by  peculiar 
proriftkHi  or  operation  of  law,  as  assignmenta  by  commis- 
aioaers  ef  bmkntpt  to  aat^oeei  under  the  bankrupt 
law«  4o. 

.  Lastly,  It  wHl  be  observed,  that  the  register  is  directed 
to  be  kept  not  for  the  sake  of  the  persons  making  or  the 
persons  accepting  the  transfer ;  but  for  purposes,  of  public 
policy  i  hence,  to  charge  a  person  ad  owner  of  a  ship,  it  is  not 
•ufficiettt-Morely  to  produce  the  register;  for  thatcannot  b« 
msdeevidenee,  even  primiftteif^  unless  the  person  intended 
to  be  charged  is  connected  with  the  entry,  and  it  is  shewa  . 
that  evefy  thing  has  been  done  by  bis  authority  ^  or  adoption. 

It  remains  only  to  mentis  the  cases  in  which  the  sta- 
t«tte#  fMutfo  ^r  p«rmk  the  officers  to  mak^  a  re^ 
Boy«^  ao4  tbeseare  as  follow^ : 


•  mummf  v«  fi«WtiMf4,  ft  £m|,  Jkii9.  ▼.  Walpri^  14  JBMt,sai.  -^ 


I«f4  TROVER. 

Firsts  where  the  old  certificate  has  been  lost  or  misisid*; 
£dly»  where  the  certificate  is  wilfully  detained  by  tbe  mas- 
ter* ;  Sdly,  where,  after  a  transfer  of  part  of  the  property  in 
the  same  port,  the  owners  of  the  part  not  transferred  desire 
a  new  registei^ ;  4thly,  where  the  ship  is  altered  in  form  or 
burthen^;  and  othly,  upon  any  transfer  of  property  to  ano- 
ther port^  The  statute  offing  William  also  required  a 
new  register  in  case  of  a  change  of  the  ship^s  nameS  but  this 
change  is  now  altogether  prohibited^ 

>Tbe  compiler  trusts,  that  an  aQxioua  desire  on  bis  part 
to  contribute  to  the  better  ujnderstanding  these  iniportant 
statutes,  (^which,  as  was  admirably  observed  by  a  learned 
judges,  are  the  bulwarks  of  the  commerce  of  the  counuj, 
and  the  great  tower  of  our  naval  strength,)  will  afford  an 
apology  for  the  space  occupied  by  the  preceding  remarks, 
in  a  work  which  professes  to  be  an  abridgment"  He  now 
returns  to  the  more  immediate  subject  of  this  section,  vii. 
the  evidence  necessary  to  maintain  an  action  of  trover. 

To  determine  what  evidence  will  be  aufScient  to  proTea 
OOQ version  in  the  defendant^,  it  must  be  known  in  what 
manner  the  goods  came  to  his  hands ;  for  if  they  came  to 
bis  hands  by  delivery,  findings  or  bailment,  an  actual  de- 
mand and  refusal  ought  to  be  proved;  but  proof  of  a  tor- 
tious taking  will  supersede  tbe  necessity  of  proving  a  de- 
mand and  refusal ;  for  where  the  taking  is  unlawful,  it  is  of 
itself  a  conversion  ;  so  likewise,  if  an  actual  conversion  be 
proved,  it  is  not  necessary  to  prove  a  demand  and  refusal 

A  mere  non«delivery  of  good^,  which  have  been  placed 
in  the  defendant's  hands  mr  a  specific  purpose,  ^^^^ 
amount  to  a  tortious  conversion.  Hence^i  wbere  goods 
have  been  delivered  to  a  manufacturer,  in  order  that  hf 
may  do  something  to  the  goods  in  the  course  of  bis  busi- 
ness, and  then  return  them ;  if  the  manufacturer,  upon  be- 
ing applied  to  for  the  goods,  merely  makes  excuses  for  not 
having  returned  them,  and  does  not  absolutely  refuse  tode* 
liver  them,  trover  cannot  be  maintained  ;  the  proper  remedy 
is  an  action  of  assumpsit  for  non-performance  of  tbe  con- 
tract. 

t  S6  6.  3.  €.  60.  S.  as.  34  G.  a.  C  68.  I.  9«.vlu<^  tft^ 

m  38  O.  3.  c.  34.  ••  14.  34  G,  3.  c  6s.        to  provide  for  another  cue. 

s.  19-  a  Eyre  C.  J.  i  Bot.  k  M-  ^Jl./-^ 

h  34  G,  3.  c»  6s.  •.81.  h  Per  car.  in  Bni«OF.  R«»^  ^J^^ 

e  96  G.  3.  c.  60.  a.  84.  i  8ev«rin  ▼.  KeppelU  l^idds. m>P 

d7l(8W.«.c.8a.a.9l.  E.43G.8.B.R,UrdElI«»Mi«*f'' 

.  nib.                  .  C,J.4Eap.N.P.C.I57- 

fs6G.  3.  €.«§.#.  Id.  SctAofftet.                '    ,       .    ,.         .;  iiJ 
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A  trader  on  tlie  eve  of  bankruptcy  madie  a  colluisive  sale 
of  bis  goods  to  A.  It  was  hoiden,  that  the  assignees  could 
not  maintain  trover  for  the  goods  against  A.,  Without  prov- 
ing a  demand  and  refusal^  But  the  sale  of  a  ship,  whicb 
was  afterwards  lost  at  sea,  made  by  the  defendant,  who 
claimed  under  a  defective  conveyance  from  a  trader  before 
bis'  bankruptcy,  has  been  bolden  to  be  a  sufficient  cohver-^ 
sion  so  as  to  enable  the  assignees  to  maintain  trover,  with- 
out proving  a  demand  and  refusal^  N.  The  defendant 
idold  the  ship  by  public  auction,  and  afterwards  assigned  it 
to  the  vendees,  who  sent  hor  to  sea. 

A  demand  and  refusal  is  only  evidence  to  induce  a  jury 
to  presume  a  conversion"  ;  and,  therefore,  if  the  jury  find  a 
special  verdict,  that  there  was  a  demand  and  refusal,  the 
court  cannot  adjudge  it  to  be  a  conversion. 

A  demand  and  refusal  is  not  evidence  of  a  converaion*, 
where  it  is  apparent  that  the  defendant  has  not  been  guilty 
of  a  conversion ;  as  ip  the  case  of  the  defendant  having  cut 
down  the  trees  of  the  plaintiff,  and  left  them  lying  in  the 
plaintiff's  ground,;  for  in  such  case  it  is  clear  that  there  has 
not  been  any  conversion,  if  they  continue  there  as  before. 
If  A.  into  whose  possession  goods  happen  to  come,  being 
Ignorant  that  B.  is  the  realoWner,  refuses  to  deliver  them  to 
B.,  until  be'  proves  that  he  is  the  real  owner ;  such  qualified 
refusal  is  not  evidence  of  a  conversion^    In  order  to  make 
a  demand  and  refusal  sufficient  evidence  of  a  conversion, 
the  party,  when  he  refuses;  must  have  it  in  his  power  to 
deliver  up  or  to  detain  the  article  demanded.  Hence,  where 
in  trover  for  a  deed',   the  evidence  was,  that  when  the 
deed  was  demanded  from  the  defendant,  he  said  be  would 
not  deliver  it  up,  but  that  it  was  then  in  the  bands  of  his 
attorney,  who  nad  a  lien  upon  it.    This  was  bolden  in- 
sufficient 

In  trover  against  a  ciarriei*,  a  refusal  to  deliver  is  not  evi« 
dence  of  a  conversion,  if  it  appears  clearly  that  the  goods 
have  been  lost  through  negligence*!;  but  if  that  does  not 
appear,  or  if  the  carrier  had  the  goods  in  his  custody  when 
he  refused  to  deliver  them,  it  is  good  evidence  of  a  conver- 

k  Nixon  v.  J^nluns,,^  H.  Bl.  135.  Cok^  C.  J.  8  Balit.  318-  ante  p.  isol . 

1  5  Eait,  407.  and  Ld.  Kenyon  C.  J.  in  Solomon 

m P«r  Sir  E.  Cdce  <;.  J.  10 Re|».  56.  b.  t.  Dawes,  I  Esp.  N.  P.  C.  93. 

57.  p  Smith  ▼.  Young,  l  Campi  N.  P.  C. 

a  Per  cur.  9  Mod.  945.  439. 

•  Green  ▼.  Dunn,  3  Caia)>.  N;  P.  C  q  Anony.  Sailk.  655.     Ron  ▼.  Johnson, 

ti5.  n.  Ld.  £Uenbofonsll  C.  S.    See  5   Burr.  9895.     Kirkman  r.  liar* 

alio  to  the  tame  effect.  Diet,  per  grentei,  ante,  p.  877; 
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sioD'(90|.  Bat  he  imy  gire  in  ^fideace  tbe  detamoigof 
the  goods  for  his  hire".  So  he  may  give  in  etideftce,  thM 
tbe  goods  were  stolen* ;  for  then  he  is  not  guilty  of  a  coiv- 
version,  though  he  will  be  liable  in  an  action  on  the  case 
to  make  cooipeniBation  for  the  loss  of  tbe  goods. 

If  A.  sends  goods  by  B.',  a  common  carrier,  to  be  deli- 
vered to  C.9  proof  that  B.  asserted  he  had  delivered  the 
goods  to  C,  whereas  in  truth  C.  had  never  received  them, 
is  iK>t  sufficient  evidence  of  conversion  to  support  trover 
against  B. 

So  in  trover  for  a  horse  in  an  inn-keeper's  possession, 
refusal  is  not  %  conversion,  or  evidence  of  a  conversion, 
unless  the  plaintitf  tender  a  sum  sufficient  for  the  keep  of 
the  horse^  and  the  jury  is  to  judge  of  the  sufficiency  of 
the  tender*  (31). 

But  if  A.  put  a  horse  to  pasture  with  B.,  and  agree  to  pay 
him  a  certain  sum  per  week  as  long  as  he  remains  at  pas- 
ture, and  afterwanls  sell  him  to  C,  who  brings  trover 
against  B.;  B.  cannot  detain  the  horse  against  C.  the  pur- 
chaser, until  he  be  paid»  but  must  have  recourse  to  his  ac- 
tion against  AJ 

r  ,8alk.   655.     Dewell  ▼.   Moxoo,   i  t  Ceorfe  ▼.  Wyburn,  i  Rol.  Abr.  6. 

"     Taunt.  391 .  S.  P.  (L)  pi.  4. 

9  Skinner  ▼.  Vpthair,  9  Ld.  Raym.  u  Atterwl  ▼.  Bmnt,  1  Camp.  M»  P. 
759.    The  cane  of  tbe  Exeter  car-  C.  409.  Ellenborongti  C.  S. 

rier,  died  hy  HtR  €.  J.  io  Yorke  v.    x  A«od.  a  Show.  161 .  per  NortK  C  J. 
Cir«iiftii(b>  lA-  lUyqi.  S67.  y  Cbapmaa  r.  Alteo„  Cro..  Car.,971* 

(30)  ^^  If  a  carrier  says  he  has  the  goods  in  his  wai^ouse*  jaiid 
refuses  to  deliver  them,  that  will  be  evidence  of  a  coaveraion,  aod 
trover  mmy  be  ai^ntained,  but  not  for  a  bare  noo-deiiven%  viUiQat 
any  snch  refutial.''  Per  Lotd  Elleoborou^  C*  J.  .Uiioevena  v, 
Keppell,  4  Esp.  N.  P.  C.  1^7* 

(31)  **  If  a^naa  brings  bis  bone  to  an  inn^  add-teares'  blm  there 

10  the  stable  urithout  any  SDeoml  n^reement  as  to  what.bre  l^  to  fipij, 
tbe  innkeeper  is  not  beuod  to  deliver  tbe  horse  until  theo«Qai:|ias 
defrayed  his  char^  for  the  horse;  but  he  mav  justify  the  detainer 
of  Uie  horse  for  his  food  and  keepings  and-alter  the  horMrtaseat 
as  tpiich  as  he  is  wortb»  tbe  innkeeper,  upon  a  reasooableappr^ise- 
ment,  may  sell  him,  and  it  is  a  good  sale  in  law.  BbtfTthen^  be 
^  special  agreement,  that  the  owner  of  the  hots^  ^halt  pajr  ift^rtafti 

^ttln  fyt  tbe  keep,  in  that  case»  althoygb  tbekacae  mb^di  ifuSAbk 

^bis  prioe«  the  innkeeper  cannot  sell  him.*'  '  Per  Bspbatv  Cl«  J. 

*^X^T.  67.     Bntaee  Jones  v.  PdariVk  Sir.  3«6,  wkmre  it  waaiMdim, 

ibat^an  Itinke^pef  loannot  sell  tbe  horse  of  his'^uebt,'  ^x«fe||ti«^itfae 

city  of  London*  ...     •    l  .t  ,0 


—    .• 
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*,- 


for  deliv^efyjo  a  iServaiH  ,r$  Qot  ftafi\eient»  if  ibe  gQO()B  dp* 
not  come  to  the,  hands  of  tbe.def^^daoty  uolea^  the  a^rva^itt- 
be^nq)loyed  by  his  maater  to ;  receive  goods  for  him^  aAd« 
the  goods  are  delivered  in  the.  way  of  bia  tmdej  aa  it  a- 
pawn  be  delivered  to  a  pawnbroker'^  aervant*. 


Of  stffping  the  ProceedingS'^CofitS'-ruTfMlgnmnt  .  - ; 

FQimerly,  if  the  defendant  was  desirous  of  ..atayir^  tbe 
proceedings  against  him»  by  bringing  the  subject  mattej  qC 
the  action  into  court/and  undertaking  to  pay  tbe  costs  in-' 
curred,  the  court  refused  to  listea  to  the  application^,  unlesa 
the  action  was  brought  for  mooey*,  observing^ that  thcry 
had  not  any  warehouse  for  the  {Purpose. 

But  of  late  years  it  has  been  usual  to  grant  applications 
of  this  kind,  ^rben  a  proper  case  has  been  brought  before  the 
court''  (32)*  But  not  where  it  appears  that  the  goods  are 
altered  and  of  less  value  than  they  were  when  taken^  {33), 


The  action  of  trover  not  being  within  tbe  stat.  22  &  23 
Car.  2.  c.  d.*^  the  recovery  of  damages  to  any  amount  will 
entitle  the  plaintiff  to  costs  by  virtue  of  the  stat.  of  Glou- 
cester. -_  -   ^    .         . 

The  stat.  8  i  0  W.  3.  c.  11.  s.  l.«  which  gives  costs  to 

z  Bull.  N.  P.  44.,                                *  4  Per  Ld.  KenyonC.  J.  7  T.  R.  54. 

a  Jthies  ▼.  Hart,  Salk.»441.'   '  Eterard  v.  LatblNiry;  Bull.  N.  P.  49. 

b  Salk.  597.     Bowini^oa  ▼.  Parry,  Str.  e  K«ytiea  ▼.  Batt^»  IMi^ca,  9S46,  Fitli- 

.  BM,  Qlifaot  T.  PaHneaa,  Str.  1  joi.  cr  v.  Priuoe^  3  Burr.  1363. 

1  Wits.  "93.  S.  C.  Harding  t,  VTiU  f  Percur.  inVeQV.f1iUlipB,Salk:to8. 

Ictn,  Say.  140.              ^    -          '^  .  g  Marrincr  «^  BMtet^  P.  1  Q»  9. eitidio 

if^Anuu;  8tr.  t4S.                    ^'  :-  ^^  inglt  f.  Yftrda^w^  3  3innr.  19S4* 

.:        /•         •  ,.  1  /     •        .       ^  .  ,  .      .  ;      y 


.      / 


(3^  S^  I^irkeriaj?  v*  Traste,'  flp.  R.  53.  where  tKis  d^ptrf^e 
.WjBB  ei^teo4^ed  to  trespass, for takiQg  goods..' ,  / /^^ 

(aa)  W4iaBsth»f[^o^  ai».pond<^oii«i,  t^  court;  mJlgraitA/CHle 
to  shtew  eflQseft  w,by(  oatbe  d  jiv^ry  «f  the  gooda to  )1)q  fT^ntiff,  yipfi 
00  paf  ine«t  ofcaat*,  t\t»  proeeiMhni^  should  t)Qjt,t>s  «jttiy^d«>  Cf^a 
^  Hol|(al«#  C.  B.  Baraes,  ftau  <d.  Ito^'  Walto  ^  PJHppSt  B.  jU 
E.  7  6.  3.  Bull.  N.  P.  49. 
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persons  who  are  improperly  made  defendants  in  actions  or 
plaints  of  trespass,  assault,  false  imprisonment,  or  ejectio 
finnS)  does  not  extend  to  actions  of  trover. 


Judgment. 

The  judgment  in  this  action  ia  for  the  recovery  of  da- 
mages onlv^,  and  in  this  respect  it  differs  from  the  judg- 
ment in  the  analogous  action  of  detinue,  iivbich  is  for  tbe 
recovery  of  the  goods  in  question^  or  the  value  thereof,  if 
the  plaintiff  cannot  have  the  goods. 

>  Kaigbt  ▼.  Boimc^  Cko.  Elis.  J]6. 


f  I'nsr  ) 


CHAP.   XL. 


USE  AND  OCCUPATION. 

• 

f^ORMERLY  an  action  of  assumpsit*  for  rent  arrear  upon 
a  parol  lease  for  years  could  not  have  been  maintained, 
either  pending^  or  after  tUe  expiration  of  the  term%  be* 
cause  it  was  considered  as  a  real  contract :  the  only  remedies 
were  by  distress  or  action  of  debt.  But  on  a  mere  promise 
to  pay  a  sum  of  money',  or  so  much  as  the  plaintiff  deserved 
to  have',  in  consideration  of  the  plaintiff's  permitting  the 
defendant  to  occupy  lands,  &c.  an  action  of  assumpsit  might 
have  been  maintained  by  the  common  law.  In  this  case  the 
objection  as  to  the  contract  being  real^  was  removed  by  con* 
sidering  the  permission  to  occupy  as  not  amounting  to  a 
lease,  and  the  mere  promise  to  pay  a  sum  of  money  in  con- 
sideration of  such  permission,  as  not  amounting  to  a  reser* 
vation  of  rent. 

Tn  order,  however,  more  efTectually  to  obviate  the  diiTi- 
cutties  which  occurred  in  the  recovery  of  rent,  where  tho 
demise  was  not  by  deed,  it  is  enacted  by  stat.  11  G.  9.  c.  19. 
8.  14.  "  that  landlords,  where  the  agreement  is  not  by  deed^ 
may  recover  a  reasonable  satisfaction  for  the  lands,  tene* 
raents,  or  here<litaments,  held  or  occupied  by  the  defendant^ 
in  an  action  on  the  case,  for  the  use  and  occupation  of  what 
was  so  held  or  enjoyed;  and  if  in  evidence  on  the  trial  of 
such  action,  any  parol  demise,  or  any  agreement,  (not  being 
by  deed)  whereon  a  certain  rent  was  reserved  shall  apflear, 
the  plaintiff  in  such  action  shall  not  therefore  be  nonsuitM, 
but  may  make  use  thereof  as  an  evidence  of  the  quantum 
of  the  damages  to  be  recovered.*' 

It  will  be  observed,  that  under  this  statute^  a  landlord 

a  Brett  t.  Read,  Sir  W.Jones,  329.        JobuRon  v.  ^fay,  3  Lev.  150.     Ad- 
Cro.  Car.  343.  jiid|^ed  on  demurrer. 

b  1  Rol.  Abr.  7  (O)  pi.  1.      .  e  How  ▼.  Norton,    1  Lev.  179.  Maton 

c  lb.  pi.  s.  sec  akio  Green  v.  Harring-        r.  Welland,  Skin.  <>3s.  242. 

ton.  Hob.  284.  Hutt.  34.  S.  C.  f  Per  liyre  C  J.  delirerinip  the  opl- 

d  Dartnal  v.  Morpm,  Cro.  Jac.  59s.        nion  of  tbe  Court  in  Naiak  t.  Tat- 
ChapmauT.  Sontltwicke,  l  Lct.204.        lock,  9  H.fil.  88j». 
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irJio  bim-FMt  lo^ioi^  to  btm  i$  alknfed  lK^*f«tot0r»  HM  tte 
ri^Ht.  biitftneguiveleiit  for  tiM  rent« »  neaMliaUe  saftigiactniD 
(^  thf»  ufte.aod  occupation- of  tlte  fN'emisea,  which  btfe 
been  holden  and  enjoyed  under  the  deniiae«  by  (hdtdliort  fi^r 
the  use  and  qcci^Mifion;  and  it.is  prorideii  qh  hisb^h^lf, 
that  if  tlie  demise  he  produced  against  hinit  U  shall  oot  de- 
feat his  action,  as  it  would  have <loiie  before  theBtatAitQ;.btit 
the  Fixed  rent  stiall  only  be  usedasa  medium*  by  which 
the  uncertain  damages  to  be  reroveredjn  thiaform  of  ac* 
tioti  shall  be  liquidated.  A  reasonable  satisfaction  for  the 
u^e  an<l  ocirupation  is  the  thing  intended  to  b^  g^^\i  the 
form  of  stction  marked  out  (being  enlarged  by  a  necessary 
consitruction,  so  as  to  be  allowed  to  be  maintained  without 
an  exprei^s  promise)  is  the  proper  form  in  which  such  rea- 
jSonftt)ie  satisfaction  is  to  be  recovered;  but  the  reasboable 
s^itisfaction  which  in  its  own  nature  must  apply  to  some- 
thing specific  by  which  it  can  be  estimated,  being  here 
given  for  use  and  occupation,  and  for  nothing  else»  it  is  a 
remedy  which,  in  its  own  nature,  is  not  co-extensive  with  s 
contract  for  rent,  nor  does  it  seem  to  have  been  within  the  ' 
scope  and  purview  of  the  statute  to  make  this  remedy  co- 
extensive with  all  the  remedies  for  the  recovery  of  rents 
cisimed  to  be  due  by  the  mere  force  of  the  contract  for  rent. 
The  statute  meant  to  provide  an  easy  remedy  in  the  simple 
cases  of  actual  occupation,  leaving  other  more  complicated 
cases  to  their  ordinary  remedy. 

Since  this  statute,  the  action  for  use  and  oocupatioii  has 
been  resorted  to  as  one  of  the  most  coeveuieot  reraedias  for 
the  recovery  of  rent  arrear,  in  cases  to  which  the^to^tute  ap- 
plies. 'I'he  plaiutilT  usually  declares  in  the  form  of  &  ge- 
neral indebitatus  assumpsit  with  a  quantum  meruit  (1). 
Hence  the  declaration  is  very  concise.  It  has  been,  how- 
ever, the  practice  to  state  in  the  declaration*  the  parish,  in 
^hich  the  land,  messuage,  &c«  occupjed  by  the  defendant, 
are  situated ;  and  plaintiffs  have  very  often  been  nonsuited 
for  \i  variance  between  the  parish  mentioned  in  the  declara* 
tipn  and  thut  proved  in^evidence*.  But  it  is  conceived;  that, 
as  in  tbe  case  of  King  v.  Fraser,  6  East,  948.  aad  ante  p.  554. 
it  was  determined',  th.nt  in  debt  for  use  and  occupation  there 
was  not  any  necessity  fqr  imming  the  parish,  because  there 
was  not  any  locality  in  the  action;  so  in  indebitatua  assurrip-, 

f  Sec  Wilaon  r.  Clark,  I  Esp.  N.  P.  C.  973. 
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(t)  As  to  the  action  of  debt  for  use  ^nd  occupation,  lee  antej 
tit  Dabt,p.  St% 


^fit  ikit  Itk^oAttf UflD^^vQuM  he  kid  dowi44brtiN!rinmi<f>Mj». 
fSonV  'It;rioiiy  Ih»  pritdeDfe^'  iiwr«ferarin''tii^x»M8»*  to  btfltt 
•^Qftlliiw  live  p^risb,  i»  order/ tOktvroui  any  Objections  on  tte 
tgrottod  pf  .ayitriaac6«  •'' 

*    It  will  be  proper  toteniaTk,  ihtit  the  statute  provides 'a 

temedyv  iti  sueh'  cases  onfy,  where  the  agreement  fs  not  fc^ 

deed;  but  it  has  bceo't»okiiMi,  in  one  case*,  where  the  d$-. 

rfeiKtant  held  under  a  mere  agfeeiiient  for  a  lease,  which  did 

m>f>  amount  to  ai>  a^al  d^iioise,  that  the  plaintiti'  might 

'maintaiffi  an  attibh  for  use  and  occupation,  although  su^ 

'agreement  washy  deed.  ';' 

^      In  an  action  for  use  and  Occupation  of  apartments  ijn  tt|e 

plaintiff's  house  during  half  a  yeaH*,  it  appeared  tjiat  the  regt 

was  claimed  in  consequence  of  the  defendant  having  nf* 

glected  to  give  a  notice  to  quit:  the  defence  s^t  up  was,  tbft 

the  plaintiff,  after  the  defendant  had  quixied,  had  put  up^a 

bill  at  the  window  ;  but  Lord  Kenyou  C.  J.  expressed  an 

.'opinion,  that  the  defiance  insisted  on  would  afford  no  aii- 

'  *wer  to  the  plaintiff's  action.     It  was  for  the  benefit  of  t^e 

'  defendant  that  the  apartments  should  be  le^,  nor  would  he^- 

.Jer  from  the  circumstances  of  the  party's  endeavouring  ^o 

let  them,  that  the  contract  was  put  an  end  Jo;  that  thc^re 

must  be  other  circumstances  to  shew  it,  and  not  ni^rely«an 

act  of  so  equivocal  a  kind.  That  as  the  plaintiff  had  proy^ 

"  the  taitiiig  the  premises;  and  the  payment  of  the  rent,Jt  wfis 

incumbent  on  the  defendant  to  prove  that  the  tenancy  was 

^detetrt^ioed,  by  excess  ietridence.     The  -  defendant  tfieM- 

tipon  pfoved,  that  a^ioHc^  to  q\itt  had-bi^en  given,  in  whteh 

fhe-plaintifr  bad  acquiesced,  and  dbt^ined  a  v^dict.        ' ;' 

.  *  'A  tenancy  from  ^eaf  to  year*  created  b^  '.parolf  is  not  j|e- 
termined  bj^  a  parol  license  from  the  Tandlprd  to  jthe  tenjnt 
to  quit  iri  the  middj'e  of; a  quarter,  and  the  tenajiit's  quitting 
the 'premises  accordingly.  The  statute  of  .frauds  reqwifes 
a  deed  or  note  in  writing,  or  a.  surrender  by  operation/of 
law.   '     '   ''  ^  .^  , .  ./•  s 

,Tbe. words  of  tlie  statute  are,  that  the  plaiotiff.may  ff.re- 
.  rover  a  re^qnable  satisfaction  for  the  lands,  ^c^  ht^ld/OT^j^c- 

cupi^d . -^y .  the  d^fend^\)t,  >n  <iu  action  for -use  and  ooiu- 
,  pafion."  4"  09^MPp*i<>P;tiy  ^^^  tenapt  ef  tbe  defendant, -ris, 
,  as  far.as  rej^pects  the  .plaintiff,  4id  ogcupation  by-feliedtfawd- 

ant  himself;  hence",  if  A.  agree  to  let  his  lands  to  B.,  who 

1i  Kirtland  v.  Pounaett,  i  Taunt.  570.    k  Redpath  ▼.  Roberts,  3  Egp.  N-  P.  C, 
t-etttotr.Rvgevr,  4Eip.  Pr.F.C.59.       siS.  ' '"  '   " 

KenyonC.J.  1    MptlettT.  Breyoe,  9  Capp,  JY.P.C. 

in  Boil  T.  Stb^^W.ciU^ajily^I   <^''^ 
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permits  C.  to  occupy  them,  A«  may  recover  tbe  rent  in  as 
action  against  B.  for  the  use  and  occupation. 

Where  the  defendant  has  not  obtained  possession  under 
the  plaintiff,  the  plaintiff  can  only  recover  rent  from  the 
time  he  has  had  the  legal  estate  in  him,  although  he  may 
have  bad  the  equitable  estate  long  before.  The  defendant 
entered  upon  a  leasehold  cottage  under  J.  S.,  who  soon  after 
mortgaged  it  to  W.  S.,  and  in  1806,  assigned  the  equity  of 
ledemption  to  the  plaintiff*.  On  the  18th  of  July,  1806,  W.  S. 
aasigned  the  legal  estate  in  premises  to  the  plaintiff.  The 
d^endant  continued  in  possession  till  the  Michaelmas  fol- 
lowing, and  had  paid  no  rent  for  the  last  two  years.  It  wzs 
contended,  that  although  a  pei^son  having  the  equitable 
estate  only,  perhaps  could  not  maintain  use  and  occupation 
without  privity  of  contract,  yet  the  plaintiff  being  now 
clothed  with  the  legal  estate,  his  title  would  have  reference 
to  the  time  when  the  equity  of  redemption  was  assigned  to 
him,  so  as  to  entitle  him  to  two  years'  rent.  But  Lord  £Heo- 
borough  clearly  held,  that  he  could  only  recover  rent  for  the 

Eriod  between  the  18th  of  July  and  Michaelmas-day,  1808. 
is  lordship  likewise  ruled  in  the  same  cause,  that  the  de- 
fendant, who  just  before  he  quitted  had  been  distrained 
upon  by  the  ground  landlord  for  several  years'  ground  rent, 
amounting  to  a  much  larger  sum  than  was  due  to  the  plain- 
tiff, could  only  set  off  a  part  of  this  sum  proportioned  to  the 
period  during  which  the  plaintiff  had  the  legal  estate;  and 
that  the  fact  of  the  plaintiff  having  brought  an  ejectment  for 
the  same  premises,  laying  a  demise  on  the  18tb  July^  1808, 
was  no  bar  to  the  present  action,  btit  was  only  matter  of 
special  application  to  the  court. 

In  an  action  against  the  assignees  of  B.*  a  bankrupt,  the 
declaration  stated,  that  the  defendants  on  such  a  day  were 
indebted  to  the  plaintiff  in  — /.  for  the  use  and  occupation 
of  two  houses,  &c.  before  that  time  occupied  (ts  well  by  the 
bankrupt^  whose  estate  therein  the  defendants  afterwards  had, 
^4^  by  the  defendants,  at  their  special  instance  and  request,  for 
one  year'  then  elapsed,  and  as  tenants  thereof  respectively, 
to  the  plaintiff,  and  by  his  permission.  The  second  count 
was  upon  a  quantum  meruit,  to  the  same  effect  as  the  in- 
debitatus assumpsit.  The  facts  of  the  case  were,  that  after 
•  B.  had  occupied  the  premises  during  part  of  the  year,  under 
an  agreement  to  pay  — /•  a-year  for  them,  he  became  a  bank- 


•  CoKb  ▼.  Carpenter,  s  Camp.  N.  P.    e  Naiih  r.  Tatlock  and  othen,  ■•- 
^*  ^S.  n.  tifpnees  of  Lediard,  a Walcnip^  fl^H. 

Bl.  ai9. 
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rapt,  whereupon  the  defendants,  his  assignees,  entered  intd 
possession  and  continued  in  the  possession  for  the  remain- 
der  of  the  year.  A  proportion  of  the  annual  rent  for  that 
part  of  the  year  during  which  the  defendants  were  in  pos^ 
session,  was  paid  into  court.  It  was  holden,  that  if  the 
plaintiff  could  recover  at  all  in  this  form  of  action  against 
one  person  for  the  use  and  occupation  of  another,  (as  te 
which  the  court  would  not  give  any  opinion,)  it  must  be  ost 
the  ground  of  that  occupation  having  been  permitted  at  the 
defendant's  request,  and  that  request  must  be  proved ;  that 
the  words  **  at  the  special  instance  and  request  of  the  de* 
fendants,*'  were  in  this  qase  words  of  substance  and  ope* 
rative,  connecting  the  occupation  of  the  defendants,  for 
which  they  were  oound  to  make  a  satisfaction,  with  the  oor 
cupation  of  B.,  a  stranger,  for  whose  occupation,  ptimd 
facie  at  least,  the  defendants  were  not  liable ;  that  in  point 
of  fact  it  was  not  at  the  request  of  the  defendants  that  B* 
bad  been  permitted  to  occupy  ;  the  defendants  had  no  re« 
lation  to  B.,  but  as  his  assignees,  and  that  relation  did  not 
commence  until  the  close  ot  B.'s  occupation ;  that  relation^ 
therefore,  alone  could  not  have  the  effect  of  making  them 
personally  liable  to  answer  for  his  occupation  before  hit 
bankruptcy.  The  averment,  that  be  had  oeen  permitted  to 
occupy  <*  at  the  request"  of  the  defendants,  was  therefore 
substance,  and  not  mere  form,  and  as  the  plaintiff  had  failed 
in  the  proof  of  it,  he  was  not  entitled  to  recover  from  tht 
defendants  the  rent  due  for  B.'s  occupaticm. 

The  defendant  contracted  to  purchase  of  the  plaintiff  a 
lease  of  a  house',  and  on  payment  of  the  purchase  money, 
was  permitted  to  take  possession.  A  few  months  after- 
wards, the  plaintiff  not  having  made  out  a  good  title,  de- 
fendant declared  his  intention  to  rescind  the  contract;  he 
accordingly  quitted  possession  of  the  house,  and  brought 
an  action  for  money  had  and  received  against  the  plaintiff, 
and  recovered  the  whole  of  the  purchase  money  ana  the  ezl 
penses  of  investigating  the  title.  The  plaintiff  then  brought 
an  action  for  use  and  occupation  against  the  defendant;  but 
it  was  bolden,  that  it  would  not  lie;  Mansfield  C.  J.  ob- 
serving, that  a  contract  could  not  arise  by  implication  of 
law  under  circumstauces,  the  occurrence  of  which  neither 
of  the  parties  ever  had  in  their  contemplation,  that  if  no 
money  had  been  paid,  perhaps  it  might  be  a  different  qnea- 
tion ;  but  if  a  person  paid  his  money,  and  was  so  unwise  as 

p  Birt]«i4  V.  Ptovnaetlb  9  Tanjit.  145.  Bat  we  Beam  v.  TooUIn,  PtSke'k 

N.  P.  C.  19s.  ^ 
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^o  take  possession  wiUiont  a  title,  juittice' required  tbftttbe 
one  party  stiould  take  back  his  money,  and  the  other 
bis  house. 

An  action  for  use   and  occupation  oiay  be  maintained 
against  a  tenant  from  year  to  year  upon  an  agreement  by 
I^im   to  pay  rent  durmg  the  tenancy,  notwithstanding  bi3' 
bankruptcy,  and  the  occupation  of  his  assignees  during  part 
of  the  time  for  which  the  rent  accrued  (9), 

Declaration. — In  consideration  that  the  defendants^,  on 
the  2()th  November,  1801,  had  become  and  were  tenants  of 
a  messuas^e  under  a  yearly  rent  of  — /.,  the  defendants  pro- 
mised to  pay  the  same  during  the  continuance  of  the  te- 
nancy, with  an  averment  that  the  defendants  continued  te- 
nants from  the  time  of  making  the  promise  hitherto,  that 
the  defendants  did  not,  during  the  continuance  of  the  te* 
rtancy,  pay  the  rent ;  that  on  the  29th  September,  1803,  half 
a  yt-ar's  rent  was  in  arrear. — 9d  Count.  Indebitatus  assump- 
sit for  use  and  occupation. — 3d.  Count.  Quantum  meruit,— 
Plea,  That  the  defendants  were  traders,  and  committed  an 
art  of  bankruptcy  on  the  8d  of  April,  1803 ;  that  a  comrais* 
sion  issued  on  the  6th  of  May  following;  that  au  assignment 
was  executed  on  the  2lst  May  of  the  interest  of  the  defend- 
ants in  the  messuage  to  A.  and  B.,  who  became  and  were 
on  the  last-mentioned  day,  and  thence  until  the  rent  became 
due,  continued  t^  l>e  possessed  of  and  occupied  the  mes- 
Buage;  on  special  demurrer  it  was  holden,  that  as  it  bad 
been  determined  in  Auriol  v.  Mills',  that  a  bankrupt  lessee, 
thqu(<h  out  of  possession,  was  still  liable  upon  his  covenant 
t«  pay;  so  here  the  detetidant  was  liable  on -bis  tfgileet»^«l 
to  pay  the  rent*;  that  there  was  not  any  distinction  i«i  tins 
respect,  between  an  agreement  and  ik  covenant,  wbichr-isna 
agreement  under  seal,  except  as  to  the  form  of  the  rertiedy 
upon  it;  that  the  dise  of  Auriol  r.  Mills,  to  which  this  was 
perfectly  analogous^  did  not  turn  on  any  particular  efiect  of 
a  covenant  under  seal,  but  on  its  being  the  pecsonal  agVee- 

^  Boot  T.  Wibo%  8  ^sl^ SI  1.  ,a  But  «»Jt«t.  40  Geo.  s« x.  |«i.  C}^ 

r  4  T.  R.  94.  a«te^  p.  996. 


(t)  But  debt  does  net  lieagaioflt  a  bsiYlrrtipt'en-Hie  i^M^Mhrta 
of  a  lease,  for  rent  accruing  after  the  eommissioli^ra^'tfaftlg^iJi^nit; 
the  lessor's  asseat  to  such  assignraent  being  vitrtuany  iAcfaded  m 
the  act  of  parliameot  authorisiDg  the  assignnietit  of  tnebahlrrtif^l 
eatate.  Wadbam  v.  Marlowe,  Mich.  «5  O-  3.  B;^R;  8  £isli 
314,  n. 
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meBt-oC  (^parties;  and  although  it  was  objected,  that  if 
the  actipa  was  bolden  to  lie,  the  consequeijce  would  be,  that 
there  must  be  an  apportionment  of  the  rent,  >et  the  court 
observed,  that  the  landlord  bad  notbing  to  do  in  this  case 
with  the  question  of  apportionment  of  the  rent ;  for  he  pro- 
ceeds against  the  parties  with  whom  he  made  the  aL^reement, 
which  has  been  broken  ;  the  court,  therefore,  said  nothing*  of 
his  right  to  recover  against  the  assignees. 

Bringing  an  ejectment  will  not  be  a  bar  to  an  action  for 
use  and  occupation  for  rent  due  before  the  day  of  the  demise 
laid  in  the  declaration  in  ejectment*;  but  rent  due  subse- 
quent to  that  day  cannot  be  recovered  in  an  action  for  use 
and  occupation*. 

.  The  defendant,  in  this  action,  will  not  be  allowed  to  im- 
peach the  title  of  the  plaiutiff,.  by  whose  permission  he  en- 
tered upon  and  occupied  the  tenement  demised.  Hence  a 
plea  of  nil  habuit  in  tenemeniisy  cannot  be  pleaded' ;  and  this 
rule  holds  even  where. the  declaration  does  not  state  the  ter 
Dement  demised  to  belong  to  the  plaintiff,  provided  it  i% 
stated,  that  defendant  occupied  by  permission  of  the  plain- 
tiff'.   Uppn  the  same  principle  it  has  been  holden,  that  nil' 

•  4 

t  BUchT..  Wright,  I  T.  R.  378.  y  Richards  ▼.  HoldUcb,  H    13  Geo. 

u  Per  BullerJ.S.  C.  1  T.  R.  3S8.  9.  cited  in    Lewis   v.  Watlis,   Saf. 

X  Richards  v.   HoMitcb,  (3)    H.  13  R.  13.  1  Wils.  314.  S.  C. 

.Gm:  9.  cited  id  Lewis  ▼.  Wallie,  ' 

&ay,  R,  13. 


{9)  The  case  of  Rlcfoanis  v.  Holditch  wuthisi-^Error  to  m* 
verse  «judgiDcat  in  action  oD^tbe  case  apoa  several  promises^  ia 
S|£ppt^y  Court)  betaufte  the  plaiotiff  declared,  that  in  coosidera- 
tipQ.K^ permitted  the  defendant  to  enjoy  several  houses,  without 
l)iewu)|;  what  title  he  had«  Yelv.  227»  B.  Glasse*s  case,  and  3  Lev. 
193.  Aylet  V.  Williaru^  were  cited.  £  contra  it  was  said,  that  per- 
mission to  enjoy  without  shewing  any  title,  was  a  sufficient  consi- 
deration. 1  LeOn.  43.  Cro.  Jec.  598. 1  Lev.  304.3  Lev.  150.  An 
objection  was  made  to  the  plea,  that  this  action  being  founded  on 
A  coliuteral'protnite,'an<!  not  6n  a  contract  for  the  rent,  nil.  habuit 
in  tenement'iB,  as  was  pleaded  in  this  case,  was  not  a  good  plea,  and 
of  that  opiaion  was  the  whole  court;  for  if  any  one  enjoys  a  benefit 
at  his  request,  and  by  pennisbioo  of  another,, that  is  a  sufficient  con- 
aidefi^iaQ  for  anjaiu»uui{|sit.  N.  Chappie  cited  aijtt&e  i^i ruled  by 
Lprj  Hardwicke,  sphere  A.,  without  title,  gave  possession  of  a 
house  jto  B. :  C^  the  owu^r,  brpught  assumpsit  for  the  use  and  ei^ 
joy^Vieiit;  bat  becfjose  B*  did  oot  receive. bis  possession  froq)  C» 
iiArv4nj;wi8i9  occulted  puider  bim^  Lord  Uardwicke  held  the  aetioa 
hot  maintainable  by  him. 
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hahuU  in  tenemenUt  cannot  be  given  in  evidence  in  this 
faction. 

In  an  action  for  use  and  occupation  of  glebe  lands*,  it  ap- 
peared»  that  the  former  incumbent  had  let  the  lands  in  ques- 
tion to  the  defendant,  who  had  continued  tenant  to  the 
present  incumbent,  the  plaintiff^  and  had  paid  him  half  a 
year's  rent  for  the  same.  This  action  being  brought  for 
some  arrears  of  rent,  the  defendant  offered  to  give  evidence 
of  the  plaintilTs  having  been  simoniacally  presented,  of 
virhicb,  as  it  was  stated^  the  defendant  was  ignorant,  when 
he  paid  the  former  rent;  but  Lord  Kenyon  Cl  J.  refused  to 
receive  this  evidence,  being  of  opinion  that  the  case  fell 
within  the  common  rule,  that  a  tenant  should  not  be  per- 
mitted to  impeach  the  title  of  his  landlord  in  an  action  for 
use  and  occupation.  There  was  a  verdict  accordingly  for 
the  plaintiff.  The  court  of  B.  R.,  on  motion  for  a  new  trial, 
concurred  in  opinion  with  the  C.  J. 

Neither  will  a  defendant*,  who  has  obtained  possession 
under  the  plaintiff,  be  permitted  to  shew  that  the  plaintiff's 
title  has  expired,  unless  he  solemnly  renounced  the  plain- 
tiff's title  at  tlie  time,  and  commenced  a  fresh  holding  under 
another  person.  Proof  of  payment  of  rent  to  a  third  person 
claiming  title  is  not  sufficient,  without  a  formal  renunciation 
of  the  plaintiff's  title.  The  iudge  will  not  permit  the  amount 
of  the  property-tax  to  be  deducted  at  Nm  Prius  from  the 
rent  due^. 

In  an  action  for  use  and  occupation*;  if  it  appear  that  the 
premises  were  let  to  the  defendant  for  the  purposes  of  pros- 
titution, the  action  cannot  be  sustained,  tne  contract  being 
canira  banos  mores. 

Assumpsitfor  use  and  occupation^;  on  examination  of  a 
witness  wno  proved  the  occupation  by  defendant,  it  appeared 
that  there  had  been  an  agreement  in  writing,  but  not 
stamped.  It  was  contended  by  plaintiff's  counsel,  that  the 
agreement,  not  having  been  stamped,  was  not  bindine  on  the 
parties,  and  that  therefore  the  plaintiff  might  wave  this,  and 
go  into  evidence  generally  for  use  and  occupation.  It  tvas 
insisted  for  defendant,  that  it  appeared  that  plaintiff  held 
under  a  written  contract,  and  therefore  he  was  bound  to  give 
it  in  evidence.  Eldon  C.  J.  was  of  this  opinion,  observing, 
that  this  being  a  specific  contract  between  plaintiff  and  de- 

s  Cooke,  aeik,  t.  Loxley,  5  T.  R.4.  c  GinHay  t.   Richardsoa,    l    Eip* 

m  Balk  ▼.  Westwood|9  Cunp.  N.  P.  C  N.  P.  C.  13. 

11.  d  Brewer  t.  Palmer,  t  Eap.  N.P.C. 

b  Pocock  V.  EniUce,  3  Camp.  N. P.O.  fiU. 

jSl .  Klle^borough  C*  J. 
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fendant,  the  plaintiff  is  bound  to  shew  what  that  contract 
was ;  it  may  contain  clauBCS  which  may  prevent  plaintiff 
from  recovering;  others  for  the  benefit 'ofdefendant^  which 
he  bad  a  right  to  have  produced;  but  the  contract  not  being 
stamped,  it  could  not  be  given  in  evidence  (4),  therefore  the 
plaintiff  must  be  nonsuited. 


■« 


(4)  R.  V.  the  InhabiUnto  of  St.  Paurt,  Bedford^  6  T.  R.  4S». 
S.P. 


-  0 
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WAGER. 

L  InlroducU4nh^^/  Legal  Wagen-^Form  ikfAclum. 
II.  OfltUgalWagern. 


i.  Iniroducii9H'--^f  Legal  Wager9'^Ferm  of 

Aciitm. 

Introduction. — It  has  frequently  be^n  bmented,  that  idle 
and  impertinent  wagers  between  persons  not  interested  in 
tbe  subject  or  event  were  ever  considered  as  valid  contracts. 
Gravf  and  learned  judges  have  thought  that  it  would  have 
been  more  beneficial  for  the  public,  if  it  had  been  'origi- 
nally determined,  that  an  action  would  not  lie  for  the  enforc- 
ing the  payment  of  any  wager.  Actions,  however,  on  wagere 
relating  to  a  variety  of  subjects,  having  been  entertained  un- 
der certain  restrictions,  and  the  legislature  not  having  as  yet 
interposed  to  prohibit  them  entirely,  it  may  be  proper  co 
atate  in  what  cases  an  action  wiil  lie  for  enforcing  tbepaj- 
inent  of  a  wager,  and  in  what  such  action  cannot  be  maio- 
tained. 

Of  Legal  tVagers.'^lii  Andrews  r.  Heme*,  where  a  wager 
was  laid,  that  Charles  Stuart  would  be  king  of  Eegiaod 
witbin  twelvemonths  next  feilowiDg«  be  tbeo  bekig  In  eadif>  ; 
it  was  holden 'good.  (Ir)  So  in  tbe  Eari  of  Mtrch  r;  Pigo<^, 

m  I  Lev.  33.  Cvmp  W.F.C.  173.  ▼40.4lrirti««if 

h  5  Suit.  9S<V2.    But  te«  tlie  oJbtenra-       a  mm  ttoC  to  te  riiaij  Maf  «lti9  ' 
tion  of  Heath  J.  oo  tbia  case,  id  s        daubtAil  watbanty* 


(I]  But  as  it  was  justly  observed,  by  Lord  Ellenboroa^h  C.  J.Jd 
Gilbert  V.  Sykes,  B.  R.  Trin.  T.  52  G.  3.  the  illegality  of  thi» 
irager,  on  the  ground  of  its  being  against  pobUc  poticj,  does  not  _ 
apfiear  to  have  been  brought  under  the  coesideratiou  ^Tthecoait, 
I  li  Gilhert  V.  Svkes,  tbe  defendant^  in  the  year  1402,  in  consideratioo 
al'gnr  buadred  j^oineas,  agreed  to  pay  tbe  plaintiff  a  ^inea  t  dd/  ^ 


•  ' 


where  two  beire  apparent  betted  on  the  lives  of  their  retpec^ 
tive  fathers,  no  objection  was  made  to  the  subject  of  the 
wager;  and  it  was  further  fikSldeh,  that  the  circumstance  of 
one  of  the  fathers  being  dead  at  the  time  when  the  wager 
was  made,  but  of  whicji  circumsunce  the  parties  were  igno-  ^ 
rant,  did  not  affect  the  validity  of  the  wager.  In  Murray  v. 
Kelly,  B.  II.  M.  95  Geo.  3^  on  a-  rule  to  shew  cause  why 
the  defendant  should  not  tie  discharged  on  filing  commoo 
bail,  on  the  ground  th^t  the  action  was  on  a  wager,  wbe« 
ther^A*  fiept  a  milit?rry  academy  at  such^tt  plac6,  or  not; 
Lord  Mansfield  said,  that  as  it  was  merely  a  wager  on  a 
private  event,  he  saw  no  reason  why  it  should  not  be  consi- 
dered as  a  legal  debt;  and  tjjie  rule  was  discharged.  Ii^ 
Jcaies.v.  Randall,  Cowp.  37.  a  wager,  on  theevent  of  an  ap- 
peal to  the  House  of  Lords  from  the  Court  of  Chancery, 
was  holden  good,  the  v^ager  baviug  been  made  between 
parties  who  could  not  in  any  degree  bias  the  judgment  <^ 
the  house,  and  there  not  being  any  fraud  or  colour  in  the 
case.  So  in  Good  v.  Elliott^,  3  T.  R.  693.  where  thesulyett 
of  the  waa'er  was,  whether  one  S.  T.  had  or  had  not,  before 
a  certain  day,  bought  a  waggon,  lately  belonging  to  D.  C.»  i( 
was  bolden  good»  per  three  justices;  but  Buller  J.  was  of 
a  different  opinion,  1st,  on  the  ground  that  two  persons  shall 
not  be  permitted,  by  mean&  of  a  voluntary  wager,  to  try 
any  question  upon  the  right  or  interest  of  a  third  person; 
and,  ^dly,  that  all  wagers,  whether  in  the  shape  of  a  policy 
or  pot,  betweeq  parties  not  having  any  interest,  were  pro* 
bibited  by  slat.  14  Ceo.  3.  c*  48.     So  in  Huasey  v.  Crickitt'^ 

€  Trin.  T.  30  G.  3.  S.  B.  d  C.  B.  £.  T.  ii  G.3.  3  Camp.  N.P.C. 

169. 

■■■;'«'  J  ■■■..■■■■^«       .1      km—^^^— ii.i     ■  .    ■■        III  I.  ■!  ,  .1  .        1^11      n        i>iy^w.^w^^» 


*-      •. 


du  na^  thf  lifiH»f  JBonsiisrte.,    Tbed«feii4ant  ^mM  &e  fwnea  a  dsf 
for  some  jeafs ;  b^t  Ihan^d^sisted*  The  adion  was  broogbt  to  lecom 
the  arrears.     The  lury  having  found  a  verdict  for  defendant;  oa 
lB<4Jian-ff#  a  ^ew^al,  it  waa^ontended,  in  sappoit  of  th^  verdictf 
tbq^th«'^afar  was  illegal,  inasTAuch  as  it  had  a  tendency  to  create 
an  interest  in  the  pt8intiffhi''th^rtfe  of  a  foreign  enemy,  and  which, 
in  *^^  rr"^  '^  i^*.^^^^  nu§ht  ioduca  biai  to  act  contrary  to  his  all»>  ^ 
ffiance^    ^i*he  ca|irt»  bet^v  of  opinion  that  the  justice  of.  the  case 
%»d  \f^  saiisfied,  refused  to  disiturb  the  ^idict ;  and  Lord  Elletf* 
borpugh  CL  J.  expreat^ed  a  siUong  opixiioa  against  the  legality  oi  the  . 
wag^r,.  a«  well  an  the  grciund  before-mentioned,  as  .also  oa  the 
ground,  that  the  party^umrriog  under  such  a  contract,  might  be  in^  .'^ 
du^ed  ^cpiiipas9  and  encourage  the  horrid  y ragtioa  of  awmtiiiatjo^  ^ 
in  order  to  get  rid  of  a  life  so  burth«isome  tofaim. 
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a  wager  of  a  rump  and  dozen^  whether  the  defendant  wai 

blder  than  tbeplaintift,  was  holden  to  be  legal. 

With  respect  to  the  form  of  declaring  on  a  wager,  it  raay 
be  observed;  that  before  the  time  of  Holt  C.  J.  it  was  a  ques- 
tion, whether  a  general  indebitatus  assumpsit  would  not  lie 
for  a  wager;  it  was,  however,  finally  agreed,  tl>at  it  would 
not*;  but  although  an  action  does  not  lie  in  that  particular 
form,  yet  a  special  assumpsit  on  the  wager  itself^  laid  by  way 
of  mutual  promises,  may  be  maintained. 


11.  Of  Illegal  Wagers. 

■    1*  Waobrs  are  illegal  which  are  apeciaily  proiiibited  by 
positive  statute. 

A  policy  of  insurance  is,  in  the  nature  of  it,  a  contract  of 
ilidemnity,  and  of  great  benefit  to  trade.  But  the  use 
of  it  was  perverted  by  its  being  turned  into  a  wager.  To  re- 
medy this  evil,  the  stat.  19  Geo.  9.  c.  37.  was  made,  wkich, 
after  enumerating  in  the  preamble  the  varioue  frauds  sad 
pernicious  practices  introauced  by  the  perversion  of  this 
species  of  contract,  and,  among  others,  that  of  gaming  or 
wagering,  iinder  pretence  of  insuring  vessels,  &a,  pivceedi 
under  general  words  to  prohibit  all  contracts  of  assurance  by 
way  of  gaming  or  wagering. 

An  agreement,  in  writing,  was  made^  that  plaintfff should 
pay  the  defendant  90L  at  the  next  port  a  ship  should  reach; 
m  cotisideration  whereof,  the  defendant  undertook  that  tie 
ship  should  save  her  passage  to  China  that  season;  and  if  she 
did  not,  then  he  would  pay  the  plaintiff  lOOD/.  at  the  end  of 
one  montli  after  she  arrived  in  the  Thames.  It  was  holden, 
that  this  agreement  being  mad^  without  reference  to  atty 
property  on  board,  although  it  appeared  that  the  plajpfifT 
had  some  jittle  interest  in  thecargo^  waa  a  wagering  po'i$y 
within  the  meaning  of  the  preceding  statute.  *  . .  • 

A  similar  provision  has  been  mad«  with  resp^i^to  wpstif' 

4Uiee^  on  lives,  in  consequence  of  a  miscbWvauetiAd^f 

.gaming,  which  had  beeti  introduced  by  a<ich>in«tiraiic0B, 

wlierein  the  assuped  bad  no  interest.    To  remedy  |tb ft ^e«U, 


I  •  •  >  ♦  ■ »  1 1 


•  Jackaoo  v. €ole|p«v«,on  error,  Exch.    f  Kent  v.  Bird,  Cowp.  58S. 
-^  .C>.  H,  6  \V.  a,  Cartk.  sas.    Borty  .   <.  q  v 

v.Caftkman,  l  Ld.  Kaym.  69. .  .        ,       1 


J 
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*  it  was  eniicteJ  by  stat/  14  Geo.  3.  c,  4S.  s.  1.  "  That  insur- 
ances made  on  the  life  of  any  person,  or  any  other  event, 
Wherein  the  person  for  whose  use  such  policy  shall  be  made, 
shall  have  no  interest,  or  by  way  of  gaming  or  wagcrtrig, 
shall  be  void.**  The  second  section  directs,  that  in  all  poli- 
cies oh  li?es  or  other  events,  the  iramesof  the  persons  inter- 
ested shall  l>e  inserted. 

A  wager  in  the  form  of  a  policy,  between  two  uniater- 
ested  persons  upon  the  sex  of  a  third*,  is  within  the  mean- 
ing of  the  preceding  statute,  and,  consequently,  illegal. 
Ip  Good  V.  Elliott,  3  T.  R.  6P3.  Kenyon  C.  J.  Grose  and 
Ashhurst  Js.  were  of  opinion,  that  the  preceding  statute 
was  confined  to  policies  of  insurance,  and  that  from  the 
words  used  in  the  second  clause,  it  was  apparent,  that 
the  legislature  had  written  instruments  only  in  contem- 
plation. But  the  construction  which  was  put  by  Buller 
J.  on  this  statute  was,  that  it  bad  nothing^to  do  with  what, 
rn  true  sense  and  meaning  of  the  word,  is  a  policy,  that' 
is,  a  mercantile  policy  made  on  interest,  but  that  it  prohi- 
bited all  wagers  made  on  any  event  in  which  the  parties  bad 
not  any  interest. 

By  Stat  16  Car.  2.  c.  7.8*  $•  '"  The  winner  of  any  money, 
or  other  valuable  thing,  by  deceit,  in  playing  at  cards,  dice, 
tables,  tennis,  bowls,  kittles,  shovel-board,  or  in  cock-figbt- 

,  ings,  horse-races,  dog-matches,  foot-raqes,  or  other  games ; 

.  or  by  bearing  a  part  in  the  stakes,  or  by  betting  on  the  sides 

.of  such  as  play,  ride,  or  run,  shall  forfeit  treble  the  value." 
By  the  third  section  all  securities,  and  pi^omises  given  or 

.  made,  for  the  payment  of  sums  exceeding  100/.,  which  have 
been  lost  at  one  -time,  by  playing  at  any  one  of  tlie  said 

'  £^in^s»  9r  by  betting  on  the  players,  are  declared  yold,  and 
tbe  winner  shall  fdrteit  treble  the  value  of  the  money  or  other 
thiog  won,  abpye  100/. 

The  construction  which  has  been  put  on  tbia  section,  may 
.be  gathered  from  tbe  following  case: 

'      In  debt  for  100/.  the  plaintiff  declared  upon  articles'^  of 

Vagree&ient,  purporting  that  the  plaintiff   and   defendant 

should  run  a  horse  for  100/.,  and  if  thedefendant  lost,  that  he 

«bciwld  pay  the  IOO/«,  &c«    The  defendant  pleaded  tlie  third 

titemiofti  .«t'>«l«t.  i&Car.  S.    Holt,  for  the  plaintiff,  iuaidted, 

^rlbail^tbeifltatwtc  intended  tovavoid  securities  given  fornion«y 

:io»t;«t  pliiy*  but  not  where  the  contract wat  precedent;  but 

the  court  were  of  a  different  opinion ;  that  sqch  construction 


■  -  • 


f  Roebuck  and  another  r.  Hameiton,    h  Hedfeborfow  r.  Rofcnden^  1  Vfiitr. 
'    C<wrp.737.  853. 

R  B  d 


124«  WAGER, 

would  wholly  elude  the  statute,  and  let  men  loose  to  picj 
for  any  great  sum,  provided  they  secured  it  beforehand, 
and  added,  thai  this  statute  being  to  suppress  the  practice 
of  excessive  gaming^  should  be  construed  in  the  most  ex* 
tensire  manner  that  could  be  to  answer  tkuit  end* 

A.  lost  at  play  to  the-  plaintiff^,  and  gave  him  a  bill  for 
the  amount  of  the  sum  lost,  on  the  defendant,  who  «o» 
cepted  tbe  bill,  and  afterwards  refused  payment;  to  anac^^ 
tion  brought  on  the  bill,  the  defendant  pleaded,  that  after 
the  2i)th  day  of  September,  l(y6A\  and  before  the  making 
the  said  bill,  A.  and  the  plaintiff  were  playing  together  at 
hazard,  and  th^t  A.  then,  at  one  time  and  meeting,  lost  to 
the  plaintiff  above  100/.  and  that  for  securing  the  payment 
thereof,  A.  drew  the  bill  in  question  on  the  defendant,  whp 
accepted  tlie  same,  and  that  by  force  of  the  statute",  that 
acceptance  was  void  jn  law.  On  demurrer  to  this  plea,  it 
was  insisted,  in  support  of  the  demurrer,  that  this  case  w^ 
aot  within  the  statute;  because  the  nature  of  the  duty  was 
altered,  and  a  new  contract  created  by  tbe  acceptance,  whicti 
was  the  ground  of  the  action.  But  the  court  overruled  the 
objection  i  for  although  this  was  a  kind  of  new .  contractt 
yet  all  was  founded  on  the  illegal  and  tortious  winning,  and 
It  only  secured  the  payment  of  that  money,  and,  tberefbre» 
it  was  within  the  statute,  the  plaintiff  beicig  privy  to  the 
first  wrong.  Another  objection  was  made%  that  if  thm 
c^se  should  be  taken  to  be  within  the  statute,  it  would  veiy 
much  endanger  the  credit  of  English  bills  of  exchange,  if 
they  might  be  defeated  by  such  collateral  matter;  for  it 
would  be  injurious  to  the  public  trade  of  England,  both  ft^ 
reign  and  domestic.  To  this  it  was  answered  by  the  court, 
that  as  to  the  inconvenience  concerning  trade,  thete  could 
not  be  any  in  this  particular  case,  because  the  bill  had  gOfie 
no  farther  than  to  the  first  hands,  viz.  to  the  hands  or  the 
plaintiff,  who  won  the  money,  and  so  no  damage  could  ac- 
crue to  any  person  but  to  him,  who  was  certainly  a  person 
within  the  statute. 

By  9  Ann,  a  14.  s.  1.  "  All  notes,  bills,  bonds,  judgniebtf, 
mortgages,  or  other  securities,  given  by  aiiy  person  wbeit 
the  whole  or  any  part  of  the  consideration  of  such  securir 
ties  shall  be  for  money,  or  other  valuable  thing,  won  b]f 
gaming,  or  playing  at  cards,  dico,  tables^  teanis,  bow4s»nr 
other  l^anie,  or  by  l)etting  on  the  sides  &£  siK^h  «b  guae  «t 

i  d  Lev.  r)4.  1  Tbe  day  fr«m  «r1*kli  tlir  iS€«r.  t. 

k  Hussey  v.  Jftcob,  Salk.  344.    Carth.        c.  7.  b.  3.  was  to  ukeefiect.  ' 

• .  3St>.  asd  >e^  tbe  ptcadini^^  5  M04.  in  it)  Car.  9.  c.  7.  ■.  3. 

*7C.  "  n' Carth.  35^ 
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aoy  of  the  -aforesaid  games,  or  for  repaying  any  money 
knowingly  lent  for  such  gaming  or  bettiiig,  or  lent  at  the 
time  ana  ptace  of  auch  play,  to  any  person  that  shall  play 
er  bet,  ^hall  be  void/* 

It  appears  from  the  eases  of  Goodburn  v.  Marley,  Stn 
lloft  Blaxton  v.  Pye,  2  Wils.  SOP.  and  Clayton  v.  Jennings, 
2  Bl.  R.  700.  that  wagers  on  horse-races  are  within  the  sta- 
tutes 16  Car.  2.  c.  7.  and  Q  Ann.  c.  14.;  and,  consequently, 
actions  founded  pn  such  wagers  «cannot  be  supported.  In 
the  .case  of  Blaxton  v.  Pye,  the  court  said,  that  though  horse 
raciog  was  not  mentioned  in  the  statute  9  Ann.,  yet  it  was 
itritbin  the  words  "other  game*'  (9).  ,  So  in  Lynall  v.  Long- 
bothom«  2  Wits.  36.  the  court  of  C.  B.  were  of  opinion,  that 
a  foot  race  was  within  the  9  Ann.,  foi'foot  r.ace  was  men- 
tioned in  the  16  Car,  to  which  the  9  Ann.  must  relate.  And 
this  opinion  was  recognised  and  adopted  by  the  cou^t  in 
Brown  v.  Berkeley,  Cow  p.  281. 

k  is  clear,  that  if  these  statutes  had  not  been  affected  by 
any  subsequent  provisions  of  the  legislature,  every  species 
of  wagers  at  horse  races  wduld  have  been  illegal;  but  now, 
by  Stat.  laGeo.  2.  c.  19*  matches  (3)  for  50/.  (4)  and  up- 
wards, are  legalized,  provided  they  are  run  at  certain  places, 
^nd  the  horses  carry  certain  weights;  and  by  the  stat.  18 
Geo.  2.  c.  34.  s.  11.  the  restrictions  as  io  running  at  particu^ 
lar  places,  and  within  certain  weights,  are  taken  away  (d)» 


(2)  Id  Jeffreys'  v.  Walter,  1  Wih.  230.  the  court  iocHoed  to 
think)  that  cricket  was  a  game  within  the  meaoiog  of  the  stat.  9 
Aon. 

(S]  In  Connor  v.  Quick,  cited  by  Aston  J.  in  2  Bl.  R.  708.  the 
•curt  took  a  disbnctioo  between  mhoing  a  horse  for  5Qi.  which 
was  lawfttl^and  betting  on  the«ide  of  a  horse,  which  was  oot  so; 
but  if  neither  of  the  »usbs  betted  by  the  parties  amount  to  10/., 
.  such  bet  is  legal,  not  being  contrary  to  9  Ann.  c.  14.  M'Afiester 
V.  Haden,  2  Camp.  N.  P.  C.  438.  / 

(4)  It  was  agreed  between  plaintiff  and  defendant,  ihnt  each 
should  start  his  mare,  and  that  if  either  should  refuse,  h^  shoirld 
forll^it  95/.  to  the  other,  but  the  plaintiff  whs  to  pay  the '  defendant 
5/.  befotehmid;  as  a  con^iderHtion  to  indoce  him  to  msk6  tii^ 
match.  The  defendant  afterwards .  refusing  to  ciin  the  nratch,  ikt 
plaifntfff  broumilt  an  action  against  h»ua  for  the  ^6/.  Perrot,  Ba- 
mn,'  httfore  whoai  the  eaose  was  triea,  considered  this  as  a  match 
for  60/.  and  on  a  inotion  in  arrest  of  judgment,  the  court  of  K.  B. 
wev^  of  the  same  opiuion*  fiidmead  v.  Gale,  4  Burr.  3432.  1  BL 
R.671.S.C. 

(5)  **  There  seems  to  be  much  groand  M  aigitriDg,  frbdi  tfat 
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But  horse  mees  for  a  km  sum  than  50L  are  exfvnsiy 
prohibited  by  the  second  section  of  13  Geo«  S«;  aiid^  consB- 
quentiy,  wf^ers  on  such  bor&e  races  are  illegalv 

These  stAtutes,  viz.  13  and  18  Geo.  3,,  areoonfined  to  b^ni 
fide  horse  racing  only;  for  in  Ximencs  v.  Jaques,  6T.  R* 
490.,  where  the  pleintifT  obtained  a  verdict  on  a  wager  for 
100  guinea^,  that  he  could  pertbrnt  a  certain  journey,  in  a 
post  chaise  and  pnir,  within  a  given  time,  the  court  ar^ 
rested  the  judgment  (($). 

So  where  A.  betted  with  B.  "  500  guineas  and  a  dinner,*' 
that  A.'s  horse  should  go  from  London  lo  SittiDgbonrDe' 
sooner  than  B.*s  two  horses  should  go  the  same  distance,  B-'s 
horses  to  be  placed  at  any  distance  from  each  other  that  BL 
should  think  proper;  the  wager  having  been  won  by  B.  and 
an  action  brought  to  recover  the  amount  of  the  wa^er,  and 
verdict  for  plaintiff,  the  court  arrested  the  judgment,  on  the 
gipund  that  the  subject  of  the  wager  was  not  that  species 
iDf  horse  race  ortnatch  which  was  legalized  bystat.  13  & 
J8Geo.  §• 

9*  An  action  cannot  be  maintained  upon  such  wagers  as 
in  the  event  may  have  an  influence  on  the  public  policy  of 
the  kingdom. 

t  On  this  principle  it  was  holden',  that  a  wager  between 
two  electors,  on  the  event  of  the  election  of  members  to 
serve  in  parliament,  was  void ;  because  it  raised  an  improper 
bias  in  the  minds  of  the  parties  to  vote  for  one  odr  other  of 

o  Johnmn  v.  Burn,  4  T.  R.  i.  p  Wbaley  t.  Pnjot,  fi  Bot.  &  Pul  51. 

q  Allen  v.  Heain,  i  T.  R.  56. 


nature  of  l6  Car.  2.  and  9  Ann.,  that  these  statutes  ons^ht  to  be 
coostrned  Htrictly,  in  order  to  enforce  the  principle  un  which  they 
are  founded,  vi2.  to  prohibit  all  horse  racnig,  and  that  the  13  & 
18  Geo.  2.  are  from  their  nature  to  be  so  construed  as  to  encoura^ 
the  breed  of  horses,  and  to  permit  that  species  of  horae  racing  only 
called  running  on  the  turf.  It  is  to  be  olMervtd,  that  stat:.  IS  Geo. 
2*  speaks  of  entering,  placing,  startiuK,  &c.  and  tbatthe.ex<pi«^ias, 
V  any  place  or  places  whatsoever,'*  used  in  18  G.  2.  can  hardly  meau 
"  all  England."  Per  Lord  Eldon  C.  J.  in  Wbaley  v.  Pajot,  2  Bos. 
^  Pal.  54. 

(6)  The  reason  of  this  decision  is  not  stated  In  the  report  of  the 
case;  but  in  Whaley  v.  Pajot,  2  Bos.  &  P«4.  54.  Lofd  EldtoD C.J. 

,5aid  **  upon  inquiry  of  the  jiA}ges  of  the  Cbwrt  of  Kihjjf  s  Bench, 
We  find,  that  tlie  judgment  of  the  cour^  in  Ximenes  v.'  Jaijiles  ]^r6- 
ceeded  on  an  opinion,  that  the  stat  13  &  18  Geo.  2^  l^aifd  te 
kondjide  horse  racing  only.*' 


r 
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ft 

1  the  oMMlidates;  whichibiaa  wouM  be^iibver^vvex^f  ^h^fiiee- 

I  4*01*  of  eittctions^  add  detrimental  :to  tite  cqaHituU^i^* 

Every  contract  in  restraint  of  inarriage  ^  ille^t,  as^kig; 
I  itgit'met  the  sound  policy  of  the  law.     Hence  a  wager,  that 

the  plaintiff  would  not  marry  within  six  years,  was  boiden 
to  be  void';  for  ahliougb  the  restraint  was  partial,  yet  the 
immediate  tendency  of  sucb  lontract,  as  far,  as  it  want,  wip 
to  disooura^  marriage,  :md  no  circumstances  appeared  tp 
shew  that  the- restraint,  in  the  particular  instance,  was  pro- 
dent  and  proper. 

Any  wager  which  leads  lo  a  public  inquiry  into  the  mode 
of  playing  an  illegal  game',  e.g.  hazard,  by  which  the  bye^ 
standers  may  acquire  a  knowledge  of  it,  is  contrary  to  good 
morals  and  the  policy  of  the  law,  and,  therefore,  not  a  ground 
on  which  an  action  can  be  mainUiined. 

In  like  manner,  the  court  will  not  Entertain  an  action  on 
a  wager  upon  an  abstracft  question  of  law  or  judicial  prao- 
tice\,  not  arising  out  of  pre-existing  circumstances,  in  which 
,  the  parties  have  an  interest^  An  action  cannot  be  main* 
tained  upon  a  wager  on  a  cock-fight",  because  it  is  a  barba- 
rous diversion,  which  ought  not  to  be  encouraged  or  sanc- 
tioned in  a  court  of  justice;  and  further  because  it  would 
tend  to  the  degradation  of  the  court  to  entertain. such  in- 
quiries. 

dft  So  if  the  subject  of  the  wager  lead  to  improper  inqui- 
ries, %vhich  respect  the  interest  and  general  importance  of 
the  country,  they  are  illegal,  as  being  contrary  to  sound  po- 
licy; as  wagers  on  the  amount  of  the  hop  duties*,  or  the 
receipt  tax,  or  any  other  branch  of  the  public  revenue.  And 
this  rule  holds,  although  the  actual  discussion  may  be  ex- 
cluded by  the  special  citcumstances  of  the  case  :  as  where 
the  wager  being  on  the  amount  of  the  hop  duties,  the  de- 
fentlaiit  had  admitted  that  he  had  lost  his  wager' ;  so  where 
defendant  had  given  a  promissory  note  for  the  amount  of 
the  wager*, 

4.  Where  the  discussion  of  the  subject  of  the  wager  will 
be  attended  with  injury  to  a  third  person,  and  lead  to  inde- 
cent evidence. 

On  this  principle*,  a  wager  between  two  indifferent  pcyr- 

r   BarUef  t  Rice^  ioEaBt,e9.  x  Atherfold  v.  Bran),  s  T.  R.  6io, 

»  Broirav.  I^oo,  tf  H.  Bi.  43.  y  Atherfoid  v  Brard,  2  T.  R-  6.1  o. . 

t    Ucukiu  9.  GucrsM,  ij  East,  247.  z  Shirley  v.  8atikey,  2  Bos.  &.  Pui.  130. 

u  Squii-es  v.WhinkeD,  ;3  Camp.  N.  P.  C,    a  Dacosta  v.  Jones,  Cowp.  729. 
'    140.  Ld.  BUenborotts^h  C.  J. 

* .  »♦ 
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•oat  on  tb€  mr  of  the  Cberalier  D'Eod,  who  h^  appeared 
to  the  world  M  a  maq,  and  «<;ttt4  in  tbat  character  in  a  va- 
riety ot  eapacitiet»  Was  bolden  illegal  fS). 


(6)  The  Chevalier  D*Eoq  was  Ibr  many  yean  anerfted  and  in- 
pfidUy  believed  to  the  last  to  be  a  funalot  of  which  aex  the  Che- 
valier latterly  ware  the  attire.  This  curious  qaeatioo,  howefcr, 
was  fiaaHy  set  at  rest  aa  the  death  of  the  Chevalier  in  May  laM^ 
when  the  body  was  dissected  in  the  preeence  of  several  profcsBiotal 
|eaUenieo»  and  it  was  certified^  by  an  eminent  surgeooy  that  tiic 
mala  organe  were  ia  every  respect  perfectly  formed. 


I ' 


...  »t-l  * 
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.No.  I. 


i  1.— Ifo^tce  0/  Motion  to  put  off  a  lYiatfar  the'  Abs'en^l 

of  d  Witness.        *  .'/^ 

In  the  KiDg^s  Bench.  ftnd 

C  D.  defcndttpt* 
Take  notice,  that  this  honourable  conrt  will  be  moved  oo,  fcc^ 
or  do  soon  after  as  counsel  can  be  heard,  that  the  tHal  of  this  cause 
may  be  put  off  until  next         ■■■  term,  on  uccount  of  the  abstuee 


of  a  material  witness  on  the  part  of  the  defendant^  and  in  tba 
time  all  further  proceeding^  be  stayed* 

Your's,  kc. 
G.  H.  defeodaol's  attdmey* 
To  Mr.  E.  F.  plaintifiTs 
attorney. 


In  the  King's  Bench 


$  ^^ Affidavit  in  Support  of  Motion  to  put  off  Trial  for 

the  Aisenee  of  a  Witness. 

A.  B.  plaindff, 

and 
C.  D.  defendant. 
C.  IX  ofy  &c.  the  defendant  id  this  cause,  malceth  oath  and  saith^ 
tbfltt  issue  was  joined  in  this  cause  in  ■  ■  term  last  past,  and  that 
notice  wes  given  for  the  trial  thereof  at  the  — — •  sitting  within  (or 
at  the  sittings  after)  the  said  term :  And  this  deponent  further 
saith,  that  £.  F.  late  of,  &c.  is  a  material  witness  for  bim  this  dfr* 
ponent  in  the  said  cause,  as  he  is  advised  and  believes,  and  that  he 
eannot  safely  proceed  to  the  trial  thereof  without  the  testimony  of 
him  the  said  E.  F.  And  this  deponent  further  saith,  that  in  con- 
sequence of  the  notice  of  trial  $0  given  as  aforesaid,  he  this  de- 
ponent caused  inquiry  to  be  made,  &c.  (stating  the  nature  and 
result  of  the  inquiry  made  after  the  witness,  and  the  time  when  he 
is  likely  to  attend). 

No.  IL 

Demurrer  to  Evidence  and  Joinder.* 

**  Afterwards  on  the  day,  and  at  the  place  within  contained,  bc^ 
ibie  Sir  G.  W.  knight,  one  of  the  barons  of  our  lord  the  kingp  of 

•  Fot  form  of  pUA  {lais  dsncih  continiuncs,  tee  ants  p.  183. 
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bit  Conrt  of  Exchequer  at  Westminster,  Sir  J.  B.  kni^^  <meof 
the  jutttice»  of  oar  Mid  lord  the  king,  ussigned  to  boM  pleas  in  the 
eonrtof  our  said  lord  the  king,  before  the  king  himtelfy  and  others 
their  fellows,  justices  of  oorsuid  lord  the  king,  assigned  to  take  the 
assises  io  and  for  the  city  of  W— »->  in  the  county  of  the  same  city, 
according  to  the  form  of  the  statute,  &c.  come  as  well  the  within- 
named  A.  h*  esq.  as  the  within^named  C.  D.  esq.  bj  their  attoroies 
within-named.     And  the  jurors  of  the  jury,  whereof  mention  is 
within  Doade ;  that  is  to  say  R.  L.  &c.  being  called  likewise  come, 
imd  beiog  chosen,  tried,  and  sworn  to  say  the  truth  of  the  premises 
within  contained;  as  to  the  iirst  issue  between  the  parties  within 
joined,  say,  that  the  iMiid  C.  O.  is  guilty  of  the  trespass  withtn  com* 
plained  of,  in  manner  and  form  as  the  said  A.  B.  hath  above  com- 
plained ;  and  they  aHSess  thf"  damages  of  the  said  A.  B.  by  reason 
thereof  to  sixpence.     Atid  as  to  the  is»ue  lastly  within  joined  be- 
tween the  said  parties,  the  said  C.  D.  shews  in  fvidence  to  the 
jury  aforesaid,  to  prove  and  maintain  the  issue  lastly  within  joined 
•o  his  part  by  ons  witness.  That"   (so  state  the  evidence)     **  Aod 
the  said  A«  B.8ays,  that  the  aforesaid  matter  to  the  jurors  aforesaid, 
in  form  aforesaid  tibewn  in  evidence  by  the  said  C.  D.  is  not  suf» 
fi(  lent  m  law  to  maintain  the  said  issue  lastly  within  joined,  on  the 
part  of  the  said  C.  D.,  and  that  he  the  said  A.  o.,  to  the  matter  afore- 
said, in  form  aforettaid  shewn  in  evidence,  halh  no  necessity,  nor  is 
he  obliged  by  the  laws  of  the  land  to  answer ;  and  this  he  is  ready 
to  verify  :  Wherefore  for  want  of  suflirient  matter  in  that  behalf 
shewn  in  evidence  to  the  jury  aforesaid,  the  aaid  A.  B.  prays  judg- 
ment, and  that  the  jury  aforesaid  may  be  discharged  from  giving 
any  verdict  upon  the  said  issue';  and  that  his  damages  by  reason 
of  the  trespass  within  complained  of,  may  be  adjudged  to  him, 
&c.**  *'  And  the  said  C«  D.*,  for  that  he  hatn  shewn  in  evidence  to 
the  jurv  aforesaid,  sufficient  matter  to  maintain  the  issue  lastly 
within  joined,  on  the  part  of  the  said  C.  D.,  and  which  he  is  ready 
to  verify  ;  and  for  as  much  as  the  said  A.  B.  doth  not  deny,  nor  ii) 
any  manner  answer  the  said  matter,  prays  judgment ;  and  that  the 
said  A.  B.  may  be  barred  from  having  his  aforesaid  action  against 
him,  and  that  the  jury  afore8aid  may  be  diHchsrged  from  giving 
their  verditt  upon  the  issue  lastly  joined,  &c.     ^'herefore  let  the 
jury  aforesaid  be  discharged  by  the  court  here,  by  the  assent  of  the 
parties,  from  giving  any  verdict  thereupon.** 

No.  III. 
Bill  of  Exception. 

*'  Be  it  remembered,  that  in  the  term  of  the  Holy  Trinity,  in  the 
— -  year  of  the  reign  of  our  sovereign  lord  George  the  Sd.  now  king  of 
Crreat  Britain,  and  so  forth,  came  A.  B.  by  ■'  his  attorney,  iato 
the  court  of  our  said  lord  the  king  of  the  Bench  at  VVestmiost/er# 
and  impleaded  C  D.  E.  F.  and  G.  H.  in  a  certain  plea  of  t|respasS| 
6n  which  the  said  A*  B.  declared  against  tbem>  That"  (set^attbe 

•  Joinder.  -       >.  .      . 
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de^ji/fjcatigio  aocl.vtfaer  pleadiog8»)  '^Aiid  thereopoB  Urn  letii^ 
jpJD^  betyve^o  the  said  A.  B.  aod  the  saidC*  D.  £^F.  and  G.  H«; 
^ad  afberwarcU,  to  wit,  at  th«  tittipgs  of  Nisi  PriiM'heldat  the 
Ouildhallof  .the  city  of  London  aforesaid,  in  and  for  the  fsaid  citj^ 
before  the  right  honourable  £.  Ld.  £.  Chief  Justice  of  oar  said  lord 
the  king  of  tl)e  Bench  at  Westminster,  T.  S,  esq.  being  amociated 
to  the  said  chief  justice,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided;  on        —  the  day  of        ■    ■» 

in  the  year  of  the  reign  of  our  said  lord  the  present  king,  the 
aforesaid  issue  so  joined  between .  the  said  parties  as  aioMsakly 
canie  .to  be  tried  by  a  jury  of  the  city  of  London  aforesaid,  for  that 
purpose  duly  empaunelLed,  that  is  to  say,  L  K.  and  L.  M.  &e. 
good  and  lawful  men  of  the  said  city  of  London;  at  which  dov 
came  there  as  well  the  said  A*  B.  as  also  the  said  CD.  £•  F» 
and  G.  H.,.  by  their  respective  attornies  aforesaid*  And  the  jurors 
of  the  jury  aforesaid  empannelled  to  try  the  said  issue  being 
called>  also  came,  and  were  then  and  there  in  due  manner  chosen 
and  sworn  to  try  the  same  issue ;  and  upon  the  trial  of  that  issue 
the  counsel  leai-ned  in  the  law  for  the  said  A«  B.  to  maintain  and 
prove  the  said  issue,  on  his  part  gave  in  evidence.  That''  (So  set 
out  the  evidence  on  the  pait  of  the  plaintiff,  and  then  set  out  the 
evidence  on  the  part  of  the  defendants,  and  then  proceed  as  foU 
lows)  ^'  Whereupon  the  said  counsel  for  the  said  defendants  did 
then  and  there  insist  before  the  chief  justice  aforesaid,  on  the  be* 
half  of  the  defendants  above-named,  that  the  said  several  mat* 
ters  so  produced  and  given  in  evidence  on  the  part  of  the  said  de» 
fend  ants  as  aforesaid,  were  sufficient,  and  ought  to  be  admitted  and 
allowed  as  decisive  evidence,  to  entitle  the  Msad  defendants  to  the 
beueHt  of  the  statute  made  in  the  24th  year  of  the  reign  of  his  late 
raujesty  King  George  the  second,  entitled,  an  act  for  rendering  jus- 
tices of  the  peace  more  safe  in  the  executions  of  their  office,  and  (or 
indemnifying  constables  and  others,  acting  in  obedience  to  their 
warrants;  and  that  therefore  the  said  A.  B.  ought  to  be  burred  of 
his  aforesaid  action,  and  the  said  defendants  acquitted  thereof,  and 
thereupon  the  said  defendants,  by  their  counsel  aforesaid,  did  then 
and  tliere  pray  of  the  said  justice  to  admit  aud  allow  the  said  mat* 
ters  m\d  proof  so  produced  and  given  in  evidence  for  the  said  de- 
fendant^ aforesaid,  to  be  conclusive  evidence  to  entitle  tiie,said 
defendants  to  the  benefit  of  the  statute  aforesaid,  and  to  bar  the 
said  A.  B.  of  his  action  aforesaid.  But  to  this,  the  counsel  learned 
in  the  law,  on  behalf  of  the  said  A.  B.,  did  then  and  there  insist 
before  the  chief  justice  aforesaid,  that  the  matters  and  evidence 
aforesaid,  so  produced  8n<l  proved  on  the  part  of  the  said  defen- 
dants as  aforesaid,  were  not  «tufBcient,  nor  ought  to  be  admitted  or 
allowed  to  entitle  the  said  defendants  to  the  benefit  of  the  statute 
aforesaid  ;  or  to  bar  thr  said  A.  B.  of  his  aforesaid  action,  and  that 
neither  the  said  defendants,  or  any  of  them,  nor  the  said  Earl  of  H., 
^ere  or  was  within  the  woods' or  meaning  of  the  statute  made  in  tb^ 
seventlV  year  of  the  rd^n  of  his  late  majesty  King  James  the  first* 
entitled,  an  act  for  ease  in  pleading  against  troublesome  aud 
fcuntentTOUB  satis,  prosecuted  aj^ainst  justices  of  pe^ce,  mayors, 
constables,  and  certain  other  bis  majesty's  officers,  for  th^  lawful 
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careeation  of  thi^r  oAec,  nor  of  the  itatnte  ntde  hi  tKe  ff  1  ftt  y«n  «r 
the  rei^n  of  the  same  late  kiDg»  entitled*  an  act  to  enlai^  and  make 
perpetoal  the  act  made  for  ease  in  pleading  against  troobleaofne 
Ond  couteDtioQs  •uits  prosecuted  against  justices  of  the  peace, 
Ikiayors,  constables,  and  certain  other  his  majesty's  officnrs,  for  the 
lawful  execution  of  their  office;  made  ta  theseventh  year  of  his  ma- 
jesty's most  happy  reign  <;  norof  the  said  statute  made  in  the  24th 
irear  of  the  reign  of  his  late  majesty  King  George  the  sei-ood  ;  nor 
nany  way  entitled  to  the  benlffit  of  any  of  these  statutes  :  And  the 
eounsel  for  the  said  AL  B.  further  insisted,. that  the  seixnre  and  im- 
{krisonmeot  of  the  said  A.  B.  were  not  itiade  or  done  in  obedience  ts 
ihe  said  warrant,  nor  have  the  said  defendants,  or  an/  of  thpio  ia 
thsit  b<4ialf,  any  authority  thereby.  Atid  the  saidxhief  ja«tfcetfid 
then  and  there  declare  and  deliver  his  opinion  to  the  jury  afore* 
laid;  that  the  said  several  matters  to  produced  and  proved  on  the 

Crt  of  the  defendants  were  not  upon  the  whole  case  sufficient  to 
r  the  said  A.  B.  of  his  aforesaid  action  against  them,  and  with 
that  direction  left  the  same  to  the  said  jury ;  and  the  jury  aforesaid 
then  and  there  gave  therr  verdt(?t  for  the  said  A.  B.,  hnd  3001.  da- 
mages; whereupon  the  said  counsel  for  the  said  defendants  did 
then  and  there  on  the  behalf  of  the  said  defendants,  except  to  the 
nfbreaaid  opinion  of  the  said  chief  justice,  and  insisted  oa  tfcc  said 
aeveral  matters  and  proofs  as  an  absolute  bar  to  the  aforesaid  action, 
by  virtue  of  the  last  mentioned  statute :  And  in  as  mneh  as  the  said 
aeveral  matters  so  produced  and  given  in  evidence,  on  the  part  of 
the  said  defendants,  and  by  their  counsel  aforesaid  objected  and  in- 
itisted  on  as  a  bar  to  the  action  aforesaid,  do  not  appear  by  the  record 
of  th^  verdict  aforesaid,  the  said  counsel  for  the  aforesaid  defendants 
dM  then  and  there  propose  their  aforesaid  exception  to  the  opinion 
of  the  ftald  chief  justice,  and  request  the  said  chief  justice  lo  put 
bis  seai  to  this  bill  of  exception,  containing  the  said  sevetnl  matters 
ao  produced  and  given  in  evidence  on  the  part  of  the  said  defen- 
dants as  aforesaid,  according  to  the  form  of  the  sttfCote  in  such 
ease  made  and  4)rovided ;  and  thereupon  the  aforesaid  chief  jus- 
tice, at  the  request  of  the  said  counsel  for  the  above-named ,  de- 
fendants, did  put  his  seal  to  this  bill  of  exception,  pursuant  to  the 
aforesaid  statute  in  such  case  made  and  provided,  on  the  w^-^  day 
of -ii— -M  aforesaid,  in  the  -~-^  year  of  the  reign  6f  his  add  preteni 
ttmjesty.** 

The  above  precedent  is  taken  from,  a  bill  of  exception*  which 
waa  made  use  of  in  the  year  1763 :  but  it  does  not  seem  neoessarf 
Co  state  the  whole  record  lu  the  bill*,  provided  the  bill  be  tacked  to 
ihe  record ;  which  the  statute  plainly  shews  may  be  done,  by  say- 
i°S>  V^^  exceptions  he  not  in  the  nM:  and  there  are  precedents  to 
warrant  this  mode  of  proceeding. 
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PRINCIPAL    MATTERS. 


ABANDONMENT: 

wb^re  assured  may  abandpn,  where  not,  866* 

what  will  amount  to  an  abandonment,  ib.  n. 

notice  of  abandonment  must  be  given  within  a  raaaon-* 
able  time,  866. 

where  ship  is  captured,  and  afterwards  recaptured, 
abandonment  made  after  recapture  is  rendered  in- 
valid,  though  recapture  was  not  l(oo«q,  869- 

ABATEMENT: 

of  nuaance  by  oommoner,  360. 
plea  in, 

iBMMNIipMt,  111.  »• 

covenant,  494.  n. 
debt  on  bond,  493. 
tort.  111.  n. 

ACCEDAS  AD  CURIAM: 
nature  of  this  writ»  1063. 

ACCEPTANCE: 

of  bills  of  exchange,  298« 

ACCORD  AND  SATISFACTION  : 

where  it  may  be  pleaded,  and  how  in  assumpsit,  11?. 

in  covenant,  468. 

\  ih  debt  on  bond, 494* 

in  trespass,  1166. 

ACCOUNT : 

action  of,  where  it  lies  nt  cooiinon  law,  1,  $. 
by  statute,  9,  3. 

how  to  charge  a  receiver  at  common  law^  9. 
bow  to  declare  on  the  statute^  ?. 


INDEX. 

lies  not  against  infant,  4. 

nor  by  executor  against  co-executor,  ib. 

what  defendant  may  plead,  4. 

evidence  on  ne  unques  receiver,  ib. 

judgment  quod  computet,  form  of,  5. 

proceedings  thereon,  6. 

auditors,  tneir  power,  0« 

bail,  proceeding  in  default  of  bail,  ib. 

rules  for  pleading  before  auditors,  ib. 

6nal  judgment,  form  of,  ?• 

ACTION  ON  TBE  CASE : 

where  case  or  trespass  is  the  proper  remedy,  303  to409i 

what  is  the  true  criterion,  ib. 

where  trespass  or  case  is  to  be  brought  for  irregular 
distress,  1160.  n. 

where  trespass  or  case  is  to  be  brought  for  false  im- 
prisonment, 948.  n. 

ADJUSTMENT: 

nature  of,  and  law  relating  to,  875. 

ADMINISTRATION: 

by  whom  to  be  granted,  696. 

where  void,  ib.  n. 

where  administration  de  bonis  non  is  necessary,  703. 

during  minority  of  executor,  704. 

during  absence  of  executor  beyond  sea,  704. 

pending  litigation,  705. 

what  is  sufficient  evidence  of  an  administratioDf  678. 

ADMINISTRATOR: 

interest  of,  in  property  of  intestate,  699. 

what  actions  may  be  brought  by,  715. 

what  against,  720. 

what  he  may  plead,  724* 

how  he  may  lay  demise,  in  ejectment,  665. 

ADULTERY:  / 

where  action  lies  for,  8. 
of  the  form  of  the  action,  9* 
what  will  bar  the  action,  11.  n. 
correct  statement  of  Gibber  v.  Sloper,  11.  n*  (4)* 
what  circumstances  will  go  in  mitigation  of  d^mag"^' 

12,  25. 
of  circumstances  operating  in  aggravation,  Bi* 
when  husband  and  wife  live  apart,  wheihec  actions 

maintainable,  13.  '  •  i:. 

how  statute  of  limitations  is  to  be  pleaded,  14.  ^ 
actual  marriage  must  be  proved,  "15. 
new  trial,  in  what  cases  granted,  25.- 


INDEX. 

ADVOWSON: 

in  fee,  purchase  of,  not  simony,  506.  n. 

AGENT: 

where  the  action  nriust  be  brought  against  the  agent, 

and  wliere  against  the  principal,  84.  n. 
if  agent  has  obtained  monej'  illegally,  he  cannot  dis* 

charge  himself  by  paying  it  over,  85.  n. 
principal  is  civilly  responsible  for  acts  of  agent,  740. 
authorized  to  act  in  usual  way  of  business  only,  T85.  n* 

AGREEMENT: 
nature  of,  44.  < 

parol,  ib. 
illegal,  58. 

contrary  to  public  policy,  60. 
fraudulent,  63. 
immoral,  65. 
void  by  stat.  of  frauds,  753. 

parol  evidence  cannot  be  given  to  support  an  action  for 
use  and  occupation,  where  there  is  an  unstamped 
agreement  in  writing,  1236. 

ALIEN  : 

wife  of  alien^  who  has  deserted  the  kingdom,  may  be 

charged  iets  a  feme  sole,  ^55. 
alien  enemy  cannot  sue  on  a  policy  of  insurance,  850. 

ALTERATION: 

of  bills  of  exchange,  284. 

AMERCEMENT: 

in  court  leet,  debt  lies  for,  485. 

what  must  be  averred  in  the  declaration,  ib. 

ANCIENT  DEMESNE: 

must  be  pleaded  within  4  days,  665. 
Quae.  Whether  it  is  necessary  that  it  should  be  verifi^ 
by  afiidayit,  ib. 

APPRENTICE : 

may  plead  infancy  to  an  action  of  covenant  upon  an  in- 
denture of  apprenticeship,  471. 

of  actions  by  masters  for  seducing  and  harbouring 
their  apprentices,  907. 

master  entitled  to  wages  earned  by  impressed  appren- 
tice, ib.  * 

promissorv  note  given  as  an  apprentice  fee,  is  void,  for 
want  of  consideration,  if  indentures  are  void,  349. 

APPROVEMENT: 
of  conxmons,  386. 


common,  384. 

ARREST: 

)vbat  acts  ttie  officer  may  justify  in  making  an  arrest,  55. 
may  be  made  without  touchinj^  the  person,  34. 
but  words  merely  will  not  make  an  arrest,  108& 
trespass  for  false  iniprisonmeat  will  lie  for  an  uotawful 

as  on  mesde  process  not  returned,  814* 
,or  not  being  the  person  named  in  the  writ,81& 
or  if  the  arrest  be  made  on  a  Sunday,  817. 
or  after  retura  day  of  writ,  818. 

original  arrests  only  prohibited  on  a  Sunday,  1089. 

of  bail  on  arrests  on  mesne  process,  523. 

ASSAULT  AND  BATTERY: 

what  acts  amount  to  an  assauljt,  S& 
the  remedy,  27. 
battery  defined,  remedy,  ib» 
where  it  lies,  ib. 

see  declaratioi»'— iAeadings-<*-Goatm, 
ASSETS : 

of  the  replication  of  assets  to  a  plea  of  riena  per  dffceot, 

and  by  what  proof  it  may  be  supported,  640. 
Siiffering  Judgment  by  default  is  an  admission  of  assets, 

•o  judgment  against  executor  on  plea  of  payaateol^  71& 
so  award  that  executor  shall  pay  a  certain  sum,  714.  > 
but  not  a  mere  submission  to  arbitratiop,  ib. 

ASSIGNEE : 

of  covenant  by  assignee  of  the  reversion  and  asa^^eeof 

the  term,  438. 
assignee  by  parol  might  havjB  maintained  Q0«e|i|Dtst 

common  law,  441. 
where  the  heir  may  be  charged  as  asskgne^i  441. 
where  assignee  is  liable,  though  not  nan^edy  443* 

where,  if  named,  ib.  . 
appointee  cannot  be  sued  as  assignee  of  person  appoint* 

ing,446. 
assignee  of  parcel  of  estate  liable  on  covenant  to  repair, 

ib. 
assignee  liable  to  pay  rent  for  a  moiety  thovgk  titf 

other  moiety  be  evicted,  ib.  , 

assignee  not  liable  for  breaches  incurred  befora^f  afiir 
'  ,^      assignment,  ib. 

what  will  be  a  sufficient  conveyance  in  order  Jd  *xoi»* 

erate  assignee,  447* 
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wmigwee  of  tem,  by  wiy  of  Biorl|«g«,  finite  iQ«ov«- 

iMnU  in  the  lease,  \b.  n. 
butdeviteeof equitable  estate  is  not  liableas  assignee^  440. 
^  .  of  the  aTerm^Qt  of  entry  ^nd  possession,  448. 

tbe  whole  estate  must  be  conveyed  to  make  assignee 
'     chargeable,  ib. 

and  the  estate  conveyed  must  be  tbe  legal  estate^  450* 
under-lessee  not  liable  as  assignee,  ib. 
but  reserving  tbe  rent  to  the  lessee  will  pot  exonerate 

assignee,  ih< 
bow  to  declare  against  assignee,  ib. 
actions  by^  and  against  assignee  of  reversion  are  transi* 
.  tory,45i. 

as  to  assignees  of  bankrupt  lessee,  see  tit.  Bankrupt. 
ASSIGNMENT: 

to  assignees  of  bankrupt,  how  proved,  £39. 

general  assignment  parses  future  acquired  personid  pro^ 

perty  of  bankrupt,  S$0,  I. 
assignment  of  bond  by  chancellor,    after  fraudulent 

commission,  291. 
'  where  lessee  may  plead  in  bar  to  debt  for  rent,  that  be  , 

has  assigned  over  the  premises,  6.54,  5. 
of  the  covenant  not  to  assign  without  licence, 
what  is  a  breach,  4£8. 

assignment  by  operation  of  law,  no  breach,  499* 
discharged  by  leave  once  granted,  430. 
fbr  assignment  or  baiKboiid,  see  tit  Bail. 

ASSUMPSIT: 

nature  of  the  action,  43. 
of  the  indebitatus  assumpsit,  66. 
will    not   lie  on  special  agreement  until  terms  are 
performed,  68. 
^  '  tt  the  declaration,  95. 
venue,  ib. 
as  to  tbe  day,  90. 

how  tbe  contract  ought  to  be  stated,  97- 
what  variance  will  l^  fatal,  ib, 
of  stating  the  consideration,  96. 
assigning  breach,  99. 
averring  notice,  ib. 
or  request,  100. 
^      See  money  paid,  and  money  had  and  received— ^Plead- 
ings. 

ATTACHMENT: 

f{!]piC>^»  ^^y  be  given  in  evidence  under  general  issue 
m'assumpalt.  111. 

TOL  II.  tS 


•index: 

what  is  meant  by  the  word  attachment  in  the  bankrupt 
statute,  7  Jac.  1.  c.  15.  s.  2.,  180. 

ATTORNEY: 

what  actions  may  be  brought  by  attornies  for  the  reco- 
very of  their  fees,  148. 

statute  of  limitations  may  be  pleaded  to  action  brought 
by  attorney  for  his  fees,  ib. 

of  giving  bills  to  their  clients  under  stat  3  Jac  1.  c  7- 
8.  1.  and  cases  thereon,  148, 9. 

of  the  Stat  9  G.  2.  c.  23.  s.  23.  relating  todelivciy  of 
bills,  150. 

where  necessary  to  deliver  a  bill,  151, 9.  154.  n. 

bill  must  be  left  with  party  to  be  charged,  151. 

conveyancing  business  not  within  this  statute,  150  d., 
152. 

delivery  of  bill  at  counting-house  bad,  152. 

amount  of  bill  may  be  set  off,  though  it  has  not  been 
delivered,  153. 

attorney  must  prove,  that  action  was  not  brought  until 
a  month  after  delivery  of  bill,  576  n. 

negligence  cannot  be  set  up  as  defence  to  action  oo 
attorney's  bill,  154. 
,       but  client  may  sue  attorney  for  negligence  or  unskil- 
fulness,  155. 

what  proof  will  be  sufficient  for  this  purpose,  156. 

copy  of  a  bill,  in  what  cases  sufficient  evidence,  154. 

of  the. Stat.  12  G.  2.  c.  13.  s.  6.  and  construction  there- 
of, 153. 

AVOWRY  AND  COGNISANCE : 

requisites  of,  1070. 
several  avowries  may  be  pleaded,  ib. 
plaintiff  may  traverse  defendant's  being  bailiff,  1071* 
defendant  may  avow  that  locus  is  his  freehold,  ib. 
how  tenants  in  common  must  avow,  1072, 
what  avowry  for  damage  feasant  must  allege,  ib. 
plea  in  bar, 

that  cattle   escaped    through  defect  of 

fences,  what  it  must  state,  1073. 
right  of  common^  how  pleaded  by  copy- 
holder, ib. 
tender  of  amends  cannot  be  pleaded  un- 
der stat  21  Jac.  1.  c.  16.  s.  5.,  1076- 
for  rent  arrear, 

how  pleaded  at  common  law,  1076. 
under  stat.  11  G.  2.  c.  19.,  ib. 
this  statute  does  not  extend  to  rentcbaf?^, 
1077. 


INDEX. 

sum  stated  in  ayowry  to  be  due  for  rent^  not  nsate- 
rial,  ib.  • 

for  rent,  where  part  is  not  dqe,  ib. 
money  may  be  paid  into  court,  ib. 
of  avowries  for  rent  arrear  by  joint  tenant,  ib« 

parceners,  ib. 
tenants  in  common,  ib. 
eviction  may  be  pleaded  in  bar,  107B. 
what  proof  will  be  sufficient  on  the  non  tenuit,  ib. 
nothing  in  arrear,  how  it  ought  to  conclude,  ib. 
tender  of  arrears,  when  it  may  be  pleaded,  1079. 
AUCTION : 

sale  of  Jands  by  auction,  within  the  fourth  clause  of  the 

fourth  section  of  the  stat.  of  frauds,  157, 766. 
entry  by  auctioneer  sufficient  to  bind  the  parties  as  to 

sale  of  land,  as  well  as  sale  of  goods,  766. 
assent  of  seller  signified  by  fall  of  hammer,  158. 
verbal  declaration  of  auctioneers,  in  what  case  not  evi- 
dence, ib. 
auctioneer  may  maintain  action  for  goods  ^old  and  deli- 
vered, though  the  property  was  sold  on  the  prenlises 
of  the  owner,  159.. 
puffing  vitiates  contract,  ib. 
where  the  duty  will  not  attach,  160. 
I  where  it  will,  161. 
statutes  relating  to  auctions  and  auctioneers*-what  steps 

must  be  taken  to  avoid  payment  of  duty,  160  n« 
costs  paid  by  auctioneer  in  action  brought  against  him 
for  recovery  of  deposit,  on  defect  of  title,  must  be 
declared  for  specially,  162. 
of  the  recovery  of  deposit  and  interest,  on  defect  of 

title,  and  how  to  declare  for  interest,  ib. 
at  what  time  vendor  must  be  ready  with  title  deeds — 
must  verify  abstract  at  the  day   fixed — making  out 
good  title  afterwards  will  not  avail  him  at  law,  163. 

AUDITORS : 
in  account,  6. 

AUTHORITY : 

money  paid  under  a  void  authority  may  be  recovered  in 

action  for  money  had  and  received,  75. 
party  justifying  under  an  authority  must  set  it  forth  in 

his  plea,  35,  826. 
AWARD : 

upon  an  award  to  pay  money  at  several  days,  assumpsit 

will  lie  for  eacli  sum  as  it  becomes  due,  488.  n. 
in  what  cases  submission  to  an  award,  by  an  executor, 

shall  be  deemed  an  admission  of  assets,  714. 

8S  2* 
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B. 

of  the  obligfttioD  oo  flheiiff  to  take  bail  on  erresU  on 
mesne  process,  by  common  law  aod  by  Bialate^693. 

of  the  bail-bond — ^form— condition*  625. 

of  immaterial  variances  between  the  writ  «bd  condi* 
tion,  523,6. 

bonds  given  to  plaintiff  or  his  attoniey  not  within  the 
statute,  528  n. 

of  the  assignment  of  bail-bond^  699. 

tberifT  not  compellable  to  assign  at  common  law,  529- 

provisions  by  stat  4  Ann.  c.  16.  to  remedy  the  inconve- 
niences at  common  law,  ib. 

in  whatcoartaction  on  bail-bond  must  be  brought,  530. 

not  necessary  to  aver  that  the  assignment  was  under 
band  and  seal  of  sheriff,  531. 

fior  to  set  forth  names  of  witnesses,  nor  that  endorse- 
ment was  attested  by  them,  ib« 

profert  of  assignment  not  necessary,  ib. 
^       now  far  the  bail  are  liable,  ib. 

sheriff  must  consent  to  surrender;  otherwise  the  party 
will  not  be  considered  as  in  his  custody,  592. 

nil  debet,  no  plea,  ib. 
/     of  the  plea  of  comperuit  ad  diem,  533. 

of  the  replication,  nul  tiel  record*— how  ife  ought  to 
conclude,  ib. 

BAILEE  ^ 

answerable  for  mis-feasance,  though  tb^re  was  not  any 

consideration,  362. 
special,  may  maintain  trover,  1195. 
see  Carrier. 

BAILIFF: 

the  being  bailiff  is  traversable 

in  replevin,  1071* 

and  now  in  trespass  qu.  cl.  fr.  1071  n- 

BANKRUPT: 

clergymen  and  peers  may  be  bankrupts,  IQI  n. 

so  feme  covert,  sole  trader;  banker,  brickmaker,  broker, 
butcher,  factor,  shoemaker,  166. 

innkeeper,  horse  dealer,  167. 

so  pawnbroker  and  stockbroker,  ib*  n. 

so  persons  resident  abroad,  but  trading  to  England,  168. 

but  infants,  femes  covert,  pejcsoos  buying  |ind  selling 
profits  of  land,  having  chattel  interest  therein,  can- 
not be  bankrupts,  168. 
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tior  persons  drawing  biUs^  ib. 

Dor  farmer^  nor  builder,  XQ9* 

nor  grazier,  nor  drover,  lib  n* 

nor  contractors,  receivers-general,  holders  of  stOK^*  ill 

tmdiog  <$Qinififtnies,  109, 170.  .  • 

of  the  sm>€ral  aeU  of  bankruptcy  f  n I, 
departing  the  realm,  174. 
**  beginning  to  keep  house,  176. 
otherwise  absenting  himself,  179. 
yielding  himself  to  prison,  19(X 
.    fraudulent  arrest,  attachment,  or  sequestration,  ib. 
departing  firom  dwelling-house,  ISO* 
tensing  traudttlent  conveya^oe  of  lands  and  goods^ 

181. 
obtaiping^rotection,  187. 
lying  in  pnson  two  months  after  arrest,  188« 
cfay  on  which  arrest  is  made  is  to  be  included^  ib* 
escaping  out  of  prison  after  arrest,  189* 
if  act  be  done  with  intent  to  delay  creditors^  it  is 
sufficient,  thongh  no  creditor  is  in  £sct  delayed, 
174. 
of  property  in  the  possession  of  bankrupt  as  4'epute4 
owner, 
of  the  statute  91  Jac»  1.  c  19.  s.  ll^— copstruction 

thereof,  189* 
choses  in  action  within  this  statute,  \^ 
00  sales  upon  condition,  of  goods,  ib» 
cases  within  this  statute,  191  to  19^ 
cases  not  within,  196  to  907. 
-    of  the  statutes  1  Jac.  1.  c.  15.  St  14.  21  Jac.  1.  c.  }9. 
s.  14.,  207, 8. 
of  Stat  19  G.  0.  c  38.  s.  1.,  relating  to  payments 

made  to  and  by  bankrupts,  911. 
provisions  of  Sir  S.  RomiUy's  act,  46  Geo.  9, 

c.  136.,  208. 
manner  of  construing  the  stat  19  Geo.  9.  c.  32., 

212  n. 
cases  upon  this  statute,  212  to  214. 
of  actions  by  assignees  ; 

for  money  had  and  received,  214. 
covenant,  216. 
debt,  ib. 
trover,  ib. 
form  of  declaratiott  by  assignees,  217* 
actions  against  assignees,  £19«  i 

assignees  of  bankrupt  lessee,  not  chargeaUe,  ex<^ 
cept  on  tlie  grouna  of  possession,  4416  n*. 
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assignees  may  do  acts  to  aacertain,  whether  lease 
be  beneficial  or  not»  without  thereby  tiecoming 
responsible  for  the  covenants  in  lease,  ib. 

where  assignees  accept  lease  and  benefit  therefrom, 
l>ankrupt  is  not  liable  for  rent  due  after  such 
acceptance,  2S6« 

where  action  will  lie  by  uncertiOcated  bankrupt, 
220. 

of  the  general  plea  of  bankruptcy,  222. 

when  it  must  be  signed,  ib« 

how  it  must  be  pleaded,  ib. 

evidence  required  to  support  it,  227- 

what  debts  certificate  will  discbarge,  222,  229. 

pica  of  bankruptcy,  personal  discharge  only,  223. 

cannot  be  pleaded  to  actions  for  uncertain  da- 
mages, ib. 

•will  not  avail  under  second-commission,  unless  15 
shillings  in  the  pound  has  been  paid,  227. 

three  cases  under  stat.  5  6. 2.  c.  30.  s.  12.  in  which 
bankrupt  cannot  avail  himself  of  his  certificate, 
228. 

effect  of  certificate  obtained  by  assignees  debtors 
to  estate  of  bankrupt,  ib. 

express  promise  after  certificate  binding,  and 
party  may  declare  for  original  cause  of  action; 
if  conditional  promise,  must  shew  condition 
performed,  229. 

discharge  of  debt  iq  the  country  where  it  is  con- 
tracted, is  a  discharge  every  where,  ib. 

Stat.  5  G.  2.  c.  SO.  8. 28.  relating  to  set  off— cases 
thereon,  230. 

what  must  be  proved  by  assignees,  231. 

commission  and  proceedings  are  evidence  of 
trading  petitioning  creditor's  debt  and  act  of 
bankruptcy,  unless  there  is  notice  of  an  inten- 
tion to  dispute  them,  232. 

commission,  how  proved,  233. 

debt  of  petitioning  creditor,  what  sufficient,  ib. 

prior  to  stat.  49  G.  3.  c.  121.  s.  9.  if  goods  were 
sold  upon  an  agreement  to  be  paid  for  by  a 
present  bill  payable  at  a  future  day,  this  would 
not  create  a  good  petitioning  creditor's  debt,  236. 

of  commissions,  where  two  of  three  partners  com- 
mit acts  of  bankruptcy,  237. 

where  one  is  infant,  lunatic,  or  residingabroad, 238. 

where  party  lies  two  months  in  prison,  at  what 
time  commission  must  be  sued  out,  ib. 

persons  who  have  given  credit  to  bankrupt  may 
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prove  their  debts,  as  if  they  were  payable  pre- 
sentlv,  S36,  7. 

of  the  proof  in  trover  against  sheriff  for  taking 
bankrupt's  goods  in  execution,  S39. 

in  what  cases  the  bankrupt  may  be  a  witness, 
what  he  may  prove,  ib. 

what  a  certificated  bankrupt  may  prove,  240. 

where  an  uncertificated  bankrupt  may  be  a  wit- 
ness, 241. 

in  what  cases  a  creditor  may  be  a  witness,  ib. 

BARON  AND  FEME: 

buaband  must  be  sued  in  lifetime  of  wife  on  contracts 

made  by  wife  before  coverture,  243. 
wife  is  liable  for  such  debt,  if  she  survive  husband,  ib.  n. 
cohabitation,  presumptive  evidence  of  assent  in  respect 

of  contracts  made  by  wife  during  coverture,  244. 
presumption  of  husband's  assent,  destroyed  by  elope- 
ment and  adultery  of  wife,  240\ 
husband  not  liable  for  debts  of  wife  turned  out  of  doors 

for  havin<(  committed  adultery  under  his  roof,  ib. 
husband  paying  wife  separate  allowance,  is  not  liable; 

but  otherwise  if  he  does  not  pay  such  allowance,  247. 
husband  causelessly  turning  away   wife,  sends  credit 

with  her  for  necessaries,  249. 
person  permitting  woman  to  pass  as  his  wife  is  liable 

for  necessaries,  251. 
husband  wot  bound   to  maintain  wife's   children  by 
.    former  husband,  ib. 
feme  covert  may  be  considered  as  feme  sole,  by  custom 

of  city  of  London,  or  by  civil  death  of  husband,  but 

not  on  the  ground  of  temporary  absence  of  husband, 

2.52  to  267. 
where  husband  is  alien,  having  deserted  this  kingdom, 

wife  may  be  considered  as  feme  sole,  255.  ' 

in  what  cases  action  must  be  brought  in  joint  names 

of  husband  and  wife,  257. 
where  husband  must  sue  alone,  200. 
where  husband  and  wife  may  join,  or  husband  may  sue 

alone,  261. 
how  actions  must  be  brought  against  husband   and 

wife,  266. 
for  slander  spoken  by  husband  and  wife,  there  must  be 

separate  actions,  267. 
there  is  a  common  law  obligation  on  the  husband  to 

provide  necessaries  for  his  wife,  althou;;h  she  live 

apart  from   him;    and  a  mere  covenant  to  pay  the 

wife,  during  the  separation,  a  weekly  allowance. 


I 


^  -,  .     band  from  tJbia.Uability»  M&  j 

BARRATRY:       * 

' .  ' '  the  meaning^'of,  u  applied  to  subjects  df  Britisli  marine 
,  '       insurance,  861 .     ~ 

bow  it  may  be  committed,  ib. 
.     ^  not  oeeessary  that  the  master  should  deritrc)  any  beoeSt 
^ . :  .      from  the  act  done,  in  order  to  constitute  barratry ,  862. 
but  there  must  be  fraud,  809. 

!by  whom  and  against  whom  barratry  may  be  com* 
mitted,  863,  4. 
.   00  barratry,  where  ship  owner  consents  to  act  done,  ib. 
not  necessary  that  toss  should  happen  in  the  act  of  com« 

mitting  barratry,  864. 
allegation  that  ship  was  lost  by  fraud  and  neglect  of 
master,  equivalent  to  alleging  a  k)ss  by  barratry,  865. 
roaster  having  been  released^  may  prove  barratry  to 
have  been  committed  with  consent  of  owner,  915. 

BARREN  LAND: 

what  such,  and  exempt  from  tithe,  tlS9- 

BATTERY : 

action  for,  26. 

piLL  OF  EXCHANGE  1 

definition  of,  270. 

peculiar  properties  of,  ib* 

of  the  parties,  their  names,  ib. 

a  bill  is  a  simple  contract,  and  must  be  pottpoKd  to 

specialties  in  a  course  of  administration,  lt7l.  - 
of  xhe  capacity  of  contracting  parties**^-corporation — 

infant— feme  coveit,  97 \^^ 
interest  in  bill  given  to  feme  covert  vests  in- her  hus^ 
band,  and  he  must  endorse  it,  272. 
.    agents  should  not  accept  in  tbeir  own  names,  SOIL 
partners,  when  bound,  274. 
forms  of  foreign  and  inland  bill,  27& 
bill  must  not  purport  to  be  payable  out  of  a  pattieuiar 

fund,  or  upon  a  contingency,  277. 
table  of  stamp  duties^  278. 
stamp  must  be  of  proper  denomioatioiiy  2dl» 
if  material  alteration  is  made  in  bill,  new  atafap  is 

necessary,  282.. 
^'On>ission  of  date  not  material,  283^  ^  ^    -     * 

alteration  of  date,  avoids  the  bill,  284^        .   • !  t    * 
^ ,  ,  .^  but  i  mmg terial  al teral^ion  of  bill  wiU  not  wfxMiU  ^^  n. 

'words  •*  or  order"  effect  of,  287«  .    -  ».n 

,,  'VvAluej^eiy^"  not  esseotiaJ,  28?.  «    ^    - 

*      tonsideratTon,  presumed  to  be  good,  288.       .'*^.  v 


■ 
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bill  originally  good- tiot  Vitiated  by  efidorsetoent  for 
usurious  consideration,  290.  ^  '  '* 

i9  otker  cased  ef  illegal  oonsidexatfoQ^  bolder  most  be 
affected  with  notice,  or  have  taken  the  bill  after  it 
became  due,  ib,  »' 

abillmay.be negotiated  aft»  it  is  due,  unless ih^re be 
ap  agreement  for  tbe  purpose  of  rsstimining  i t«  Charlei 
V.  Marsden,  1  Taunt.  $24. 

wbere  it  is^aeoessary  to  present  bills  for  acceptance,  998. 

acceptance,  how  made— -parol"— by  collateral  ivriting, 
as  by  lettery«-^fter  bill  becoine  due,  binding,  294  to 

297. 
promise  to  accept  a  bill  to  be  drawn  in  future,  not 

binding,  297*  * 
qualified  acceptance,  explained  and  illustirated,  299* 
partial  acceptance,  instance  of,  bolden  good,  dOO. 
liability  of  acceptor,  900. 
may  be  sued  by  drawer,  301. 
upon  what,  terms  court  will  stay  proceedings^  when 

acceptor  is  sued  by  several  parties,  ib. 
acceptor.can  be  discharged  by  express  agreement  only, 

ib. 
notice  of  non-acceptance   must  be  giVen  trithin  a 

reasonable  time,  ib. 
reasonable  time,  question  of  law,  dependent  on  facts, 

notice  to  drawer  ought  to  be  ffiven  by  holder,  ib.  n. 
in  what  case  notice  may  be  dispensed  with,  as  where 

drawer  has  not  effects,  dOS. 
knowledge  by  endorser  of  the  bankruptcy  of  drawer  and 

acceptor  is  not  equivalent  to  notice  of  dishonour, 

304. 
notice  to  endorser  necessaiy  in  all  cases  except  where 

the  transaction  is  unfair,  305. 
must  be  given  by  holder,  ib.  n. 
subsequent  promise  to  pay  is  a  waver  of  want  of  notice, 

305. 
not  necessary  to  demand  payment  of  drawer,  306. 
how  to  declare  on  a  biU,  SSI. 
.  contract  must  be  truly  stated,  ib. 
what  variance  fatal,  ib. 

how  to  declare  on  bills  payable  to  fictitious  payee,  ib. 
not  necessary  to  state  delivery,  S32. 
thovrplafniiff  may  declare  where  blank  endorsements 

are  struck  out,' 331  n. 
how  to  declare  on  a  bill  payable  to  a  man*s  own  order, 

332.         *  «-v-  .i       .: 
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how  to  declare  against  the  endoraer,  333. 

of  adding  the  common  counts,  their  use  when  bill 
drawn  on  improper  stamp,  335. 

consideration  of  common  counts  must  be  stated  in  par- 
ticular, ib.  n. 

where  several  actions  are  commenced  by  holder,  upon 
what  terms  court  will  stay  proceedings,  330. 

of  the  reference  to  the  master  to  compute  principal 
and  interest,  after  iuterlocutoryjudgment,  ib. 

at  what  time  application  may  be. made  for  this  rule, 
and  in  what  courts,  ib* 

how  to  proceed  after  interlocutory  judgment,  on  bill 
for  foreign  money,  ib. 

what  must  be  proved  on  executing  writs  of  inquiry,  337' 

evidence — proof  agaiust  acceptor,  ib. 

against  endorser,  ib. 

foreign  bill,  in  case  of,  protest  must  be  proved,  338. 

and  on  inland  bills,  if  stated,  339*  n. 

acceptor,  in  what  case  a  witness,  S39. 

where  payee  may  prove  bill  void  for  want  of  stamp,  ib. 

drawer  may  prove  bill  void  for  usury,  ib. 

in  what  cases  interest  is  recoverable,  340« 

bow  computed,  ib. 

demand  of  principal  in  particular,  sufficient,  341. 

see  Endorsement — Protest. 

BILL  OF  LADING: 

where  property  passes  by  endorsement  of,  1193. 

BODY  CORPORATE: 

when  extinct,  1037. 

BOND: 

when  a  bond  is  payable,  if  a  day  is  not  mentioned  in  the 
condition,  488. 

of  bonds,  covenants,  or  promises  to  pay  money  at  seve- 
ral days — when  action  may  be  brought,  ib. 

place  of  date  must  be  set  forth  in  declaration,  4S9. 

money  cannot  be  paid  into  court  in  debt  on  bond,  ib. 

of  the  pleadings  to  debt  on  bond,  ib. 

non  est  factum,  ib. 

nil  debet,  bad  on  demurrer,  ib. 

how  to  prove  execution,  ib. 

proof  of  delivery,  ib. 

of  the  general  rule  that  subscribing  witness  must  be 
called  to  prove  the  execution,  490. 

of  the  exceptions  to  this  rule,  ib. 

how  to  prove  deed  executed  in  the  East  Indies^  492. 
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bond  SO  years  old  may  be  given  in  evidence  without 

proofof  execution » ib. 
exception  to  this  rule,  ib. 
what  evidence  will  avoid  the  bond,  493. 
matter    which  renders  bond  voidable  only  must  be 

pleaded  specially,  ib. 
bow  one  of  two  obligors,  sued  without  the  co-obligor, 

must  plead,  ib. 
rules  for  pleading  accord  and  satisfaction^  494* 
nature  of  duress,  ib. 
must  be  of  the  person,  495. 
of  the  replication,  ib. 

of  avoiding  bonds  on  the  ground  of  immoral  considera- 
tion, ib. 
of  bonds  made  in  restraint  of  trade,  496. 
what  restraint  the  law  permits,  ib. 
bond  given  for  the  purpose  of  suppressing  a'  prosecution 

for  perjury  is  illegal,  497. 
obligor  may  plead  matter  whether  consistent  or  not  with 

the  condition,  499.  n. 
of  considerations  illegal  by  statute :   gaming— -sale  of 

offices — simony — usury,  500  to  511. 
bond  originally  good,  cannot  be  avoided  in  the  hands  of 

a  bona   fide  holder,  on  the  ground   of  subsequent 

usury,  510. 
bond  conditioned  to  perform  covenants,  534. 
how  the  obligee  used  to  proceed  at  common  law,  ib. 
inconveniences  of  this  mode,  535. 
of  jthe  remedy  provided  by  stat.  8  and  9  W.  3.  c.  11., 

535  to  538. 
construction  of  this  stat-ite,  535.  n. 
bond  debts,  where  bona  notabilia,  697. 

how  paid  in  a  course  of  administration,  709. 
replevin  bond, 

condition  of,  1056. 
how  construed,  1058. 
how  the  breach  may  be  assigned,  1059* 
penalty  of,  fixed  by  stat.  11  G.  9.  c.  19.  s.  SS.^ 
ib. 
in  trover  for  a  bond,  not  necessary  to  set  forth  date,  1915. 
for  debt  on  bond  of  ancestor  against  heir,  see  Heir. 

BOTTOMRY: 

definition  of,  99$. 

difference  between  bottomry  and  a  mere  loan,  993. 

statutes  relating  to,  ib. 

BREACH: 

of  assigning  the  breach  in  assumpsit,  99. 

covenant,  454. 


perform  oaVetiftiitt  kt  com- 
inOQ  law,  arid  utfdfeKstat 
8  and  9  W.  8.  t!.  <!.,  534* 
on  replevin  bond,  tOS9. 
BRIBERY: 

debt  on  stat.  against,  588. 

BROKER: 

agent  of  both  parties,  775  n. 
stock,  cannot  sell  on  credit,  785  n. 

BULL,  PAPAL : 

exemption  of  tithe  by,  1135. 

BY-LAWS : 

where  good,  1038. 
void,  104a 


CANCELLING  WILLS: 

what  an  effectual  cancellation,  790. 

CANONS,  1603: 

not  bifading  on  taity  proprio  vigore,  095  n. 

CAPTURE: 

definition  of,  855* 
of  losses  by,  ib.  i 

insnranfee  against  alf  captures  does  not  ioqlude^O^^'^ 
capture,  857. 
CARRIER:  /.  / 

of  common  carriers  and  their  respon8ibilitys..868.  / 
who  are  commoo  carriers,  356* 
bow  far  their  liability  extends,  360».    - 

as  to  loss  liiy  fire,  361. 
by  robbery,  362. 
coach  ownere  not  liable  for  inevitable  accident,  363. 
.of  the  notice  given  by  carriers»iiQrm.o^  ib. 
cases  relative  to  the  constructiou  c^genejr^i  ]a<](ti^satf  365* 
statutes  limiting  the  responsibility  ,Qf  sbipr^Q^w^f^^SP- 
statutes  empowering  J.  P.  to  fix  the  rates  offibiod-ctr- 
^riage^  370.  -  ,  .. .  ^^  i^nf.  y^ii 

how  the  lien  of  carriers  arises,  37  V.  >  ^  ^  ^   J^U^^? 
of  actions  against  common  <^rder8-^)^|iV^^^K 

by  the  owner  of  the  goods,  37Si       ';   /  /  'i.-r  qT ) 
same  rule  holds,  in  the  citse  of  carrier  tiylV^al^r]  tV* ' 
aflfae;dedar^iu^oh  the  ctittomof  tteithlm^U^ 

duty,  assumpsit,  375.  '  ^'^^^  "^*  "' 


, .  ( 4:oiiTeiMBce8aiidiQQeftiyenieDces  attending  the  different 

.  forms  of  declaring,  S76. 
.'  a  declaration  against  a  carrier  for  the  loss  of  goods, 
wherein  it  was  stated,  that  the  carrier  accepted  the 
goods  to  be  carried  for  hire,  was  holden  to  sound  in 
contract,  although  it  charged  the  defendant  ivith  a 
breach  of  duty ;  and,  consequently!  that  the  defendant 
might  plead,  in  abatement,  that  he  was  only  liable 
jointly  with  his  partners,  376* 

trover  will  not  lie  against  carrier  for  mere  loss,  377* 

where  trover  will  lie,  ib.  n. 

ship-owners  liable  in  respect  of  freight'— of  declaring 
against  partners,  377* 

general  form  of  declaration  sufficient,  althoagh  carriev 
has  given  notice,  378. 

owners  of  chartered  ship  liable,  though  king's  pilot  on 
board,  ib. 

in  what  cases  money  may  be  paid  into  court,  ib. 

evidence  of  any  thmg  not  amounting  to  legal 'excuse 
immaterial,  380. 

master  good  witness  in  action  i^inst  ahip^owntr,  ib*    ' 

book-keeper  a  good  witness,  ib. 

CASE: 

where  case  or  trespass  is  the  proper  remedy,  396* 

where  special  action  on  the  case  or  trover,  1394. 

case  lies  against  sheriff  for  taking  insufficient  pledges, 

1069* 
case  yes  for  preventing  a  party  from  distraining,  696* 
so  for  rescuing  a  distress,  697. 
against  a  sheriff  for  an  escape  on  mesne  process,  or  in 

execution,  560. 
for  a  nudlrnce, 

disturbance  of  common,  S8d* 
how  todechire,  ib. 
.disturbance  of  seat  in  a  pew,  1005. 
darkening'windows,  1003. 
malieious  prosecution,  043. 

arrest,  947- 

fbr  a  resoous  of  person  arrested,  1088. 

for  shooting  off  a  gun  to  the  injury  of  plaintifTs  decoy, 

401. 
use  and  occupation,  1299. 

CASUAL  EJECTOR: 
'  ^  judgment  against,  658. 

CERTIFICATE  1        ,  .        ^ 

>  .ACtVe  judge  ander«tat«.8fi  &  9S.Car*  S.  to  ebt^tleplain- 
tiff  to  full  costs,  39.  i'     .    ,:i' 


INDEX. 

under  Btat.  8  &  9  W.  3.  that 
there  was  a  reasonable  cause 
for  making  a  person  defend- 
ant in  trespass.  40. 

under  stat  43  Eliz.  c  6.  to  do 
prive  plaintiff  of  full  costs, 
41. 

bankrupt*s  certificate,  $29. 
gamekeeper's  certificate,  81& 

penalty  for  not  producing  game  certificate  on  demaod, 
ib. 

CHAPEL : 

what  within  marriage  act,  17.  n. 

CHARTERS: 

construction  of,  1035. 

CHURCH  SEAT: 

action  on  the  case  for  disturbance  of,  1005. 

CHURCHWARDEN  : 

is  within  the  meaning  of  the  words  "  other  oflker,"  in 
Stat.  2A  G.  2.  c.  44.,  823.  n. 

CLAUSUM  FREGIT: 

where  it  lies,  1153. 

COGNIZANCE: 

in  replevin,  nature  of,  1070. 
COMMAND : 

traversable  in  replevin  or  trespass  laid  transitorily,  aod 
now  in  trespass,  quare  clausum  fregit,  1071. 

COMMITTEE  OF  LUNATIC: 

cannot  bring  ejectment,  637. 

COMMON: 

right  of,  defined,  38}. 

of  pasture,  382. 

its  kinds,  ib. 

appendant,  383. 

sans  nombre,  ib* 

appurtenant,  384. 

because  of  vicinage,  382. 

in  gross,  386. 

levancy  and  couchancy,  383  n. 

of  fishery,  747. 
of  the  interest  of  the  owner  of  the  soil,  386. 
of  the  statute  of  Merton  and  other  statutes  relating  to 

improvement,  387. 
what  right  the  lord  may  enclose  against,  388. 
in  what  case  commoner  may  abate  nusance,  389. 
of  actions  on  the  case  by  commoners,  ib. 


INDEX. 

how  to  declare,  ib. 

what  injury  aufficient  to  maintain  action,  ib. 

how  to  plead  licence  from  lord  to  dig  turves,  390. 

of  the  ancient  remedy  for  surcharge,  ib. 

of  the  modern  remedy  by  action  on  the  case,  ib. 

how  to  declare,  ib. 

where  person  claiming  common  in  the  same  place  may 
be  a  witness,  391,  1074  n. 

of  pleading  a  prescription  for  common  during  part  of 
the  year,  1073. 

how  a  copyholder  ought  to  plead  when  claiminsf  com- 
mon, either  in  the  lord's  soil  or  in  the  soil  of  other 
persons,  ib. 

inhabitants  of  a  vill,  unless  incorporated,  cannot  pre* 
scribe  for  common,  1075. 

of  variances  between  prescription  for  common  fts  laid 
and  found,  ib. 

COMPETENT  WITNESSES: 

who  are,  782. 

COMPOSITION  REAL: 
for  tithes,  1138. 

CONCEALMENT: 

where  it  vacates  contract  of  insurance,  886. 

CONDITION: 

of  the  nature  of  conditions  precedent  in  assumpsit,  109. 

in  covenant,  457- 

CONSEQUENTIAL  DAMAGES: 
action  for,  395. 

CONSIDERATION: 

of  the  consideration  required  to  support  an  assumpsit^ 
44. 

must  be  of  some  value  in  contemplation  of  law,  46. 

where  forbearance  of  suit  is  a  sufficient  consideration, 
47. 

where  not,  49. 

must  move  from  plaintiff,  51. 

party  undertaking  must  have  power  to  perform  it,  52. 

pastor  executed,  not  sufficient,  53. 

how  the  consideration  ought  to  be  stated  in  the  declara- 
tion, 98. 

of  insu  (Ticient  considerations,  99. 

executory  and  executed,  ib. 

,  where  matter  dehors  the  deed  may  be  averred,  inordei 
to  shew  illegal  consideration,  499. 

consideration  of  bill  of  exchange,  287. 

of  promissory  note,  349. 


mtftt. 

CONSIGNOR:  u     ,.>«  ' 

where  he  may  stop  \m  tiMtitii>  IICW. 

CONSOLIDATION: 

rule,  explaofttioa  of,  881. 

CONSPIRACY:  ^         ,. 

how  the  modern  action  on  the  caae  for  niali<?iou9  prose- 
cution differs  from  the  old  action  for  a  conspiracy, 
943. 

CONSTABLE: 

action  against,  must  be  lajd  in  proper  county,  819. 

may  plead  general  issue,  ib. 
entitled  to  double  costs,  890. 
but  must  procure  certificate,  ib.  ^     -  . 

no  action  will  lie  against,  until  demand  made  of  the  pe- 
rusal and  copy  of  warrant,  8^3. 
must  be  commenced  within  six  months,  824, 

unless  constable  acted  without  a  warmW  ib.  n. 
in  what  csaes  constable  may  justify  an  axieal,  83a 

CONSTRUCTION : 
of  covenants,  406. 
of  charters,  1035. 

CONVERSION : 

what  shall  be,  1200. 

CONVICTION : 

must  negative  qualification  specially,  810*  * 

COPY  OF  INDICTMENT: 

in  felony,  only  granted  by  leave,  95S. 

CONVOY :  . 

warranty  to  depart  with, 

meaning  ol^  893.  ^ 

Stat  43  G.  3.  c  67.  obliging  ships  to  sail  witli,.80& 

COPYHOLD;  •  .       .  /.     . 

grantee  of  the  reversion  of  ccipyiiold  laads  is  witbin  tue 
intention  of  the  «ut  M  H.  &  c.  34;  ft»d/Qiy  ««iBtaiQ 
coveaant  against  lessee,  Jsc,  441*  >    #  • 

eiectmeBt  may  be  brought  by  a  bishop  fot  •  fof^itore 
of  copyhold  committed  dfuriiig .  the  wcamy  of  the 

see,  635  n. 
heir  may  maintain  ejectmenf  for  copyhold 

tance  ib* 

but  until  admittance  of  awreiM^at^^aurreiidefW  re- 
^maioa  seiaed,  and  if  heitteliia  teiMrtlgr.bring  ejects 

how  surrenderee,  after  $,dmtttance,  may  lay  the  demise, 
ib-Wd.  *'    • 


M 


^^  •. '  ^'    .  * 
devitae  of  ^visee,  who  died  before  tdiR^(tMpci;  cnnt^t 

not  within  the  stat  aeaiDSt  fraudulent  cpjf^^Yf^^'  ^* 
or  the  atat  of  fraads^   r^tiog,  to  devised  of  lands, 
776,  . 

aggregate,- may  maintain  ejectment,  635. 

onght  to  state  that  the  demise  was  by  deed>  655. 
must  execute  a  letter  of  attorney  to  some  person 

empowering  him  to  enter  on  the  land,  640. 
incidents  and  powers,  1038. 

CORRECTION: 

of  children,  35. 
|K;ho1ar8,  ib. 
servants,  ib.        . 

fn  flssMlt  and  battery,  39* 
,    aut  99  A  S3  Can  8.  c.  9.  ^venting  plaintiff  from  re- 
covering more  costs  than  damages,  uipl^ss Judge  eei;- 
tify,  ib, 

this  statute  does  not  extend  to  writa  of  inquiry,  nor  to 
cases  where  plaintiff  complains  of  a  substantive  and 
independent  injury  to  a  personal  chattel,  although 
laid  in  the  same  declaration  with  assault  and  battery, 
ib. 

atat  8  kH  W.  3.  €u%U  giving  costs  to  defendants  in 
trespass  who  are  acquitted,?  unleeajtidge  certify  that 
there  was  reasonable  cause  for  makii^  them  defend- 
ants, 40.  ^  ,  1.  J 

this  statute  does  not  extend  to  cases,  where  one  of  de- 
fendapts  lets  judgment  go  by  default,  and  the  others 

,  ,ar^  acquittecC  >*>•;  ^^^  to  actions  of  trespass  on  the 
case,  as  for  a  nusance,  40  n. 

nor  to  replevin,  1086. 

nor  to  tfotwr,  19iT, ».  .       ..^  , 

Stat.  6  A  9  W.  3.  c  11.  a.  4.  giving  &U  cotta  tor  wilful 

and  maliciona  tt^apisaea^  40(    SceTreBpasa. 
Stat.  %3  Etta.  c.6.  a.  9.  whereby  plaintiff  may  .tM  deprived 
of  eoite  %  a«ftiftcaae,  4i; 
couatructKHi  thereof,  ib. 
inlrepievift,  *       ' 

plaintiff  entitled  to  costs,  by  virtue  of  the  stat.  of 

GlotiGGaMr,  1080. 
diiimiant  awwhig  for  rent,  cusiam^  oraervice, 
to  costs  by  Stat.  7  H.  8;  cu  4^  iib. 


II. 
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this  stat  ^tends'lo  avowries 'fbr  b^rtdts,  but  not 

to  an  amerciametit,  1086. 
ih  slander, 

plaintiff  recoYering  under  40^.  is  dnfy  entitled  to 

so  much  costs  as  damages  anu>unt  to,  1104. 
in  debt  on  stat.  2  and  3  £.6.  Tor  not  settjfig  forth  titlMs, 
plaintiff  obtaining  judgment  entitled  to  costs  by 

Stat  8  &  9  W.  3.  c.  11.  s.  8,,  1134. 
and  by  the  same  stat.  defendant  is  entitled  to  costs 

if  plaintiff  be  nonsuit^  &;c»,  ib. 
in  trespass, 

of  the  inconveniences  resulting  from  the  stat  of 

Gloucester  giving  full  costs,  where  the  smallest 

damages  were  given,  1184. 
of  the  remedy  provided  by  stat  S3  &  23  Car.  & 

c.  9.,  ib. 
of  the  construction  of  this  statute  as  far  as  it  re- 
lates to  local  trespasses,  ih. 
what  actions  are  within  the  stat,  ib. 
this  stat  does  not  extend  to  a  mere  asportavit  of 

personal  property,  1 185. 
if  it  appear  on  the  iietee  of  tbetf^e/^ralioii,  that 

the  freehold  might  have  come  in  question,  it 

is  sufficient  to  bring  the  case  within  the  stat, 

11S6. 
plaintiff  is  not  entitled  to  costs  of  increase^  merely 

because  a  view  has  beenhad,  ib. 
of  the  cases  to  wbteh  the  ^tat  does  not  apply, 

1187. 
of  the  stat.  4  &  5  W.  and  M.  c«^8.  s.  lo.  giving 

full  costs  against  inferior  tradesmen,  found 

guilty  of  hunting,  fishing,  &c.,  1188. 
of  the  persons  within  the  description  contained 

in  this  act,  ib.     . 
of  the  stat  8  &  9  W.  8.  c.  11.  s.  4»  against  wilful 

and  malicious  trespasses,  11801 . 
judge  not  bound  to  certify  under  this  stat  si- 

taovgh  trespass  b^  CMnmitted  after  notice^  ib. 
in  trover, 

plaintiff  recovering  damages 4o  any  amount  ii 

entitled  to  fiiU  costs,  a£S7.    > 

COUNTERMAND: 

a  license  executed  is  not  countermandable^  but  other- 
wise when  it  is  Executory,  1012. 
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COUNTERPART:  '  • 

where  evidence,  679. 

(JDURT: 

sentence  of  a  couhcil  of  war,  conclusiye  in  an  action  of 
ba,ttei7»  135. 

COVENANT: 

express  and  implied  covenants  defined,  404. 

damages  only  recoverable  in  actions  of  covenant, 

ib. 
on  promises  by  deed;  covenant,  or  debt^  the  only 

remedy,  405. 
exceptions  to  this  rule,  ib.  n. 
bow  covenants  are  to  be  construed,  406. 
coyenant$,  in  genei*al  terms,  frequently  ^narrowed 

and  confined,  407. 
cases  ill uatrating  this  rule,  407  to  409. 
^     e)cpress  covenants,  natitre  of,  411. 

party  bound  to  perform  duties  and  sustain  charges 

imposed  by  his  own  contract,  notwithstanding 

inevitable  accidents,  413. 
as  in  the  case  of  sudden  flood,  ibi 
or  fire,  ib. 
of  the  relief  afforded  by  a  court  of  equity  in  these 

cases,  414. 
lessee  and  his  personal  representative  are  bound  by 

express  covenants  running  with  the  land  after 

assignment,  416. 
illustration  of  this  rule,  ib. 
implied  covenants  explained,  419. 
instances  of,  ib. 

Ibllow  the  nature  of  the  interest  granted,  ib. 
restrained  and  qualified  by  express  cov^ants, 

420. 
jaifU  and  s&oerai  covenants^  4£l. 

action  follows  the  nature  of  interest,  ib. 

where  the  interest  is  joint,  action  must  be  brought 

by  survivors,  and  death  of  companion  must  be 

averred,  428* 
consideration  cannot  he  presumed  .to  support  a 

deed  void  on  the  £u:e  of  it,. 424. 
covenant  by  husband  with  trfastees,  for  mainte- 
nance of  wife  in  case  of  sepamtion,  is  good, 

relative  covenants  in  void  lease  are  void,  ib.  . 

but  v^dependent  covenants  ai^  not,  ib. 
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assigoe^  6f  void  lease  cann6t  nuriobiifi  covenant, 

426. 
what  will  be  a  breach  of  covenant  not  to  assign  without 

liccnse,428. 

extends  only  to  acts  of  the  party,  and  not  to  as* 

signments  by  operation  of  law,  except  in  the 

case  of  fraud,  A99* 

discharged  by  leave  once  granted  either  to  alien 

whole  or  part,  430. 

Mvenant  for  quiet  enjoyment  extends  not  to  entries  by 

Strangers,  4S1.  ^  -    ,        .    r 

how  the  declaration  must  be  framed  for  breach  of 

such  covenant,  439»  ^.    . 

of  the  mapner  of  averring  title  in  party  evicting, 

ib. 

cases  illustrating  this,  4S9  to  435. 

what  will  be  a  sufficient  averment  where  the  co- 
venant  is  particular,  4S5» 

in  what  cases  the  heir  may  maintain  covenant, 
436. 

where  an  executor  may  sue,  437. 

of  the  action  of  covenant  by  assignee  of  the  rever- 
sion and  assignee  of  the  term,  438. 

provisions  of  stat.  39  H.  8.  c.  34.  relating  to  as- 
signees of  the  reversion,  438. 

construction  of  this  statute,  440. 
* ."     • '      copyholds  within  it,  441. 

assignee  by  parol  might  have  maintained  cove- 
nant at  common  law,  ib. 

where  heir  may  be  charged  as  assigtie^,  liA . ' 

executor  liable  on  covenant  of  testator,  altkough 
not  named,  ib. 

of  laying  the  venue  in  actions  on  covenapts  in 
leases,  where  transitory,  where  local,  450, 1. 

requisites  of  declaration,  451. 

of  averring  delivery  subsequent  to  the  making  of 
deed,  452. 

how  to  set  forth  the  provisions  of  the  deed,  453. 

of  the  danger  attending  the  setting  forth  the  deed 
at  length,  ib.  n.  *.'j  .».';..] 

how  husband  seised  in  right  6fwife^  sms^ declare, 
^M.  .  ,..,,    ,  ... 

of  assigning  the  breach  in  covenant,  ib. ;  '     *  ' 
,     ^  V         accord  and  satisfaction  may  be  p1ejideif¥n  dis- 

•    charge  of  daina£f£5, 468.  '^ '  " 


**  r  '«'  -.  •  - 


.bfjit.A  coTeoaiit  to  pw  mQnfy_cannot  be  di»- 

charged  without  deea,  ib. 
.....  lessee  may  plead  eviction  io  bar  of  covepant  for 

rent,  but  not  a  trespass,  470,  ^ 

infancy  must  be  pleaded  specially;  471. 
.    JpfanX  apprentice  not  bound  except  by  custom, 

ib. 
.  levied  by  distress  cannot  be  pleaded,  479. 
in  what  case  necessary  to  reply  the  estoppel  to  nil 

babuit  in  tenementis,  il^. 
assignee  of  reversion  may  take  advantage  of  estop- 
pel running  with  the  land,  ib. 
what  is  necessary  in  order  to  give  a  party  the  be- 

;  nefit  of  an  estoppel,  473. 
where  the  estoppel  will  not  operate,  474. 
where  defendant  may  plead  performance  gene- 

rally,  and  where  he  must  plead  specially^  477* 
on  covenant  to  build  an  house,  or  pay  rent,  release 

must  be  giFen  after  covenant  broken,  ib, 
notice  of  set-oif  may  be  given  in  evidence  upon 

non  est  factum,  478* 
unliquidated  damages  cannot  be  set  off,  ib. 
of  payment  of  money  into  court,  in  what  cases  it 

18  permitted,  479« 
variance  between  declaration  and  evidence,  480.     « 
court  is  bound  to  give  judgment  for  plaintiff,  if 

there  be  a  breach  of  covenant,  although  it  is 

staged  informally,  AS2. 
see  Assignee<>— Assignment. 

CRIMINAL  CONVERSATION:  ' 

.    tee  Adultery. 

CUSTOM: 

see  Prescription.  " 


•  !h». 
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DAMAGE  FEASANT: 
avowry  for,  107 1« 

DAMAGES : 

unliquidated  cannot  beset  otf,  478. 

what  circumstances  will  operate  in  increa(te,  and  what 

in  mitigation,  of  damages  in  an  action  for  adultery, 

S4,5. 


INDfiX. 

bow  the  damages  are  to  be  asfi^ssM  iip6n  a 
against  joint  trespassers^  i6. 

special  damage,  in  consequence  of  tvords  actionable  in 
themselves,  must  be  stated  \h  declaration  with  preci- 
sion and  certainty,  1097. 

where  words  are  not  actionable  in  themselves,  special 
danaage  must  be  stated  and  proved,  1098. 

DEBT: 

for  what  it  lies,  484.  ' 

in  the  4ebet  and  detinet,  or  detinet  only,  538,  552. 
what  must  be  alleged  in  debt  on  an  amerciament,  485. 
debt  lies  on  promissory  note,  ib. 

foreign  judgment,  483. 
not  necessary  that  plaintiff  should  recover  exact  sum 

demanded,  ib. 
on  bond, 

see  Bond. 
onjudgmenty 

on  what  judgment  it  lies,  546. 

judgment  must  be  unsatisfied,  ib. 

where  venue  must  be  laid,  ib. 

nul  tiel  record  to  Irish  judgment  must  conclude 

to  the  country,  647. 
writ  of  error  cannot  be  pleaded  in  bar,  ib. 
costs  not  recoverable,  unless  by  special  order,  ib. 

.  ,  for  rent  arrear^ 

tenant  for  life,  may  maintain  debt  for  rent  arrear, 

647. 
executor  of  person  seized  of  rent  service,  &c,  may 

maintain  debt,  648. 
lessee  for  years,  having  assigned  his  term,  may 

maintain  debt,  ib. 
of  the  Stat.  4  G.  2.  c.  £8.  against  tenants  holding 

over  wilfully,  548. 
notice  to  quit  in  writing  includes  demand,  540  n. 
action  may* be  brought  on  this  statute  after  reco- 
very in  ejectment,  560. 
tenant  holding  over  after  notice  given  by  himself, 

shall  pay  double  rent,  661. 
not  necessary  that  notice  should  be  in  writing, 

ib.  n. 
it  seems,  that  action  cannot  be  maintained. on  tbtf 

Stat,  after  recovery  in  qjectment,  558  n. 
where  debt  by  lessor  against  lessee  may  be 

brought,  552. 
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INPEX. 

•    :  whereby  gnmtee  of  re  version  against  le^sed^o^bjK 
lessor  against  assJgoeef  ib. 
where  debt  by  executor  must  be  in  the  d^bet  an4 

detinet,  and  where  in  the  detinet  oply,  ib. 
debt  lies  for  use  and  occupatiou^  5^3^  4. 
qgqinst  sk^ifffor  escapis^ 

see  Escape, 
pfdebt  on  staL  against  bribery  at  elections  of  membeni 
of  parliament,  583. 

provisions  of  the  statute,  584. 
discoverer  indemnified  against  penalties,  ib. 
giving  the  bribe  constitutes  the  offence,  whether 
party  bribed  break  his  promise  or  not^  585;. 

DEBTEE  EXECUTOR: 

where  debt  is  released  by  making,  518. 

DECEIT: 

action  on  the  case  lies  for,  596. 

on  implied  warranty,  ib. 
scienter  must  be  averred  and  proved,  597,9* 
action  lies  for  deceit,  against  any  person  who  deceives^ 

bv  a  false  assertion,  another  who  has  placed  a  re^son- 

aole  confidence  in  him,  598. 

DEED: 

how  avoided  by  rasure  or  alteration,  475, 493* 
where  profert  is  necessary,  45$  n. 
case  will  not  lie  where  there  is  a  deed,  405. 
exceptions  to  this  rule,  ib.  n. 
where  the  counterpart  is  evidence,  679. 
where  a  deed  from  its  antiquity  may  be  given  in  evi- 
dence without  proof  of  execution^  499* 

PE  INJURIA  SUA  PROPRIA : 

de  injuria  sua  propria  absque  tali  causa,  a  good  repli- 
cation to  justifications  consisting  merely  of  matter  of 
fact,  as  son  assault  demesne,  87. 
but  not  where  defendant  insists  on  a  right,  1079, 1181* 

DEL  CREDERE: 

commission,  nature  of,  733  n. 

DELIVERY: 

of  deed,  what  sufBcient,  489, 499. 

to  carrier,  vests  property  in  vendee,  373. 

PE^AND  AND  REFUvSAL:       ^' 

^.     when  evidence  of  a  conversion,  1224,5, 

DEPARTURE: 
what  shall  be  in  replevin,  105& 


USDEX. 
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DEPORT:.  .V 

at  sale  by  auction,  -when  recoreimble^  IM. 

DETINUE: 
I         where  tliia  action  will  lie,  908. 

the  goods  or  value  may  be  recovered,  ib. 

firoperty  moat  be  in  plaintiff,  at  the  time  of  the  action 

brought,  609. 
but  property  without  having  had  posaeasioii  is  aufficient, 

ib. 
detinue  will  lie  for  specific  goods  only,  ib. 
defendant  must  be  in  possession,  010. 

Sounds  of  the  action,  ib. 
UmeDt  not  taaversable,  ib. 
of  the  general  issue  non  detinet,  611. 
what  may  begiven  in  evidence  under  it^  ib* 
form  of  the  j  udgment,  ib. 

DEVASTAVIT: 

what  is  such,  $61,  712* 

DEVIATION : 

nature  and  effect  of,  on  contracts  of  insurance,  90Si 

what  will  justify  a  deviation^  90& 

DEVISE: 

see  Will. 

DISCONTINUANCE: 

in  pleading,  4  n. 

of  estate,  667. 

of  the  different  methods  by  which  an  estate  may  be  dis- 
continued, ib. 

Stat.  11  H.  7.  c.  90.  relating  to  discontinuances  by  wife, 
668. 

Stat.  39  H.  8.C.  98.  relating  to  discontinuances  by  bus- 
band,  669. 

^DISSEISIN: 

what  amounts  to,  676. 

DISSEISOR: 

account  does  not  lie  against,  1* 

5  DISTRESS  s 

distress  formerly  considered  as  a  filedge  only,  619. 
for  what  a  distress  may  be  taken  at  common  law,  by 

prescription,  bv  statute,  61 S. 
«f  the  general  rule,  that  all  moveable  cttitltels  may  be 

distrained,  for  rent  arrear,  615. ' 
what  things  are  privileged  absolutely»€I6. 

3<  V  /:vl»t  ooomticmdly.  mr;  ^        '^ 
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what  may  be  distrained,  damage  feasant,  lb. 
who  ma^iitMm^  - 

recoverora  of  manors,  &c.,  618.    * 
personal  representatives  of  tensnta  <tf  fireebold 
rents,  ib. 
-  husbands  seised  in  right  of  their  wires,  iU 
tenants  pur  auter  vie,  ib. 
person  entitled  to  separate  herbage,  019. 
tenant  in  common,  ib. 
executor,  ib. 
mortgagee,  6%. 
commoner,  ib^ 
lessee  for  years  having  assigned  cannot  distrain^ 

of  the  time  at  which  a  distress  may  he  taken, 
at  common  law,  691. 
by  Stat.  8  Ann.  c.  14.,  ib. 
possession  of  persdnal  representative  is  the  posses* 

sion  of  tenant  under  tnis  statute^  ib. 
distress  for  rent  must  be  taken  in  the  day*time, 

ib. 
of  the  place  where  a  distress  may  be  taken, 

distress  for  rent  service  must  be  taken  on  the  land^ 

6««. 
of  distraining  in  houses,  ib. 
if  separate  demises,  distress  must  be  on  the  seve* 

ral  premises,  ib. 
of  ftem  suit,  6S3. 
how  to  proceed  when  goods  are  clandestinely  re« 

moved,  629  n. 
of  driving  the  distress  out  of  the  hundred,  694. 
remedy  tor  the  same,  ib. 
where  growing  crops  may  be  laid  up,  ib. 
of  the  sale  of  distresses  for  rent  arrear  under  stat 

9  W.  &  M.  c  5.,  ib. 
where  an  action  for  pound-breach  will  lie,  62$, 
duty  of  pound-keeper,  62& 
where  rescous  lies,  ib. 

of  abusing  the  distress,  and  thereby  becoming  * 
.      trespasser,  ab  initio,  627. 
statute  provisions  on  this  subject,  11  G.  &  c.  19. 

8. 19.  and  17  G.  2.  c.  88.  s.  8.,  628. 
construction  sof  11  G.  2.  a  19.  si  19.,  1159  n. 
trespass  will  not  lie  for  excessive  distress  merely, 

629. 
nor  for  irregular  distress,  where  irregularity  is 
not  an  act  of  trespass^  1159* 


INDEX. 

DISTURBANCE: 

of  common,  389. 

of  seat  ID  pew,  l(K)5  jk 

DIVIDENDS: 

not  apportionable,  556  n. 

DOCKET: 

of  judgment,  where  necessary,  710. 

DRUNKENNESS: 

ground  of  avoiding  deed,  493. 

DURANTE  ABSENTIA: 
administration,  704. 
miBori  sDtate^  admiBiatoatton,  ib. 

DURESS : 

plea  of,  to  debt  on  bond,  494. 
must  be  of  the  person,  495. 
replication  to  plea  of,  ib. 

E. 

EJECTMENT: 

nature  of  the  action,  632. 

abort  account  of,  ib. 

party  who  has  the  lesal  estate  muat  prevail,  633. 

explanation  of  Lord  Manafield*s  doctrine  in  Lade  v. 

Holford,  ib. 
plaintiiT  must  recover  on  tbe  strength  of  bis  own  title, 

634. 
by  whom  ejectment  may  he  brought, 

by  copyholders,  635. 

by  guardian  in  socage  and  testamentary  guardian, 
636. 

by  mortgagee,  and  herein  of  staying  the  proceed- 
ings under  stat.  7  G.  2.  c.  SO.,  ib. 

committee  of  lunatic  cannot  bring  ejectment,  637. 

what  description  will  be  sufficient  of  tbe  thing  for 
which  ejectment  iy  brought,  637* 

instances  of  insufficient  description,  638.  , 

of  entries  before  ejectment  brought,. 639* 

to  avoid  fine  with  proclamations^  ib. 
of  the  declaration, 

venue,  654. 

demise  laid  must  be  such  as  title  ^varrfints,  ib. 

on  what  day  demise  must  be  laid,  ib« 

of  the  term  for  which  demise  is  laid,  ^5. 

court  will  permit  term  to  be  enlarged,  ib.  n. 


id  Hfh^t  dbses  tte  dechtrtttion  ongM  to  state  that 

the  demise  was  by  deed,  ib. 
ouster  should  b^  stated  after  the  demise,  656. 
of  the  notice  subscribed  to  the  declaration,  ib. 
of  the  day  of  appearance,  ib. 
what  shall  be  considered  good  serrice,  657. 
how  to  proceed  where  difficulties  arise  as  to  the 

service,  058. 
of  moving  for  judgment  against  casual  ejector,  ib. 
at  what  time  tenant  must  appear  in  town  and 

country  causes,  ib.,  659* 
substance  of  consent  rule,  ib. 
difference  between  consent  rule  in  C.B.  and  eom- 

mon  consent  rule  in  B.  R.,  060. 
argument  raised  on  this  difference,  as  to  proving 
defendant  in  possession,  deterininatiOQ  of  the 
court  of  B.  R.  on  this  point,  ib. 
of  the  special  consent  rule  in  B.  R.,  ibu 
tenant  bound  to  give  notice  by  stat.  to  landlords 

of  delivery  of  declaration,  Q61. 
of  the  landlord  being  made  defendant,  ib. 
who  shall  be  considered  as  a  landlord  for  this 

purpose,  ib. 
parson  not  permitted  to  defend  for  a  right  to  en* 

ter  and  perform  divine  service,  662. 
provisions  of  stat  4  Geo.  9.  c.  98.  §  S,  4.  relating 

to  re-entries  for  non-payment  of  rent,  ib. 
construction  thereof,  ib. 

what  shall  be  considered  as  a  vacant  possession^ 
664. 
of  the  pleadings : 

antient  demesne,  666. 

defence  on  the  ground  of  right  of  entry  having 

been  taken  away,  666. 
by  descent,  ib. 
by  discontinuance,  667.- 
by  fine  and  non-claim,  669. 
by  stat.  of  limitations,  673. 
evidence: 

on  the  port  of  lessor  of  plaintiff,  677- 

by  devisee  of  term,  ib» 

administrator,  678. 

tenant  by  elegit,  ib. 

landlord,  ib. 

mortgagee,  68S. 

rector,  ib. 


leflflor  of  plaintiff  must  prow  t^oiMiilB  id  po»e^ 

Bion,  683. 

Earish  roister,  ik 
erald*8  book,  ib. 
hearsay  evidence  admissible  to  prove  pedigree,  ib. 
bill  iu  chanceiy,  684. 
evidence  on  the  part  of  defendant,  687. 
plaintiff  may  recover  less  than  he  declares  for, 

688. 
form  of  judgment,  ib. 

every  intendment  virill  be  made  to  support  the 
judgment,  689. 
execution,  ib. 

cases  relative  to  perpetual  injunctions,  691- 
see  Error — Notice  to  Quit— Mesne  Profits. 

ELEGIT: 

tenant  by,  what  he  must  prove,  678. 

EMBARGO: 

nature  of,  859. 

effect  of,  on  contract  of  insurance,  ib. 

ENTRY : 

actual  entiy,  virdere  necessary,  639- 

where  not,  ib. 
tolled  by  descent,  666. 

entry  into  part  is  a  suspension  of  rent,  but  not  of  a  co- 
venant to  repair,  539. 
what  is  a  waver  of  a  right  of  entry  for  a  forfeiture,  740. 

ERROR : 

writ  of  error,  in  account,  can  be  brought  after  second 

judgment  only,  5. 
no  writ  of  error  allowed  after  verdict  iu  ^^tatent, 

unless  plaintiff  in  error  finds  bail,  690. 
of  the  costs  in  error  in  replevin^  1085. 

ESCAPE:  ^     ^ 

of  the  remedy  at  common  .law,  559- 

by  statutes,  ib. 
debt  for  escape,  more  eligible  proceeding  ttiaiV  action  on 

the  case,  661.  ' 

sheriff  liable  for  escape  after  recaption  otr  es&peSnrar- 

rant,  ib.      . 
of  voluntary  and  negligent  escapes,  Ib.        »    ^  •  ♦ ' 
of  escapes  upon  habeas  corpus,  669.  >'  OT  i  '^il'-'^ 

sheriff  liable  for  escape,'  though,  judgmeodi  oo^jiMcess 

be  erroneous,  ib« 
so  where  court  has  not  jurisdioiiDn*  ftl6. 
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INt)EX. 

'  itait  8  ft  d  W*  3.  c.  S7»  8*  1*  felative  to  the  duty  of 
gaoler;  s.  8.  refuftid  to  shew  the  prisoner  to  be  deem- 
ed an  escape  ;  s.  9-  gaoler  to  give  note  in  writing  of 
persons  in  his  custody— such  note  to  be  evidence, 

of  recaption,  565. 

pnsoner  in  execution .bein^  permitted  by  plaintiff 
■  '  to  go  at  large,  was  considered,  at  common  law, 

as  a  satisfaction  of  judgment,  566. 
consequences  of  this  rule,  ib. 
persons  imprisoned  for  small  debts  may  apply  for  their 
discharge  after  having  lain  in  prison  for  a  year,  567* 
«   by  whom  and  against  whom  an  action   for  escape 
may  be  brought,  568, 9. 
of  the  declaration,  570. 
what  averments  are  necessary,  ib. 
pleadings, 

recaption  before  action  brought,  571* 
a  plea  to  air  action  against  the  marshal,  ftc. 
for  the  escape  of  a  prisoner  in  custody  for 
a  debt,  after  stating  the  return  of  the  prt« 
soner  into  custody  after  such  escape  betore 
action  brought,  ought  to  shew  a  detention 
of  him  by  the  officer,  down  to  the  com- 
'  mencement  of  the  action,   or  a  legal  dis- 
charge from  that  detention,  572. 
proof  necessary  to  support, the  action  for 
escape,  ib. 
ESCROW: 

'  wh«t  is  an,  490. 

ESTOPPEL : 

of  replying  the  estoppel  to  nil  habuit  in  tenementis, 
in  covenant,  472. 
in  debt,  557. 

assignee  of  reversion  may  take  advantage  of  estoppel 
running  with  the  land,  472. 

what  is  necessary  in  order  to  give  a  party  the  benefit 
of  an  eatoppel,  473. 

where  the  estoppel  will  not  operate,  474. 

a  y^rdict  found  in  trespass  on  any  fact  or  title,  distinctly 
put  in  issue,  may  be  pleaded  as  an  estoppel  in  ano- 
ther action  between  the  same  parties^  1170.. 

EVICTION: 

kttee  may  plead  erioiioii^  but  not  a  mere  trespass,  in 
bar  to  covenant  for  rent  arrear,  470. 

avowry,  1078. 


EVIDENCE: 

in  action  for  adulteiy^  !$• 

loajriage  ffiu&t  be  proved,  ib. 

what  sufficient  piocf  oG  ib. 
identity  of  parties^  bov  it  may 

be  proved,  dS. 
Fleet  books,  not  evideDce,  ib. 
where  declaration  of  wife,  and  totters  writteo 
by  ber,  are  evidence ;  where  not,  24. 
in  actions  by  assignees  of  baok;rU|pt^  wbaX  must  be 
proved,  231. 

by  husband  and  wife,  96S. 
in  actions  on  bills  of  exchange,  337. 

on  executing  writ  of  inquiry,  ib.. 
of  protest,  339« 
on  promissory  notes,  355. 
against  carriers,  379* 
in  debt, 

on  foreign  judgment,  486. 
on  bond, 

how  to  prove  execution,  489. 
'  delivery,  ib. 

deed  executed  in  East  In- 
dies, 49H.  . 
bond  void,  493. 
plea  of  payment,  513. 
for  rent  arrear,  657. 
against  sheriff  for  escape,  572. 
on  penal  statutes, 

must  prove  that  action  ^wras  brought  with- 
in limited  time,  576. 
on  statute  against  bribery  at  elections  of  mem- 
bers of  parliament, 

that  action  was  brought  within  limited 

time,  589. 
not  necessary  to  shew  that  precept  was 

returned^  if  not  alleged,  590. 
immaterial    variances   between   precept 

alleged  and  proved,  ib, 
copy  of  poll  aomissible  evidence,  591. 
not  necessary  to  prove  that  party  bribed 
had  a  right  to  vote,  ib. 
in  actions  for  deceit, 

scienter  must  be  proved,  698* 
.in  detinue,  611. 


'    INDEX. 

in  ^jeotment, 

on  the  part  of  lessor,  of  plaintifl^  677. 
on  the  part  of  defendant*  687* 
of  a  fine,  673* 

in  trespass  for  mesne  profits,  692. 
in  actions  by  and  against  executors,  7S0. 
of  the  execution  of  wills  required  by  the  fifth 

section  of  the  statute  of  frauds,  787* 
in  actions  on  the  game  laws,  811. 

on  policies  of  insurance,  911. 
for  libel,  9S7. 

for  malicious  prosecution,  951. 
for  seamen's  wages,  984. 
for  a  nusance,  1011. 
relating  to  partners,  1091 . 
in  quo  warranto  informations,  1043* 
in  actions  for  rescous,  1088. 
for  slander,  1108. 
on  Stat  2  &.  8  £dw.  6.  c  13.  for  not 

setting  out  tithes,  1 147. 
for  trespass,  what  may  be  given  in  evi- 
'  dence  under  the  general  issue,  1164. 

EXECUTOR: 

see  Administrator. 

EXPRESS  MALICE : 

where  not  necessary  to  prove,  946  n. 
warranty, 

action  lies  on,  598. 
in  insurance,  891. 


FACTOR : 

his  employment,  783. 

nature  pf  a  del  credere*commission,  ib.  n. 

factor  cannot  pledge  the  goods  of  principal,  either  by 

delivery  of  the  goods,  or  by  endorsement  of  a  bill  of 

lading,  734. 
may  sell  on  credit,  735. 

sale  by  factor  creates  a  contract  between  owner  and 
^  buyer,  736. 

factor  has  a  lien  for  his  general  balance,  737. 
limitations  of  this  rule  of  law,  ib. 
principal  is  civilly  responsible  for  deceit  of  factor,  740. 


INDEX. 

ikctors  good  witnesieft  from  n^ceiiit^,  740. 

to  peiBODt  who  are  to  have  a  share  of  the  profit,  ik 

FALSE  IMPRISONMENT: 
what  is  such,  814« 
actum  for,  ib. 
statutes  relating  to  actioos  Wought  agaioat  J*  P.  sod 

constables  for  false  imprisonment,  &c«,  819. 
justification, 

by  party  and  officer,  826L 
uncier  process  issuing  out  of  superior  sad 
inferior  courts,  8fi7. 

outof  fioreignecMirt, 

FEME  COVERT:  8«- 

where  she  may  be  considered  as  feme  sole,  95£. 

FINE: 

actual  entry  necessary  to  avoid  fine  levied  with  prs- 

clamations,  but  not  a  fine  at  common  law,  639. 
in  what  cases  an  entry  is  barred  by  fine  and  ooO'-dsiini 

669. 
how  proved,  673. 
how  proclamations  proved,  ib« 

FISHERY: 
several,  743. 
free,  744. 
common  of^  747* 

FIXTURES: 

what  removeable  and  by  whom,  1196. 

FLEET-BOOKS: 

not  evidence,  93. 

FORBEARANCE: 

of  suit,  where  a  consideration,  147* 

FORFEITURE: 

what  shall  be  a  waver  of,  650. 

FRAUDS,  STATUTE  OF:  ' 

of  the  persons  who  are  supposed  to  have  ditwt  dw 

statute,  748. 
first  and  second  section,  749. 
construction,  iU 
third  section,  759. 
mere  cancelling  of  lease,  not  a  deed  or  note  ia  writivf 

within  this  clause,  ib* 
fourth  section  relating  to  agreements,  753. 
I^eneral  romajrks  on  this  section,  ibu 
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Grst  cl^i^siB  of  fourth  section^  as  to  liability  of  personal 

representaiiyes,  754. 
'second  clause,  as  to  answering  for  the  debt,  &c.  dt*  ano- 
ther, 755.  •  •  /. ; 

cases  witbin  this  clause,  765  to.759. 

parol  agreement  to  answer  for  the  debt  of  another,  and 

al»otO  ii0  Mws ''Other  tbitig,  is  void  for  tbe  whole, 

758,  • 
cases  not  witlnn  tbe  second  clause  of  tbe  fourth  sec* 
'  tion,  759  to  763. 
thirdclau^e,  as  to  charging  persons  upon  agreements 

made  in  consideration  of  marriage,  763* 
does  not  extend  to  mutual  promises  to  marry,  iU 
fourth  clause,  as  to  agreements  made  upon  a,  sale  of' 

iands,r,or  any  interest  ia  them,  764» 
sales  of  land  by  auction  within  this  clause,  766. 
.  ...  ^ntry  by  auctioneer  is  sulficient  to  bind  the  j>arties  as 

to  sale  of  latul,  ib. 
fifth  clause,  relative  to  agreements  to  be  performed 

within  a  year  from  the  making,  7<}6. 
how  the  word  agreement,  in  the  fourth  section,  is  to  be 

construed^  7^* 
seventeenth  section,  769. 
to  what  contracts  it  exteuds,  ib. 
cases  within  the  statute,  770. 
cases  not  within  the  statute,  ib. 
growing  crop  of  grass  not  considered  as  goods,  771- 
what  shall  be  considered  an  acceptance  of  gpods,  sp  as 

to  take  a  esse  out  of  the  statute,  ib* 
note  or  memorandum  in  writing  of  bargain,  77S»  3. 
what  shall  be  sufficient,  ib.  ' 

of  the  signature,  773. 
by  agent,  774. 

auctioneer  or  broker,  Sigent  of  both'  parties,  775. 
.  parol  authority  sufficient,  776. 
see  Will. 

FREE  FISHERY : 

•    *  |Qe9i^f*of  tbe  teroa,  744. 

FREIGHT: 

insurance  of,  853. 

cases  relating  to,  460,1  n.,  466.  n. 
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INDEX. 


G. 

GAME: 

opinion  of  Black8ton«  m  to  the  property  of  the  game 

being  vested  in  the  king  alone,  790. 
qualification  required  by  stat.  M  &  23 Car.  9.  c.  25.,  800. 
construction  of  this  statute,  dOl. 
who  may  appoint  gamekeepers,  8Q9« 
deputations  of  gamekeepers  must  be  registered,  803. 
.    Stat.  5  Ann.  c.  14.  against  higglers,  carriers,  &c.  hsfing 

game  in  their  possession,  804. 
Stat.  2S  Geo.  9.  c.  19.  imposing  penalties  for  the  sale  of 

game  by  persons  qualified  or  not  qualified,  804  n. 
what  shall  be  deemed  an  exposing  to  sale,  807  n. 
penalties  to  which  unoualified  persons  are  liable  for 

keeping  or  using  greyhounds,  &c.  for  the  destruction 

of  the  game,  805. 
hound  is  not  within  this  statute,  ib.  n. 
J.  P.  cannot  seize  the  gun  of  a  gamekeeper,  806  n. 
bow  the  penalties  are  to  be  recovered,  808. 

{>enalties  for  killing  game  at  improper  seasons,  ib. 
brm  of  declaration  in  an  action  on  the  game  laws,  809. 
not  necessary  to  negative  qualifications  specially,  ib.  n. 
how  the  declaration  ought  to  conclude,  810  n. 
joint  action  may  be  maintained  against  several  defen- 
dants, 811. 
of  the  evidence  necessary  to  support  the  action,  ib. 
penalties  imposed  by  certificate  act,  819. 
•.  if  party  refuses  to  produce  certificate,  name  must  be 
demanded,  ib. 

GAMING: 

statute  against,  avoiding  bonds,  bills»  notes,  &c.,  ^> 
innocent  endorsee  of  note,  given  for  iponey  lent  to 

game,  cannot  recover,  ib.  n. 
see  Wager. 

GLEANING: 
illegal,  1157. 

GRANT: 

Don  existing,  when  proper  to  plead,  1178. 

GROSS: 

common  in,  886. 

GUARDIAN: 

in  socage,  infant  cannot  be,  4. 
testamentary,  636  n. 
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INDEX. 

H. 

HABEAS  CORPUS: 

of  escapes  upon,  562. 

HABERE  FACIAS  POSSESSIONEM : 
writ  of,  600. 

HEARSAY: 

evidence,  when  admissible,  60S. 

HEIR: 

of  covenant  by  and  against  heirs,  436,  441. 

of  debt  on  bond  of  ancestor  against  heir,  538. 

heir  not  bound  unless  named,  ib. 

how  to.declare  against  collateral  heir  of  obligor,  ^39* 

liability  of  heir  as  to  land  aliened,  541. 

rules  as  to  the  heir  taking  by  purchase  or  descent,  ib. 

cannot  plead  assets  in  hands  of  executor,  642. 

of  different  judgments  against  him,  544. 

HERALD: 

in  what  cases  herald's  books  are  gpod  evidence  to 
prove  pedigreCi  6^3. 

HIGHWAY: 

of  pleading,  1175. 

HOLDING  OVER: 
penalty  on,  549« 

HORSES: 

doctrine  relating  to  the  sale  and  warranty  of,  600* 
see  Warranty. 

HUSBAND  AND  WIFE : 
see  Baron  and  Feme. 

I. 

IMPLIED  COVENANT: 

defined,  404. 
malice,  1104. 
warranty,  596. 

IMPRISONMENT : 

see  False. 

INDEBITATUS: 

assumpsit,  nature  of,  66. 

INDORSEMENT: 

of  the  difi^rent  kinds  of,  318. 
blank^in  full,  ib. 
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blank  iiidoreements  may  be  struck  out,  312  n. 

not  necessary  to  add  the  words  "  or  order"  to  special 

indorsement^  313. 
bill  payable  to  A.'s  order  is  payable  to  A.— so  bill  in- 
dorsed to  A.*s  order  is  payable  to  A. »  315. 
action  will  not  lie  on  an  indorsement  of  part  of  the 

sum  mentioned  in  the  bill,  ib. 
indorsement  of  person  bearing  the  same  name  with 

payee  will  not  confer  title,  because  hand*writing  of 

payee  must  be  proved,  316. 
bona  fide  holder,  for  a  valuable  consideration,  of  bills 
*   payable  to  bearer,  or  to  order,  but  indorsed  in  blank, 

entitled  to  payment,  although  bills  have  been  stolen 

or  lost,  ib. 
holder  of  bill  payable  to  bearer  must  shew  that  he  gavi; 

valuable  consideration  for  it,  317. 
of  the  party  in  whom  the  right  of  transfer  is  vested,  318. 

Eersonal  representatives  may  indorse  bills,  319. 
ill  indorsed  to  executors,  how  to  declare,  ib. 

INFANT : 

marriage  of,  19,  22. 

not  liable  as  acceptor  of  a  bill  of  exchange,  though 

drawn  for  necessaries,  278. 
of  the  plea  of  infancy : 

in  assumpsit,  114. 
covenant,  471. 
debt  on  bond,  511.' 
debt  for  rent,  566. 
for  what  necessaries  chargeable,  115. 
where  liable,  having  confirmed  the  contract  at  full  age, 

116. 
whether  bond  of  infant  be  void  or  voidable,  512  n. 

INFERIOR  COURTS: 

of  the  allegations  necessary  in  a  declaration  on  pro- 
mises in  an  inferior  court,  95. 
how  officer  or  party  must  justify  under  process  of,  897* 

INFORMATION : 

in  nature  of  quo  warranto^  1024.    . 

INNKEEPER: 

whether  he  may  retain  until  paid,  1226  n. 

where  he  may  be  a  bankrupt,  167. 
INNUENDO: 

nature  of,  1100. 

INQUIRY: 

Stat  22  &  23  Car.  2.  depriving  plaintiff  of  costs  in  actions 
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for  assault  and  battery,  where  he  recovers  under  40^. 
does  not  extend  to  writs  of  inquiry,  39. 
if  jurors  give  a  defective  verdict  under  stat  17  Car.  £. 
c.  7  .omission  cannot  be  supplied  by  a  writ  of  inquiry, 
1083  n. 

INSURANCE: 

definition  of,  834. 
of  marine  insurance,  835. 
nature  of  this  contract,  ib. 
of  the  policy,  ib. 

different  kinds— -interest-^-wager— open-— valued^  836. 
requisites: 

1.  name  of  insured,  837* 
Stat.  25  G.  3.  c.  44. — 28  G.  3.  c.  66.,  ib. 
construction  of  these  statutes,  838. 
9.  name  of  ship,  839. 

3.  subject  matter  of  insurance,  840. 

4.  the  voytfge,  ib. 

5.  the  perils,  843. 

6.  the  memorandum,  ib. 

term  general  average  explained,  844. 
of  a  loss  by  stranding,  ib. 

7.  the  date,  843. 

8.  the  stamp,  ib.  ^ 

amount  of  present  stamp  duty,  846. 
in  what  case  a  new  stamp  is  necessary,  848. 
how  policies  are  to  be  construed,  849* 
toho  may  be  insured'^nWen — neutral,  850. 
who  may  be  insurers^  ib. 
atcdmmon  law,  ib. 
provisions  of  stat  6  G.  1.  c.  18.  for  the  establishment  of 

two  insurance  companies,  851. 
restrictions  imposed  by  this  statute  on  insurances  by 

partners,  85$. 
of  the  subject  matter  of  insurance,  ib. 
of  insuring  freight,  853. 
in  what  cases  assured  will  be  entitled  to  recover  on  an 

insurance  of  freight,  ib. 
assumpsit  the  usual  remedy  on  policy  of  insurance,  878. 
now  the  declaration  ought  to  be  framed,  ib. 
non  assumpsit  usually  pleaded,  except  where  ac- 
tion is  brought  against  the  two  insurance  com- 
panies, 880. 
consolidation  rule : 
nature  of,  881. 
accountpf  its  first  introduction,  ib« 
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of  iht  general  grdnnds  of  defence, 

1.  that  the  voyage  insured  iN^a  prafaibited,  or 
that  the  goods  were  intended  for  carrying  on 
an  illegal  commerce^  88$. 
trading  with  an  enemy,  883^ 
trading  to  the  East  Indies,  ib. 
trading  in  contravention  of  a  statute  or  proclt- 
mation,  886. 
S«  false  allegation,  misrepresentation^  or  conceal- 
ment of  truth,  as  to  material  fiacU,  will  vsate 
policy,  886. 
3.  non-compliance  with  warranty,  either  ezpreii 
or  implied,  vacates  policy,  801. 
of  express  warranties : 

1.  time  of  sailing,  801. 

fi.  safety  of  ship  at  a  particular  tinae,  893. 

3.  to  depart  with  convoy,  ib*. 

convoy  must  be  appointed  by  government,  894> 
and  sailing  instructions  must  be  obtained,  ib. 
ship  must  continue  with  convoy,  805. 
statute  compelling  ships  to  sail  with  coDTOjr, 

896. 
exceptions,  ib.  n. 

4.  that  the  ship  is  neutral. property,  897* 
requisites  to  satisfy  this  warranty,  898. 

of  the  evidence  usually  adduced  to  falsify  this 
warranty,  899. 
implied  warranty : 

1.  not  to  deviate,  003. 

what  will  justify  a  deviation,  905. 

2.  sea-worthiness,  900* 

implied  condition,  th»t  ship  shall  be  furnished 
with  every '^article  necessary  for  the  purpose 
of  safe  navigation,  907. 
as  pilots,  &c.,  ib. 

statutes  relating  to.  pilotage,  908  n. 
reassurance^  nature  of,  908. 

illegal  by  statute,  except  in  three  cases^  ib. 
loager  policy  : 

explained,  ib, 

law  relating  to,  previously  to  stat  19  G.  ft  c  j7m 

ib. 
provisions  of  that  statute,  909.  ^ 

foreign  ships  exempted  fromite  opwttiOBP"-  ^ 

evidence:  '         .        ««* 

what  proof  is  necessary  to  soppoft  acfrta  w  p^ 

licy,  91L  -.-        
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an  instrument  coming  out  of  tbe  handa  of  parties 
thereto,  upon  notice  to  produce  it,  must,  not- 
withstanding, be  proved  by  subscribing  wit- 
ness, 915. 
return  of  premium: 

in  what  cases  assured  will  be  entitled  to  a  return 
of  the  whole,  or  part  ofthe  premium,  916. 

counsel  in  opening  ought  to  demand  premium, 
where  it  is  intended  to  insist  on  it  on  failure  of 
claim  for  loss,  922. 

receipt  in  policy  is  evidence  of  receipt  of  pre- 
mium, 921. 
insurance  upon  lives: 

defined,  924. 

utility  of  this  insurance,  ib. 

names  of  several  corporations  and  societies  esta- 
blished for  this  purpose,  ib. 

party  insuring  life  must  be  interested,  905. 

creditor  is  interested  in  life  of  his  debtor,  926. 

insured  must  subscribe  a  declaration  touching  his 
age,  state  of  health,  &c.,  iU 

cases  relating  to  warranties  of  this  kind,  ib.  n* 
insurance  against  fire : 

nature  of,  9S7. 

not  assignable  without  consent,  928. 

assured  must  be  interested,  ib.  ' 

of  the  conditions  of  the  printed  proposals,  and 
how  satisfied,  ib. 

where  tbe  premium  is  not  paid  within  fifteen  days 
after  expiration  of  year,  whether  insdrer  be 
liable  in  case  of  loss,  929. 

see  Abandonment,  Ac^ustment. 

INTEREST: 

in  what  cases,  and  to  what  time  interest  is  recoverable, 
340. 

in  policies,  see  tit  Insurance,  Wagei*  Policy,  and  Insur- 
ance on  Lives  and  Fire. 

JOINT  AND  SEVERAL: 

of  joint  and  several  promissory  notes,  348. 

of  joint  and  several  covenants,  421. 

action  follows  nature  of  interest,  ib. 

where  the  interest  is  joint,  action  must  be  brought  by 

survivojrs,  422. 
death  of  companions  must  be  averred,  ib. 

JOINT  TiEiMANfS: 

of  laying  the  demise  in  ejectment  by  joint  tenants,  654. 
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poseessioD  of  one,  where  of  both,  377, 1904* 
where  joint  tenancy  must  be  pleaded  or  given  in  eTi- 
b  dence,  1906. 

JUDGMENT: 

where  a  party  must  shew  it  in  a  justification  in  trespass, 

896. 
where  sheriff  must  shew  it,  ib. 
asBuropsit  lies  on  foreign  judgment,  67. 
so  debt  1  ies,  486.    See  Debt 
Irish  judgment  how  proved,  547. 
form  of,  m 

account,  7. 

debt  on  bond  against  heir,  544. 

detinue,  611. 

replevin,  1081. 

trover,  1^8. 
debt  on,  546. 

JUSTICES  OF  THE  PEACE : 

actions  against  shall  be  laid  in  proper  county,  8l9. 

fnay  plead  general  issue,  ib. 

notice  of  suit  must  be  delivered  to  J.  P.  one  calendar 

month  before  action,  820. 
J.  P.  may  tender  amends,  821.    . 
within  what  time  actions  against  J.  P.  must  be  brought, 

824. 

JUSTIFICATION : 

in  defence  of  person,  31. 

possession,  ib. 
by  oflficers  executing  process,  S3, 
pleas  of,  under  judicial  process  out  of  superior  and  infe- 
rior courts,  826,  7. 
of  pleading  process  of  foreign  courts,  828. ' 
local  and  transitory,  36. 


L. 


LANDLORD  AND  TENANT: 

action  by  landlord  against  tenant  for  misusing  farm,  51. 
where  landlord  may  justify  an  entry  on  land  demised 

1158.1159,1173. 
where  landlord  may  re-enter,  662. 
of  evidence  by  landlord  to  support  ejectment,  678. 
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tenant  shall  not  be  permitted  to  object  to  title  of  hia 

landlord,  479. 
where  tenant  shall  pay  double  the  yearly  value  for  not 

quitting,  548, 9. 
where  tenant  shall  pay  double  rent  for  not  quittinj^ySdl,  2. 
tenants  must  give  notice  to  landlords  of  ejectments,  661. 
see  Ejectment— ^Notice  to  quit-*-Rent. 

LATITAT : 

of  replying  a  latitat  to  plea  of  statute  of  limitations,  130. 
may  be  commencement  of  suit  or  process  only,  to  bring 
party  into  courts  147  n. 

LEASE: 

parol^  when  good,  749,  750, 1. 

made  by  an  attorney,  where  void,  427. 

modern  doctrine  relating  to  leases  from  year  to  year,  641. 

where  a  license  to  occupy  amounts  to  a  lease,  1179. 

LEGACY: 

where  an  action  will  not  lie  for,  721. 
in  what  order  to  be  paid,  709. 

LEGITIMACY: 

child  may  be  illegitimate,  though  husband  is  within  the 
kingdom,  680. 

where  husband,  by  course  of  nature,  cannot  have  been 
the  father,  child  is  illegitimate,  ibr. 

wife  is  witness  of  necessity  to  prove  adulterous  in- 
tercourse, ib. 

butnon  access  must  be  proved  by  other  witnesses^  ib« 

even  though  husband  be  dead,  681. 

LEVANT  AND  COUCHANT: 

meaning  of  these  terms,  383,  392« 

LIBEL: 

defined,  931. 

remedy  for,  by  an  action  on  the  case,  ib. 

where  it  lies,  ib. 

where  not,  932. 

how  the  declaration  ought  to  be  framed,  935« 

what  may  be  pleaded,  ib. 

if  libel  be  true,  defendant  may  justify,  ib. 

evidence : 

what  necessary,  where  libel  is  in  a  foreign  lan- 
guage, 937. 
statute  relating  to  printers,  publishers,  and  pro- 
prietors of  newspapers,  939. 
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LIBERTY: 

personal,  iiyury  to,  8I4. 

LICENSE : 

to  alien,  427. 
to  trade,  8S3. 

where  it  caanot  be  countermanded,  lOlS. 
plea  of,  to  action  for  tre8pa&8,1171. 
what  defendant  must  prove  in  support  of  plea  of  ii- 
ceuse,  where  plaintiff  repliis  de  inj«  Si.  p.  a.  t  c,  1 17^. 

LIEN: 

©/'carriers: 

how  it  arises,  371  • 

nature  of  liens,  1210. 

what  persons  have  general  liens,  1911. 

how  a  right  of  detainer  may  be  waved,  1913. 

Lt6HT: 

action  lies  for  obstruction  of,  1003. 

LIMITATION  OF  ACTIONS: 
in  adiiltery,  14. 
assault  and  battery,  37- 
assumpsit,  194. 
what  acknowledgment  will  take  a  case  out  of  the  statute, 

196. 
'  of  the  replication  <of  process  sued  out  to  plea  of  statute 

of  limitations,  ISO. 
of  executors  renewing  suits  commenced  by  testator, 

133,  4. 
of  the  Stat  4  Ann,  c.  16.  s.  19.  permitting  deftindants  to 

be  sued  withiti  a  limited  time  after  returning  from  be- 
yond ojas,  136. 
in  action  of  debt  for  rent  arrear,  557* 
for  escape,  561. 
for  not  setting  forth  tithe,  1147- 

qectment,  673. 

imprisonment,  831 « 

libel,  936. 

replevin,  1079. 

slander,  1097. 

LIVES : 

insurance  on,  994. 

LOCAL  AND  TRANSITORY: 

where  covenant  on  lease  is  local  and  where  transitory, 
451. 

of  local  and  transitory  jiMlificatkmi»  36.  ^ 
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LONDON : 

custom  of,  as  to  feme*  corert  sole  tradets,  9i9  a. 
as  to  apprentices,  471  n. 

LORD  OF  A  MANOR: 

mandamus  lies  to,  to  admit  copyholder,  904« 

LUNATIC  : 

committee  of,  cannot  bring  ejeetmcnt,  687k 


M. 

MAGISTRATE: 

action  against,  how  it  must  be  brought,  8ld.  •  . 

MAIHEM: 

may  be  justified  by  an  officer  in  the  army,  86* 

MALICIOUS  PROSECUTION : 
remedy  for,  943. 
difference  between  the  modern  action  and  the  did  action 

for  conspiracy,  ib. 
under  what  circumstances  the  modern  action  may  be 

maintained,  944. 
of  the  grounds  of  this  action,  945. 
of  the  action  for  a  malicious  arrest,  94?. 
bpw  supported,  ib. 
of  actions  for  malicious  suits,  ib. 
declaration  must  state  how  malicious  prosecution  was 

disposed  of,  949. 
reasonable  grounds  of  suspicion  will  be  a  sufficient  de* 

fence,  951. 
whether  there  was  probable  cause,  is  a  question  of  law, 

ib. 
what  plaintiff  must  prove,  ib. 
proving  an  acquittal  for  want  of  prosecution,  is  not  primi 

facie  evidence  of  malice,  953. 
it  must  appear  plaintiff  was  acquitted  before  action 

brought,  but  day  olP  acquittal  is  not  material,  ib. 

no  copiesof  indictments  forfelonies  can  begiven  without 
special  order,  951. 

MANDAMUS : 

nature  of  the  writ  of,  955. ' 
where  it  lies,  966. 
where  not,  965. 
form  of  the  writ,  967. 
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MANOR : 

of  the  appointment  of  gamekeepers  by  lords  of  manors, 
802. 

boundaries  of  manor  cannot  be  tried  in  action  on  the 
game  laws,  802. 

MARRIAGE  : 

what  good  at  common  law,  16. 

of  the  alterations  and  provisions  made  by  marriage  act, 
16  to  22. 

what  evidence  required  of  marriage  in  action  for  adul- 
tery, 15. 

of  fleet  marriages,  23. 

where  ne  unques  accouple  cannot  be  pleaded,  266. 

marriage  by  reputation  will  bind  husband  for  wife's 
contracts,  251. 

bigamy  no  defence  to  action  for  contract  made  by  se- 
cond wife,  ib. 

promise  of  marriage  not  within  stat.  of  frauds,  76^. 

MASTER  AND  SERVANT : 

of  actions  by  servants  against  their  masters  for  wages, 

981. 
where    master  may  discharge  servant  at  a  moment's 

warning,  982. 
master  is  liable  in  respect  of  contracts  made  by  his  ser- 
vants, acting  under  an  implied  as  well  as  an  express 
authority,  992. 
cases  on  this  point,  ib. 
in  what  cases  the  servant  is  a  witness  for  the  master, 

without  a  release,  994. 
master  is  liable  for  negligence  or  unskilfulness  of  ser- 
vant, but  not  for  wilful  trespass  committed  without 
his  assent,  994, 5. 
where  the  master  may  maintain  an  action: 

for  enticing  away  his  apprentice  or  servant,  997. 
for  beating^  him,  998. 

for  debauching  his  servant  or  daughter,  ib. 
in  what  case  the  action  for  seduction  may  be  main- 
tained, and  what  are  the  requisites  to  support  it, 
•   ■    ib. 

daughter  or  servant  is  a  competent  witness,  999* 
courts    unwilling  to  disturb  the  verdict  on  the 

ground  of  excessive  damages,  1000. 
of  slander  spoken  by  master  of  servant,  1105  a. 
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MAYORS : 

statute  relating  to  the  electiou  of,  957. 

MEMORANDUM: 

day  stated  in,  prini4  facie  evidence  of  commeneement 

of  action,  577  n. 
memorandum  indorsed  on  bond  to  be  taken  as  part  of 

condition,  519. 

MERCHANT: 

clause  relating  to  merchants*  accounts  on  stat.  of  limits 

ations,  199  n. 
see  Factor.' 

MESNE  PROFITS: 

action  for,  in  whose  name  it  may  be  brought,  692. 

of  the  evidence  after  judgment  upon  verdict  in  eject- 

ment,  693. 
of  the  evidence  after  judgment  by  default,  ih. 
how  far  judgment  in  ejectment  is  conclusive  evidence  of 

plaintiff's  title,  ()94. 
of  pleading  the  statute  of  limitations,  ib. 

MINORITY : 
see  Infancy. 

MIXED  TITHES: 

not  within  stat.  2  &  3  Edw.  6.,  1197. 

MODUS: 

may  be  given  in  evidence  on  nil  debet,  1149. 

MONEY  HAD  ArND  RECEIVED: 
action  for,  where  it  lies,  75  to  95, 

MONEY  PAID: 

where  action  for  lies,  71. 

MORTGAGE: 

mortgagee  may  maintain  ejectment,  636. 

what  proof  necessary  to  support  the  action,  682. 
stat.  7  G.  2.  c.  20.  compelling  mortgagees  who 

have  brought  ejectment  to  re-convey,  636  n. 
where  court  will  stay  proceedings  on  payment  of 
.  principal  and  costs,  ib. 
where  he  may  distrain,  710. 
cannot  defend  as  landlord,  not  having  taken  pos- 
session, 661. 
where  statute  of  limitations  will  not  bar,  677. 
whether  suable  as  assignee,  447  n. 
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mortgagor:  where  be  may  be  sued  on  his  penoaal  oove- 

naiit,  though  bill  of  sale  Foid,  4%B. 
mortgage  of  trader  continuing  in  poascf- 

sion  void  as  against  creditors,  190. 
mortgagor  in  possession  i^  QOt  entitled  to 
noti^re  to  quit,  6^9* 

MUTUAL  DEBTS : 
may  be  set  off,  137. 
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NEGLIGENT  ESCAPE: 

what  is  considered  as  such,  561. 

NE  UNQUES  ACCOUFLE:  966. 

bailiff,  4. 
receiver,  ih. 

NEW  ASSIGNMENT: 

where  necessary ,  1167* 

NEWSPAPERS: 

statute  relating  to  printers  of,  939* 

NIL  DEBET: 

may  be  pleaded  to  debt  for  rent,  554. 

action  on  9  &  8  Edw.  6.  for  net  set- 
ting forth  tithe,  1146. 
what  may  be  given  in  evidence  under,  557  n- 

NIL  HABUIT  IN  TENEMENTIS: 

where  lease  is  by  indenture,  plaintiff  may  demur  to  this 

plea,   unless  want  of  title  appear  on  declaration, 

47«.a 
cannot  be  pleaded  to  action  for  use  and  occupation, 

1895« 

NON  ASSUMPSIT: 
iniVa  sex  annos,  125. 

NON-CLAIM  IN  FINES: 
in  what  cases  a  bar,  670. 

NON  DIMISIT: 

good  plea  in  repleviOt  1078 ;  but  not  in  covenant,  47& 

NON  EST  FACTUM: 

what  may  be  given  in  evidence  under  it,  when  pleaded 
to  debt  on  bond,  409» 
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general  issue  in  covenaDt,  475. 

material  variance  between  deed  declared  on  and  deed 

produced,  may  be  taken    advantage  of  under  this 

issue,  ib. 

NON-SUIT: 

there  cannot  be  a  non*suit  after  a  tender,  146.  sed 

qusre. 
of  judgment  of  non-sujt  before  and  aftet  iMue  joined  in 

replevin,  1082. 

NOTES,  PROMISSORY : 

definition,  341. 

common  law  doctrine  respecting  actions  on  promissory 
notes ;  how  altered  by  stat.  3  &  4  Ann.  c.  9*,  349* 

what  notes  are  within  this  statute,  343. 

what  not,  344.  » 

banker's  cash  notes,  348. 
nature  of,  ib. 

of  joint  and  several  notes,  ib. 

of  the  consideration,  349. 

in  what  case  want  or  illegality  of  consideratioo  may  be 
insisted  on,  350. 

stamp,  351. 

payment  of  note, .  when  due^  must  be  demanded  within 
a  reasonable  time,  ib. 

days  of  grace,  ib. 

mode  of  computation,  ib. 

notice'of  default  of  payment  by  maker  must  be  given  by 
indorsee  to  prior  indorsers,  ib. 

of  the  remedy  on  a  note  by  action  of  assumpsit,  353. 

of  variances  between  note  declared  on,  and  note  pro- 
duced, in  evidence,  354. 

what  may  be  pleaded,  355. 

of  the  evidence  necessary  to  support  action  on  note,  ib. 

by  payee,  ib. 

indorsee,  356. 

in  what  case  an  indorser  may  be  a  witness,  ib» 

of  the  analogy  between  an  indorsed  note  and  a  bill,  357. 

NOTICE: 

of  the  notice  required  by  stat.  S4  G.  2.  c.  44.  to  be  deli- 
vered to  J.  P.  before  action  brought,  820^ 
requisites  of  this  notice,  ib.  n. 
.  of  notices  by  carriers,  that  tb^^  wjf)  not  be  responsible 

beyond  a  certain  sum,  363." 
form  of  these  notices,  364  n.       ^ 
~   what  notice  of  dissolutioonofviMrtnership  is  required, 
1021.  JLks. 
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NOTICE  TO  QUIT! 

on  tenancies  from  year  to  year,  half  a  year's  notice  to 
quit  must  be  given,  641. 

no  distinction  between  land  and  houses,  ib. 

how  the  notice   roust  be  given   where    tenant  holds 
over,  64(i. 

where  tenant  holds  under  a  void  agreement,  643. 

where  tenant  enters  upon  the  different  parts  at  diflcrent 
times,  ib. 

requisites  of  notice,  646. 

forms  of  notices  which  have  been  holden  good,  ib. 

need  not  be  directed,  647* 

what  shall  be  considered  as  evidence  of  service,  648. 

landlord  may  wave  notice  by  subsequent  acknowledg- 
ment of  the  tenancy,  ib. 

cases  where  notice  to  quit  is  not  necessary,  651. 
as  where  possession  is  adverse,  659. 
in  the  case  of  mortgages,  ib. 

NUDUM  PACTUM: 

assumpsit  will  not  lie  on,  44  n. 

NUSANCE: 

case  lies  for  nusance  to  habitation  or  land,  1003. 

«.  g.  for  darkening  windows,  ib.  ^ 

twenty  years*  enjoyment  of  lights  sufficient  to  ipain- 

tain  action  for  obstructing  them,  1004. 
not  necessary  to  shew  total  privation,  1005. 
instances  of  nusance  for  which  an  action  may  be  main- 
tained, ib.  '  '  • 
to  support  an  action  for  nusance  in  public  highway, 

plaintiff  must  shew  special  damage,  1006. 
and  that  he  was  using  ordinary  caution,  1007. 
what  shall  be  deemed  such  special  damage  at  will 
maintain  an  action,  ib. 
'case  lies,  for  not  repairing  highway,  where  special  da- 
mage, 1008.  -^ 
.    case. lies  against  tithe  owner,  for  suffering  tithes4o Re- 
main on  the  land  an  unreasonable  time,  ib. 
action  for  nusance  may  be  brought  by  reversioner  or  te- 
^  nant  in  possession,  1010. 
^  or  alienee,  ib. 
tenants  in  conmion  may  join,  ib. 

person  erecting  nusance,  or  his  alienee,  is  liable^  ipiL.  ^ 
of  the  evidence  necessary  to  support  an  action  wfaTBU- 
saiice,  ib.  *  •       *  .,;:-.-•  ..^  :* 
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OBLIGATION,  OR  BOND : 
debt  on, 487. 

OFFICE: 

Stat.  5  &  6  Edw.6.  c.  16.  against  sale  of  offices,  501. 

what  offices  are  within  this  statute,  502. 

excise,  though  no  part  of  the  revenue  at  the  time  of 
making  this  statute,  yet  within  the  mischief,  503. 

bond  given  by  officer  for  securing  all  the  profits  to  per- 
son appointing,  is  void,  502. 

so  bond  to  surrender  when  person  appointing  chooses, 
ib. 

OFFICER: 

officer  in  the  army  may  justify   even    maihem   for 

disobeying  orders,  flagrante  bello,  35.^ 
assumpsit  does  not  lie  against  excise  officer  for  recovery 

of  duties  which  he  has  paid  over,  but  otherwise  if  not 

paid  over,  84  n. 
whether  excise  officer  is  entitled  to  a  month^s  notice 

before  action  brought,  93  n. 
where  peace  officer  may  justify  t^n  arrest,  899,830. 
of  justifications  by  officers  how  pleaded,  826. 

OVERSEER: 

whether  pfomtse  made  by  overseer  to  pay  for  cure  of 

Eauper  is  binding,  55  n. 
le  to  refund  money  illegally  received  for  mainte- 
nance of  bastard  child»  though  be  has  paid  it  over  to 
successor,  85  n. 
entitled  to  the  protection  of  stat  S4  6.  2.  c.  44.  s.  6., 

893  n. 
trespass  will  not  lie  against  overseer  who  distrains  for 
poor  rate,  1160. 


P. 

PARCENERS: 

If  an  estate  descend  to  parceners,  one  of  whom  is  under 
a  disability  which  continues  more  than  twenty  years, 
and  ti^e  other  does  not  enter  within  twenty  years. 
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the  disability  of  the  one  does  not  preserve  the  title  of 
the  other,  after  the  twenty  years  elapsed.  Roe  d. 
Langdon  v.  Rowlston,  2  Taunt  441. 

PARENT  AND  CHILD: 

parent  may  justify  assault  in  defence  of  child,  31. 

may  chastise  bis  child  moderately,  35. 

may  maintain  action  for  seduction  of  daughter,  S98. 

PARLIAMENT : 
see  Bribery. 

PARSON  : 

see  Tithes. 

PARTICULAR : 

of  demand,  335  n.,  341. 

PARTNER: 

may  accept  bill  drawn  on  firm  if  on  joint  account,  274. 
mav  pass  the  partnership  interest  in  bill  by  indoreemeDt, 

but  secus,  if  creditor  knows  that  it  is'withoutconseDtof 

the  other  partners,  275. 
after  bankruptcy  of  one  partner,  bill  must  be  indorsed 

by  solvent  partner  and  assignees  of  bankrupt,  275. 
assumpsit  lies  on  express  promise  to  pay  balance  struck 

after  dissolution,  405  n. 
participation  of  profits  and  loss  is  necessary  to  constitute 

a  partnership  as  between  the  parties,  1013. 
in  respect  of  creditors,  he  who  takes  a  moiety  of  profit 

shall  be  liable  to  losses,  1015. 
where  there  is  a  partnership,  as  between  the  parties  and 

strangers,  the  law  will  presume  that  they  are  partner* 

inter  se,  1014. 
although  an  agreement  may  constitute  a  partnership  as 

between  the  parties  and  strangers,  yet  it  may  not  have 

that  effect  as  between  the  parties  themselves,  lOlo- 
one  partner  cannot  execute  a  deed  for  another,  without 

a,  particular  power,  1016. 
but  one  partner  may  bind  another  by  the  acceptance  of 

a  bill,  ib. 
a  new  partner,  however,  cannot  be  bound  in  this  ©«»* 

ner  for  debt  of  old  partner,  1017. 
one  partner  cannot  pledge  the  security  of  another  for  bis 

own  private  debt,  ib. 
in  whom  the  property  in  partnership  effects  is,  ^'^^^ 
'  one  partner  becomes  a  bankrupt,  1017. 
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authority  of  one  partner  to  draw  bills  to  charge  another 
is  only  an  implied  authority,  ib.  1018. 

solvent  partner  may  dispose  of  partnership  effects,  ib. 

one  of  several  partners  may  bind  the  others  by  an  agree- 
ment to  suspend  an  action  brought  in  the  name  of  all, 
ib. 

how  partners  ought  to  sue,  1019. 

what  notice  ought  to  be  given  of  a  dissolution  of  part- 
nership,  1021. 

a  person  who  suffers  his  name.to  be  used  in  a  firm,  if  no 
partner,  may  be  a  witness  for  the  firm,  1092. 

effect  of  act  of  bankruptcy  by  one  partner,  1205. 
PARTY: 

assumpsit  cannot  be  maintained  by  person  not  party  to 

agreement,  61. 
party  bringing  covenant  on  deed  poll,  must  be  named 

therein,  404,  5. 

PATRON  : 

of  bonds  given  by  clerks  to  patrons,  what  are  good  and 
what  simoniacal,  506. 

PAWN : 

where  trover  lies  by  and  against  pawnee,  1202. 
PAWNBROKER: 

may  be  a  bankrupt,  167  n. 
trover  lies  against,  for  goods  stolen,  1202. 
PAYMENT: 

good  plea  in  assumpsit,  122. 

where  several  demands,  party  paying  may  apply  it  as  he 

pleases,  at  time  of  payment,  ib. 
of  payment  of  money  into  court  in  actions  against  car- 
riers, 378. 
and  in  covenant,  479^ 
where  payment  may  be  pleaded  to  debt  on  bond,  512. 
of  plea  of  payment  at  the  day,  and  after  the  day,  513. 
if  bond  has  lain  dormant  twenty  years,  payment  pre- 

sumed,  515. 
origin  of  this  doctrine,  ib.  n. 

PEDIGREE : 

hearsay  evidence  admissible  as  to  pedigrees,  683. 
hence  declarations  of  members  of  family  are  evidence  as 
to  pedigree,  684. 

husband  to  be  considered  as  member  of  wife's  familv. 
ib. 
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PENAL  STATUTES: 

rules  relating  to  actions  on,  575.  ^ 

PENALTY :      , 

on  bonds  with  penalty  conditioned  for  payment  of  money 
only ;  principal*  interest,  and  costs  only,  are  recover- 
able by  Stat  4  Ann.  c.  16.  s.  12.,  58S. 

infancy  may  be  pleaded  to  bond  with  penalty,  51^ 
so  to  bond  conditioned  for  payment  of  intereatt  tlx 

PENDENTE  LITE: 

administration,  704. 

PEREMPTORY  MANDAMUS: 
where  grantabTe,  976. 

PERFORMANCE: 

how  pleaded  where  covenants  in  the  affirmative,  477* 

negative,  ib. 
must  be  pleaded  in  terms  of  covenant,  ib. 

PERJURY : 

persons  convicted  of,  incompetent  witnesses,  784. 

but  may  be  restored  to  their  competency  by  pardon,  if 

indicted  at  common  law ;  but  otherwise,  if  indicted 

on  statute,  593, 784. 
copy  of  judgment,  entered  upon  verdict  of  conviction, 

must  be  produced,  784. 

PEW: 

annexed  to  house  by  faculty  or  prescription,  1005  d. 
how  presumption  of  prescriptive  right  to  pew  may  be 
rebutted,  ib. 

PILOT : 

necessity  of  having,  907. 
statutes  relating  to,  908  n. 

PISCARY : 

see  Fishery. 

PLEADING: 
in  account,  4. 
in  adultery,  14. 
assault  and  battery,  30, 

in  assumpsit,  1 10  to  147. 
in  bankruptcy  :     .  . 

general  plea  of,  292^ 

cannot  be  pleaded  to  actions  for  uncertain  da^ 

mages,  996. 
what  evidence  will  support  it,  997. 
plea  of  setoff,  830. 
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in  covenant: 

accord  and  satisfactioD,  eviction,  infancy « levied 
by  distress,  nil  habuit  in  tenementis,  non  est 
factum^  non  infregit  conventionen),  pertbrm- 
adce,  release,  set-off,  468  to  479. 
in  debtf  on  bond, 

non.  est   factum,  accord,  duress;   illegal  consi- 
deration, by  Gomnf)on  law  and  statute;  infancy, 
payment,  solvit  ad  diem,  solvit  post  diem,  re- 
lease, set-ofi',  489  to  5^3. 
on  bail-bond  : 

comperuit  ad  diem—- nul  tiel  record*  533. 
on  bond  of  ancestor  against  heir, 

riens  per  descent,  340. 
for  rent, 

non  est  factum,  non  dimisit,  nil  debet,  evic- 
tion,   infancy,  nil  habuit  in  tenementis, 
riens  in  arrear,  statute  of  limitations,  554 
to  558. 
against  sheriff  for  escape, 

recapture  before  action  brought,  571. 
in  actions  founded  on  penal  statutes, 

not  guilty,  nil  debet,  recovery  in  another  ac- 
tion, 581. 
in  detinue: 

non  detinet,  611. 
in  ejectment : 

ancient  demesne,  v^ithin  what  time  it  must  be 
pleaded,  665. 
by  executors : 

executofs   may  plead  same  plea   that   testator 

might,  724. 
plene  administravit — outstanding  judgment,  or 

bond-^how  pleaded,  ib. 
executor  may  plead  outstanding  judgment  reco- 
vered in  debt  on  simple  contract,  7^. 
several    administrators   may  plead  outstanding 

judgment  recovered  against  one,  ib. 
of  the  replication  to  plea  of  outstanding  judg- 
ment, how  pleaded,  7^ 
how  executors  may  rejoin  to  replication  that  judg- 
ment was  acknowledged  for  larger  sum  than  was 
4ne,  vb. 
in  the  case  of  the  statute  of  limitations,  as  against 
executor,  the  six  years  are  computed  from  the 
time  when  action  first  accrued  to  testator,  ib« 
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bow  computed  in  case  of  administration,  797. 
difference  between  executor  and  administrator  in 
setting  forth  a  right  of  retainer,  798. 
in  quo  warranto : 

statute  of  limitations,  1041S. 
in  replevin  : 

in  abatement — cepit  in  alio  loco,  may  conclude 
with  prayer  of  judgment  that  count  may  be 
quashed,  1068. 
of  the  general  issue,  non  cepit,  1069. 
general  rules  relating  to  avowries  and  cogni- 
zances, 1070« 
of  the  avowry  for  damage  feasant,  1071. 
pleas  in  bar— escape  through  defect  of  fencei» 
1072. 
right  of  common,  1073. 
tender  of  amends,  1076- 
of  avowries  for  rent  arrear,  ib. 
at  conmion  law,  ib. 
bystatllG.  S.C.  ld.,ib. 
by  joint  tenant,  1077. 
by  parceners,  ib. 
by  tenants  in  common,  ib. 
for  ready  furnished  lodgings,  107& 
pleas  in  bar, 

eviction,  ib. 
non  dimisitj^  ib. 
non  tenuit,  ib. 
riens  in  arrear,  ib. 
property,  1079. 

in  defendant  or  stranger,  ib. 
statute  of  limitations,  in. 
set-off,  1080. 
in  slander : 

general  issue,  1109. 
statute  of  limitations,  1097* 
in  action  on  stat  for  not  setting  forth  tithesT 

nil  debet,  not  guilty,  statute  of  iimitatioii8»  1146. 
in  trespass  : 

general  issue,  1164. 

accord  and  satisfaction,  1166« 

liberum  tenementum,  1167* 

estoppel*  1170. 

license,  1171. 

process^  1174. 
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right  of  way » 1175. 
tender  of  amends,  1183. 

in  trover  : 

general  issue  and  statute  of  limitations^  1209. 
in  action  for  use  and  occupation : 

defendant  cannot  plead  nil  babuit  in  tenementis, 
1935. 

PLENE  ADMINISTRAVIT: 
plea  of,  7£4. 

POLICY : 

actions  cannot  be  nmintainedon  contracts  which  violate 

public  policy,  60, 1245. 
of  insurance,  nature  of,  835. 
is  a  simple  contract,  83^. 
may  be  altered  by  consent,  ib.  n. 
how  to  be  construed,  849. 
qfthe  different  kinds  of  policies^ 
interest,  836. 
\^ager,  ib. 
open,  ib. 

valued,  ib.  ' 

of  the  essential  parts  of  a  policy, 

1.  name  of  party  insured,  837. 
S.  name  of  ship,  839. 

3.  subject-matter  of  insurance,  840. 

4.  voyage  insured  must  be  truly  described,  ib. 

5.  perils  insured  against  must  be  inserted,  843. 

6.  The  memorandum, 

form  of  by  London  underwriters,  ib.  * 
construction  of,  844. 

7.  date,  845. 

8.  stamp,  . 

amount  of  present  stamp  duties,  84o. 

if  policy  altered,  new  stamp  is  requisite, 

848  n. 
see  Insurance. 

POOR  AND  POOR  RATE :  .    ^^   .. 

overseer  of,  liable  for  surplus  of  money  received  by  him 
for  maintenance  of  bastard,  though  he  has  paid  it  over 

to  his  successor,  85  n.  /%  .       •         a. 

court  will  award  a  supplemental  writ  of  inquiry,  alter 

nonsuit  or  verdict  for  defendant,  who  had  avowed 

under  43  Eliz.  c.  S.  for  a  poor  rate,  1084  n.  . 

by  Stat  17  G.  9.  c.  38.  party  distraining  for  poor  rate  is 

not  to  be  deemed  a  trespasser  ab  initio,  for  any  irre- 
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gularity  in  warrant  of  a|>pomtm^»t»  of  distress,  or  in 

the  rate,  69S. 
beasts  of  the  plough  are  distrainable  for  po0r:  rates, 

017  n. 
POUND-BREACH: 
actk>D  lies  for,  665. 

POSSESSION: 

tortious  possession  sufficient  to  maintain  trespass,  1155. 
right  of  po8ses»sion  must  concur  with  right  ot  property, 

in  order  to  maintain  trover,  i  197. 
but  right  of  possession  is  sufficient,  without  having  bad 

actual  possession,  ib. 
party  cannot  maintain  ejectment  without  haying  been 

in  possession,  or  clothed  with  right  of  possession,  at 

time  of  ouster,  633. 
how  to  proceed  in  ejectment,  upon  a  vacant  possession, 

664. 
uninterrupted  adverse  possession  for  twenty  years  will 

bar  ejectment,  ()74. 
where  party  may  defend  himself,  though  twenty  years 

have  run  against  him  before  takmg  possession,  674, 5. 
not  accounting  for  rent  received  for  all  the  premises  is 

not  such, an  adverse  possession  as  will,  bar  tenant  in 

common,  676. 
right  of  entry  within  $1  Jac.  1.  c  16.  must  be  such  as  is 

accompanied  with  right  of  possession,  675. 

PREMIUM : 

where  assured,  is  entitled  to  a  return  of,  916.  . 

PRESCRIPTION: 

prescriptive  right  of  common  is  suspended  only  by  tak- 
ing a  leaseof  the  land  fsr  years,  389. 

common  appendant  ought  not  to  be  claimed  by  pre- 
scription, 3S3  n. 

prescription  for  common  for  cattle,  levant  and  couchant 
on  messuage,  cum  pert^nentiis,  is  good,  385.    ^  •      « 

but  not  if  messuage  has  not  land  or  curtilage  belonging 
to  it,  ib. 

pfirty  prescribing  lor  common,  in  right  of  •  Derticular 
estate,  may  call,  as  a  witness,  a  penoA  moo  claims 
common  in  the  same  place,  391.  ^1 

prescription  for  common  for  sheep  is  supported  bf  evi- 
dence of  a  right  of  common  for  sbeepand  cowsrl075. 

but  where  party  prescribes  foi;  exclusive  riftbt  of  nshing 
over  four  places,  proof  of  the  right  offi^tu^g  over 
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-^     -ihfee  of  tte  Tour  places/ will  liot  support  the  right 
claimed,  744.  « 

-"-  pmoription  for  a  right  >6f  common,  generally,  not  sup- 
ported by  a  finding  that  party  has  right  of  coiiunqp, 
paying  Id.  for  it,  1075. 
inhabitants  as  such  cannot  prescribe  for  profit  in  ano- 
ther's soil,  ib. 
copyholder  must  prescribe  in  the  name  of  lord,  except 

when  claiming  common  in  the  soil  of  the  lord)  1073. 
'  of  claiming  a  right  of  way  by  prescription^  bow  pleaded, 
1178.      . 

PRESUMPTION : 

ifbofndbe  of  twenty  years*  standing,  and  no  demand 
proved,  or  good  cause  shewn  for  forbearance,  pay- 
ment shall  be  presumed;  but  not  where  the  bond  is 
less  than  twenty  years  standing,  515. 

if  interest  has  been  paid  after  the  day,  but  more  than 
twenty  years*  since,  party  must  plead  payment  after 
the  day,  in  order  to  avail  himself  of  presumed  pay- 
ment, 514  n. 

under  an  adverse  enjoyment  of  lights  for  twenty  years 
and  upwards, jury  may  be  directed  to  presume  a  right 
by  grant,  1004. 

so  twenty  years  exclusive  enjoyment  of  water,  inany 
particular  manner,  affords  a  conclusive  presumption 
of  a  right  derived  from  grant,  or  act  of  parliament, 
1005  n. 

PRISON: 

keeper  of  prisons  shall  give  to  persons  desirous  of  charg- 
ing a  person  in  execution  a  note,  in  writing,  of  per- 
sons in  their  custody,  by  stat.  8  &  9  W.  3.  c.  27.  s.  9., 
566. 

such  note  is  evidence  of  person's  being  in  custody  at 
that  time,  ib.  ^    >  ' 

PRIZE  : 

action  will  not  lie  where  imprisonment  is  merely  in  con- 
sequence of  taking  a  ship  as  prize,  817. 
'    previsions  of  Prize  Act  (43  G.  S.  c.  160.)  relating  to  sal- 
vage,^8«      ' 

PROBATE: 

what  acts  an  executor  may  do  before  probate,  699. 

penalty  inflicted  on  persons  administering  without  prov- 
ing will  within  six  months  after  the  death  of  testator, 
€06. 
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probtte  unrepealed  cannot  be  impeached  in  temporal 

courts,  701. 
probate  is  only  legal  evidence  of  will  of  penooalty^  730* 

PROCESS: 

justification  under,  33. 

of  the  difference  between  justifications  under  process  bjr 
party  to  the  cause,  or  stranger,  and  officer  executing 
process,  8S6. 

not  necessary  to  allege  that  final  process  has  been  re- 
turned, but  secus  as  to  mesne  process,  ib.  n. 

how  justifications,  under  process  of  inferior  courts, 
ought  to  be  framed,  827- 

of  justifying  under  process  of  foreign  court,  898. 

ought  to  describe  party  against  whom  it  is  issued,  829. 

where  ofiicer  may  justify  breaking  open  doors  for  exe- 
cution of  process,  1174. 

PROFERT : 

plaintiff,  in  covenant,  must  make  profert,  4^2. 

profert  is  dispensed  with,  where  deed  is  lost  by  time  or 
accident,  452  n. 

so  where  deed  has  been  destroyed  by  fire,  ib. 

where  profert  is  made  in  declaration  deed  must  be  pro- 
duced, ib. 

PROPERTY : 

absolute  or  special  property  necessary  to  maintain  tro- 
ver, 1190. 
nature  of  absolute  property,  1191. 
right  of  property  must  be  complete  to  maintain  trover, 

1193. 

special  property  defined,  1195* 

cases  illustrating  the  nature  of,  ib* 

where  goods  are  ordered  to  be  sent  by  a  earner,  the  mo- 
ment the  goods  are  delivered  to  the  carrier,  the  pro- 
perty vests  in  the  purchaser,  373. 

covenant  to  pay  property  tax,  void,  420. 

defendant  must  set  forth  proviso  in  deed  operating  la 
his  favour,  463.  . .  ^ 

saving  proviso  may  be  given  in  evidence  on  general  iw» 
in  action  on  penal  statutes,  681.  ,  . 

what  will  amount  to  a  forfeiture  of  a  lease  coDtainitt* 
proviso  against  alienation,  428. 


INDPX. 


Q. 

QUIET  ENJOYMENT : 

covenant  for  quiet  enjoyment  does  not  extend  to  entries 

by  strangers,  431. 
how  the  declaration  must  be  framed  for  breach  of  such 

covenant,  432. 
in  what  manner  the  averment  of  title  in  party  evicting 

ought  to  be  made,  lb. 
cases  illustrating  this,  4SS  to  436t 


RASURE : 

rasure  of  deed  may  be  given  in  evidence  od  non  est  fac* 

turn,  285,  475,  493, 
of  the  rasure  of  a  bill  of  exchange,  985^ 

RECEIPT: 

last  receipt  is  presumptive  evidence  that  rent  due  before 
has  been  paid,  554* 

but  a  receipt  is  not  conclusive  evidence,  that  party  sign- 
ing it  has  actually  received  the  money,  81. 

receipt  of  rent  is  evidence  of  subsisting  tenancy,  643. 

RECEIVER : 

receiver,  appointed  by  court  of  chancery,  is  an  agent 

within  Stat.  4  6.  2.  c.  28.  and  may  give  tenant  notice 

to  deliver  up  possession,  549  n. 
where  land  is  m  possession  of  receiver,  ejectment  must 

be  brought  with  leave  of  the  Court  of  Chancery,  640. 

RECOGNIZANCE  : 

in  what  order  debts  due  on  recognizances  ought  to  be 

paid  by  executor,  709, 711  n. 
recognizance  not  enrolled  is  considered  as  a  bond,  711  n. 

RECORD: 

debt  lies  upon  record,  484. 

of  the  plea  of  nul  tiel  record,  546, 

how  tried,  ib. 

of  the  replication  of  nul  tiel  record,  533. 

how  it  must  conclude,  ib. 

of  judgment  thereon,  ib. 
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RECTORY: 

\\i  ejectment  for  rectory,  what  must  be  proved,  6S2. 

REGISTER: 

register,  evidence  of  a  marriage,  15. 

omission  in  entry  will  not  affect  validity  of  marriage,  $1. 

perboiis  making  false  entries  in  registtr  guilty  of  felony, 
without  benefit  of  clergy,  ib. 

register,  or  examined  copy,  is  evidence  to  prove  chris- 
tenings or  burials,  683. 

REGISTRY : 

what  proof  necessary  m  trover  for  certificate  of  8bip*s 
registry,  1^215. 

legislative  provisions  respecting  registry  of  merchant 
ships,  1S16. 

merchant  ships  of  certain  description  roust  be'  regis- 
tered, ib. 

on  transfer  of  property,  certificate  of  registry  must  be 
accurately  recited  in  bill  of  sale,  1S17. 

but  clerical  mistake  will  not  vitiate,  12X8. 

bill  of  sale  must  be  in  writing,  ib. 

indorsements  on  certificate  roust  be  recited,  ib. 

what  regulations  are  prescribed  incases, 

1.  where  sale  takes  place  in  port  to  which  ship 

belongs,  1819. 

2.  when  sale  takes  place  during  absence  of  ship 

from  her  port,  ib. 

3.  when  ship-owners  are  resident  in  foreign  coun- 
try, 1981. 

statutes  require  acts  tq  be  done -by  parties  to  the  sale, 
and  by  public  officers;  as  to  the  former,  the  statutes 
are  imperative,  but  only  directory  as  to  the  latter, 
1888. 

statutes  relate  to  transfers  made  by  act  of  party  only, 
1883. 

where  the  statutes  require  a  registry  de  novo,  1894. 

RELEASE: 

release  may  be  given  in  evidence  on  non  assumpsit,  111, 

1^3. 
form  of  plea  of  release  puis  darrein  continuance,  183. 
*of  the  plea  of  release  to  debt  on  bond,  517. 
fraud  may  be  replied,  517  n.  *  '' 

release  by  one  of  several  ohlip^ees  will  bind  all,  517. 
so  a  release  to  one  of  several  obligors  may  be  pleaded 

by  the  others,  ib. 
whether  such  release  be  by  deed  or  operation  of  law,  ib. 


INDEX. 

if  feme  obligee  take  obligor  to  husband,  this  is  a  release 
io  Iawy5l8. 

covenant  not  to  sue  \7ill  operate  as  a  release  by  con- 
struction only  ib. 

covenant  not  to  sue  must  be  perpetual,  in  order  to  inure 
as  a  release,  519. 

release  of  all  actions  will  not  discharge  covenant  before 
breach,  477. 

whether  creditor  or  legatee  having  executed  a  release 
was  a  good  witness  to  support  a  will  before  the  stat. 
25  G.  2.  c.  6.,  785. 

RENT: 

debt  for  rent  arrear: 

lies  at  common  law  on  lease  for  vears  or  at  will. 

547. 

lies  by  statute  on  lease  for  life,  though  life  is  con- 
tinuing, ib. 

lies  by  siatute,  by  executor  of  person  seised  of 
renl-service,  &c.,  in  fee-tail  or  for  life,  548. 

against  whom  the  action  must  be  brought,  ib. 

lessee  for  years  having  assigned  term,  may  sue  for 
rent  reserved,  ib. 

tenant  wilfully  holding  over,  after  no- ice  by  land- 
lord, forfeits  double  the  yearly  value  of  the  land, 
by  Stat.  4  G.  2.  c.  28.,  ib. 

construction  of  this  statute,  549  n. 

action  on  this  statute  may  be  brought  by  one  te- 
nant in  comuion  without  companion,  560. 

action  on  this  statute  may  be  brought  after  a  re- 
covery in  ejectment,  ib. 

tenant,  not  delivering  up  possession  after  be  has 
given  notice,  to  quit,  forfeits  double  rent,  by 
Stat.  IIG.  2.C  19.,  551. 

tenant  for  a  year  within  this  statute,  ib.n. 

of  the  venue  in  debt  for  rent,  65^. 

where  debt  against  executor  for  rent  anear  must 

"  be  in  the  debet  and  detitiet,  and  where  in  the 
detinet  only,  ib. 

executor  cannot  wave  term,  553  and  n. 

of  declaring  in  debt  for  use  and  occupation,  55^. 
of  the  pleadings  m  dthtfor  rent  arrear^ 

non  est  factum,  non  dimisit,  nil  debet,  ib. 

assignment  and  acceptance  of  assignee  as  tenant, 
655. 
.   eviction,  ib.  ' 

infancy,  556. 
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nil  habuit  in  tenementis,  ib. 
riens  in  arrear,  557. 
statute  of  limitations,  ib. 
of  the  evidence,  ib. 
where  tenant  for  life  dies  before  rent-day,  rent  shall  be 

apportioned  by  stat  11  6.  9.  c.  19.  s.  15.,  556. 
where  tenant  in  tail  leases,  but  not  according  to  statute, 
and  dies  without  issue  between  the  days  of  payment, 
and  afterwards  the  remainder  man  receives  the  whole, 
be  is  liable  to  account  for  a  proportion  up  to  the  death 
of  tenant  in  tail,  11  S3, 
rent  reserved  by  parol,  is  in  equal  degree  with  bond- 
debt  in  the  administration  of  estates  by  executors, 
711  n. 
see  Distress— Landlord  and  Tenant — Notice  to  Quit 

REPAIRS: 

covenant  to  repair  runs  with  the  land,  and  binds  perso- 
nal representative,  418. 
how  breach  may  be  assigned  on  a  covenant  to  repair, 

454,  5. 
heir,  though  not  nan^ed,  may  sue  on  a  covenant  for  not 

repairing,  436. 
heir  may  recover  damages  for  not  repairing  in  time  oi 

ancestor,  ib. 
plea  by  heir  claiming  to  retain  money  laid  out  in  repairs, 

where  bad,  543. 
disbursements  for  repairs  cannot  be  given  in  evidence  on 

nil  debet,  558  n. 

REPLEVIN : 

lies  on  any  tortious  taking  of  goods,  as  well  as  a  taking 
by  distress,  1052. 

but  not  for  taking  things  affixed  to  the  freehold,  105S. 

of  the  inconveniences  attending  the  proceedings  in  re- 
plevin at  common  law,  1054. 

how  remedied  by  stat.  of  MarlebriJge,  ib. 

of  the  Stat  1  &  2  Ph.  &  Mar.  for  the  more  expeditious 
delivery  of  distresses,  ib. 

of  the  pledges  at  common  law  for  prosecution  of  suit, 
and  by  stat.  Westminster  2.  for  the  return  of  beast*, 
1056.  J 

of  the  difTerent  methods  pursued  by  sheriffs  in  respecto 
pledges,  1057.  ^^ 

bonds  from  the  party  replevying  may  be  taken,  lO^^' 

penalty  of  this  bond  not  fixed,  ib. 

of  the  bond  from  party  replevying,  and  two  sureties, 


INDEX. 

by  Stat  1 1  G.  8.  c.  19.  in  cases  of  distrtss  for  rent 
arrear,  ib. 

meaning  and  extent  of  the  condition  **  to  prosecute 
suit  with  effect;*  1058. 

of  the  extent  of  the  sheriff^s  liability  in  an  action  for 
not  taking  any  or  insufficient  pledges,  1059. 

in  what  case  the  court  will  grant  relief  against  sheriff 
on  a  summary  application,  1060. 

how  to  proceed,  wher^  defendant  claims  property,  1061. 

of  the  different  forms  of  writs  for  the  removal  of  pro- 
ceedings out  of  inferior  into  superior  courts,  ib. 

1.  pone  at  common  law,  1069. 

2.  pone  under  stat.  Westm.  2.,  ib. 

3.  recordari  facias  loquelam,  1063. 

4.  accedas  ad  curiam,  ib. 

what  property  the  plaintiff  ought  to  have  to  maintain 

replevin,  1064. 
where  husband  may  sue  alone,  ^3,  264, 1064. 
where  join  in  replevin  with  wife,  ib. 
of  the  declaration  : 

venue,  1065. 

locus  in  quo,  ib. 

what  advantage  may  be  taken  of  omitting  the 
name  of  the  place  where  beasts  are  taken,  ib. 

rule  as  to  naming  the  place  explained,  ib. 

how  the  goods  must  be  descrioed,  1066. 

of  pleas  in  abatement,  1067. 
of  the  judgment, 

1.  for  plaintiff,  108K 

2.  for  defendant,  ib. 
at  common  law,  ib. 

by  Stat.  17  Car.  2.  c.  7.  in  cases  of  distress  for  rent 
arrear,  1082. 

1.  on  nonsuit  bejbre  issue  joined,  ib. 

2.  on  nonsuit  after  issue  joined,  1083. 

3.  on  verdict  against  plaintiff,  ib. 

4.  on  judgment  given  on  demurrer,  1084. 
judgment  at  common  law  not  superseded  by  this 

statute,  1085. 
see  Pleadings— Costs. 

REPLICATION: 

of  replying  de  injuria  sua  propria  absque  tali  causft  to 

son  assault  demesne,  37< 
of  the  meaniugof  this  replication,  when  pleaded  to  a  plea 

of  license,  1172. 
where  defendant  insists  on  a  matter  of  interest,  de  in-f 


INDEX. 

jurift  mjA  prmprik  cannot  be  pleaded  or  replied,  lOf  8t 

9,1161. 
of  replying  to  the  plea  of  liberum  teneoientiiiii,  1109. 
plaintiff  oiay  traverse  the  oonMoaiid,  1170. 

RESCUE: 

definition,  1088. 
reiiiedy,  ib. 

evidence^ 

1.  the  original  cause  ©faction,  ib. 

2.  writ  and  warrant,  ib. 

3.  manner  of  arrest,  ib. 

what  constitutes  an  arrest,  ib. 

of  executing  process  on  Sunday,  1089. 

4.  damage  sustained,  1090. 
for  rescue  of  distresses,  see  Distress. 

RESPONDENTIA  : 

nature  of  the  contract,  993. 

difference  between  bottomry  and  respoodentia  and  a 

ioan,ib. 
statutes  relating  to  money  lent  upon  reapoadentia,  ib. 

RETAINER: 

may  be  given  in  evidence  on  plene  administravit,  73^ 
of  the  right  of  retainer  by  an  executor,  798. 
executor  de  son  tort  cannot  retain,  7®. 
see  Lien. 

REVERSION : 

assignee  of  reversion  may  enter  for  non-payment  of  rent, 
&c.,  or  bring  covenant  by  stat  S3  H.  8.  c.  34.  438, 9, 
440. 

see  Covenant 

RIENS  IN  ARREAR: 

good  plea  to  deb*  for  rent,  557. 

of  pleading  riens  in  arrear  to  an  avowry  for  rent  artear, 
1078. 

S. 
SALE : 

action  cannot  be  maintained  for  price  of  goods  aoUt 

upon  credit,  until  the  time  for  credit  ia  expired,  6B. 
doctrine  relating  to  the  saleand  warranty  of  hofWs,MOl 
in  whom  the  property  is  upon  thesaleof  roeda,  1193. 
under  what  circumstances  vendor  may  reaeilhia  goodie  A* 
sale  is  complete  by  delivery  of  goods  tDictfrieii,'9f|t^ 
under  what  circumstanoea  iaal^pcr  mqr  sell  kmm Mt 

in  his  stable,  12^6  n. 


of  the  rate  of  salvage  as  settled  by  the  latt  prize  act, 

persons  preserving  goods  which  have  been  abandoned 
«    at  sea  are  entitled  to  a  compensation,  121L 

SCANDALUM  MAGNATUM: 

of  tlie  remedy  for  this  injury,  1091. 
how  to  declare,  1092. 

words  actionable  in  the  case  of  a  peer,  which  would 
not  be  in  the  case  of  a  commoner,  1093. 

SEA: 

of  plaintiffs  beyond  sea,  at  time  of  cause  of  action,  with- 
in what  thiie  they  may  sue,  135. 

defendants  beyond  sea,  at  time  of  cause  Of  action,  may 
be  sued  on  tlieir  return,  136. 

SEAMEN: 

of  their  wages : 

agreement  relating  to,  must  be  in  writing,  983. 

must  specify  the  wages  and  voyage,  ib. 

and  must  be  signed  by  seamen  within  three  days, 

ib. 
mariner  not  obliged  to  produce  the  written  agree* 

ment  in  court,  984. 
of  the^  penalties  imposed  on  seamen  for  desertion, 

ib. 
what  shall^be  deemed  desertion,  ib.  n. 
of  the  regulations : 

for  the.government  of  seamen  employed  in  the 

coasting  trade,  986. 
for  preventing  desertion  of  seamen  from  ships 

trading  to  the  West  Indies,  987. 
ship-owners  must  not  advance  to  seamen,  while 

beyond  sea,  more  than  a  moiety  ^  wages  due, 

t988* 

freight  the  mother  of  wages,  ib.  , 

if  ship  be  captured  seamen  lose  their  wages,  ib. 
ship  seized  by  way  of  retaliation,  and  afterwards 
restored,  dannot  be  considered  as  captured,  989. 
w^^e  impressed  seaman  is  entitled  to  wages  pro 
tanto,  990, 1. 
of  Ae^emeiies  for  tlie  recovery  of  seamen  s  wages : 
tin.  the  court  of  admiralty,  991. 
and  at  common  law,  ib. 

sSECOND  DELIVERANCE:  v 

^  W9lr«f}  when  it  mm  he  sued,  lOSii. 
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VST>EJL 

in  what  case  it  operates  as  supersedeas  to  the  i^htoo 
habeada,  ib. 

SEIZURE: 

owner  of  ship,  seized  as  forfeited,  cannot  tnitintaiD 

trespass,  609  n. 
hostile  seizure  is  not  necessarity  captttre,  so'  a^  to  de- 
feat seamen's  claim  for  wages,  9C^. 

SENTENCE: 

of  council  at  war,  where  evidence,  35. 

sentences  of  foreign  courts  of  admiralty  are  conclusive 
evidence,  in  actions  on  policies,  upon  all  subjects 
within  their  jurisdiction,  899»  900. 

where  a  warranty  of  neutrality  shall  be  falsified  by  fo- 
reign sentence,  900. 

but  these  sentences  must  be  legal  sentenceSp  903. 

SEQUESTRATION : 

nature  of  this  proceedmg,  180  n. 

SERVANt: 

see  Master  and  Servant 

SERVICE: 

of  declaration  in  ejectment,  657. 
of  notice  to  quit,  648. 

SET-OFF : 

at  common  law,  136,  519. 
*  b^  statutes  136,  519. 
how  defendant  may  conclude  his  plea,  ISt. 
debts  miiat  be  mutual  and  due  in  same  rij^t,  139,  dtt 
in  caseiB  of  executors,  139* 

cannot  be  of  debt  barred  by  statute  of  limitations,  140* 
cannot  be  of  a  penalty,  ib. 
reducing  demand  under  AOs.  does  not  affect  juradictioB 

of  superior  court,  14^ 
to  debt  on  bond,  519  to  529. 

SHERIFF: 

remedy  against,  for  escape, 

at  common  Iaw»  559* 
by  statute,  ib. 
liable  for  escape  after  recaption  oniesoape  ilrarrant,  56L 
must  appoint  deputies  to  make  replevins,  1054. 
•     Kable  wt  taking  insufficient  pledges*  1056^  9. 
cannot  be  made  a  trespasser  by  relation,  1159. 
cannot  justify  breaking  open  outward  door  to  execute 

process,  1174. 
tnnrer  lies  by  sheriff  against  pnaon  taking^  away  goods 
seized  in  e^cecution^  1196. 


ship  owners  not  liable  for  embezslon^nfe  by  niariners, 

.  POj*  fi>|:.a^  loss  e^eediog  value  of  vessel  and  freiglit, 
lb.  . 

>nojr  for  any  Joss  by, fire,  lb. 

nor  for  jewels,  &cu  unless  the  value  is  speciQed,  ib. 

action  against  ship-owner  must  be  brought  by  con- 
signee of  goods,  S73.    ' 

master  of  ship  has  no  lien  on  ship  for  money  expended 
^        ]     m  repairs,  1^3.. 

'tf  the  owner  of  a  ship,  having  chartered  her  for  a 
voyage,  assigns  her  before  the  voyage,  though  he 
i^erwards  assigns  the  charter-party  to  another,  if 
she  earns  freight,  the  assignee  of  the  ship  is  entitled 
to  the  freight,  as  incident  to  the  ship,  Morrison  v. 
{^arsons,  2  Taunt.  407.  ^ 

sale  of  the  whole  of  a  jship  by  part  owner  t»  not  equi- 
valent to  destruction,  so  that  co-tenant  way  mamtain 
trover,  1905  n. 

master  of  ship  has  no  general  authority,  by  law;  to  sell 
ship  or  cargo,  1905. 

see  Registry. 

SIMONY: 

definition  of,  504. 

statutes  relating  to,  505,  €. 

resignation  bonds,  where  good  and  wbfer^  «iino^iacal, 

507- 
case  of  Bishop  of  London  V.  Ffytdhe,  aOB* 
.  ground  of  the  decision  in  that  case,  dOS  n. 

SLANDER: 

ibQ^dalum  roagnatum  defined,  lOdL. 
statutes  relating  to,  ib. 
form  of  declaration,  1092^ 
what  words  are  actionable  in  the  case  of  a  peer, 
1093. 
of  the  action  for  slander,  1093; 

where  it  li^s  for  words  actionable  in  themselves, 
1094. 
';«':     ^  faoMv  words  are  to  be  construed,  109^4       .  . 
>•   of  words  not  actionable  ib  liheiM6lii;et»  1098. 
-  wltiit  special  damage  sufficient  tPSMPport  auction, 

•  ■  ''lb.  '^  '  '    •  ■••>..'  '..:7;t   -c  .:.,r 

yy.:     -'<  :;r  n  what  case  two  persons  a^yj^af^TM^^ 

where  the  republication  of  slaoaf  r  ift^i^ct40aable,ib. 
": >vJ3  v£.v  .of  the  declaration,  1099f*  ,         •    . ;! 


ineaDin^  of  the  term  innuetido,  1 100.    ** ' 
office  ot  the  innuendo,  ib. 
in  what  case  averroent  of  colloquium  is  necessfur. 
.1101.    \ 
jury  to  decide  whether  meaning'  in  siidfa  as  ii 

imputed  by  the  innuendo,  ib. 
evidence,  1103.  •  ' 

costs,  1104. 
see  Pleadings— Libel. 

SOCIETY  : 

one  member  of  amicable  society  cannot  maintain  tro?er 
against  another  for  taking  away  a  chattel  belonging 
to  the  society,  1204. 

SOLVIT  AD  DIEM,  AND  SOLVIT  POST  DIEM: 
^f  pleading  payment  at  common  law  by  statute,  513. 
if  bond  has  laid  dormant  for  20  years^  payment  will  be 

presumed^  514. 
doctrine  of  preaumed  payment  first  laid  down  by  Lord 

Hale,  515  n. 
indorsements  of  receipts  for  interest,  made  hy  obligee 

before  £0  years  elapsed,  will  rebut  presumption  of 

payment,  516. 
inaoroements  of  receipts^  after  20  years,  not  admissible, 

517  n. 

SPECIALTY: 

asaumpsit  will  not  lie  on  a  specialty,  405* 
exceptions  to  this  rule,  ib.  n.  ' 

STABLE-KEEPER: 

Ifable  for  the  negligence  of  his  servants,  96Si 

STAGECOACH:  ... 

proprietor  of,  how  far  liable  aa  common  carrier,  35a 

see  Carrier. 

STAMP: 

amount  of  stamp  duties  on  bills  atid  notes,  978. 

on  policies  of  insurance^.  846. 
stamp  must  be  of  proper  value  and  denomination,  278. 
wher^  new  stamp  is  required  on  bill  of  exchange,  281. 

on   policy    of  insurance^ 
B48  n. 

STATUTE  MERCHANT  OR  STAPLE  : 
in  what  order  to  be  paid  by  executors,  709. 

rSTATUTES: 

£0  H.  3.  C.4.  (stat,  Merton)  approvement  of  commoD» 

3j»7* 


INDEX. 

59  H.  S.  c.  4.  (#t»t  ,Mdrlebridge)  driying  distress  out  of 
county^  6^4. 

.     .    .  •  .    unreasonable  distress,  Q99* 

c.  21.  who  may  take  replevin  of  distresses,  1054. 

.    8  Edv.  1.  c.34«  (West  1*)  scandalum  magnatum,  '091* 

6  Edw.  i.  c.  1.  (stat.  Gloucester)  s.  2.  costs,1086, 1227. 
13  Edw.  1.  stat.  1.  c.  2.  (Westm.  2.)  pledges  to  prose- 
cute in  replevin,  1056. 

writ  of  pone,  to  remove  plaint, 
,   1062. 

second  deliverance,  1081.    ' 
<:.  ll.processof  executioninaccouiit 

7.    escape,  559. 
c.  23.  account  by  executors,  3, 716. 
c.  46.  approvement  of  comnK>n»'3li7. 
4  Edw.  S.  c.  7  actions  by  executors^  715. 
SI  Edw.  3.  stat.  1.  c^  11.  administrators,  3,  716. 
34  Edw.  3.  c.  16.  fine  and  non-claim,  670. 
45  Edw.  3.  c.  3.  exemption  from  titbes,  1128. 

1  R.  2.  c.  12.  escape,  560. 

2  R.  2.  c  5.  scandalum  magnatum,  1091. 
12  R.  2.  c.  2.  sale  of  offices,  60. 

c.  11.  scandalum  magnatum,  1092; 
15  R.  2.  stat.  1.  c.  13.  qualification  to  kilt  game,  800  n. 
23  H.  6.  c.  10.  bail  to  sheriff,  523,  528. 
1  R.  3.  c«  7.  fine  and  non-claim,  670. 

3  H.  7.  c.  10.  costfr— error,  1086. 

4  H.  7.  c.  24.  fine  aod  non-claimi  670.     * 
11  H.  7-  c.  20.  discontinuances  by  wife«  668. 

7  H.S.  c.  4.  recoverors — distress,  618. 

S.3.  damagesT-costs,  1086.' 
21  H.  8.  c.  5.  s.  3.  administration,  716  n. 

c.  11.  restitution  of  goods  feloniously  stolen, 

1203.    . 
c.  13.  s.  5.  clergymen  trading,  165  n. 
c.  19.  damatges,  costs,  &c«,  1086. 
«7  Hr8.  c.  20.  titbes,  1135. 
28  H.  84  c.  15.  wilful  destruction  of  ships — trial,  969  n. 

31  Hi  8«  c.  13.  8*  21.  dissolution  of  religious  houses, 

1135. 

32  H.  8.  c.  1.  stat.  of  wills,  777,  788. 

c.  2.  &  3.  limitation  of  avowry,  1079. 
c.  7.  s,  7.  recovery  of  tithes,  1125. 
c.  28.  lease  by  tenant  in  tail,  668. 

s.  6.  actof  husband— discontinuance,  669. 
c.  33.  descent  toiling  entry,  666. 
c.  34.  covenants-assignees  of  reversion,  338, 
9,  440. 
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32  H.TEf.  ^ek  1. 1  fine  Vtth  pt<JclaAatib^,^fi|o'& 

c.  37."  dirtress-^clersotjaF  representative,  &c„ 
61«.  '         '    '        -  -^'.  ^i^'! 

33  H.  8.  c.  39.  bond  to  the  fcmg;  7 10  ti.  • 

34  &  35  H.  a  a  4.  bankrupt,  109.  ^  -      '  -  •.  t 
37  H.  S.  <:.  9. «.  3,  osuty ,  509.       '  -  -  J ! 

«  &  3  Edw.  6.C.  13, 8;  1, e,^,  4^,  5, a.  ttthes,  1126—1139. 
3  &  4  Rdw.  6.  c.  3.  approvemertt,  387.        •     -  --  ^ 
5  *«  Edw.  6.  c.  16.  sale  of  offices,  60, 501. 
1  &  2  Pb.  &  M.  c.  1«.  driving  distress  out  of  batidred, 

694.  •  ' 

s.  3.  deliveify  Of  4itftre&i(e8, 103(4. 

"^"^  ^  -5  Elfz.  c;  9;  perjury,  784. 

13  Eliz.  c.  5.  fraudulent  conveyance,  541. 
0^5  J  ....        tl  7;  8. 1.  bankrupt,  166, 171. 

c.  8.  usury,  509. 
'-  ^         '       c.  10. 8. 3.  church  leases^  1130.  * 

C.  ?0.  rector's  lease,  1 155. 
llB  Elir.  c.  3.  s. «.  order  of  fiKation,  891  n. 
c.  5.  d.  1.  informer;  580. 

8. 3.  contpounding  penal  actions,  ib. 
97  Eliz.„c.  8.  error,  1095: 
31  filiz.  c.  5.  8.  6.  limitation  of  actions,  575. 

c.  6.  simony,  805, 6. 
43  ?fiz.  c.  9.  pobr,  617  n. 

c.  6.  8. 9.  costs,  41.  -    ,-  . .  • 

1  Jac  1.  c.  15.  s.  2,  bankfuptfl,  171. 

a.  10.  summons,  818. 
8. 14.  payments  to  bankrupt  protected, 

207. 

c*  *7.  8. 6.  qualification  to  kil)  game,  800  n. 
3  Jac.  1.  c.  7.  8. 1.  attornlefr— costs,  148,  ^i     -^  * 

c.  8.  costs  ill  error,  1086, 7.^ 

c.  18.  s.  5.  qualificatkm  to  kill  deer,  800  n. 

c.  15.  8. 4.  costs,  142. 
7  Jac.  1.  c.  5.  officers,  30, 825.  ,        

c.  11.  8. 6.  quaUfication  to  kW^gatti^MD  n. 
fil  Jac.  1.  c.  4.  penal  actions,  578i  9*  ,  «  - 

c.  12.  s.  5.  venue  in  rtttWiia^against  J.  P.  ftc 
costs,  28,  819,  820.     • 

e,  1 6.  tftat  of  limitation^  %.  1 , 2.  p.  673,4.  s.  S. 
p.  4, 14, 124,  55f  ,*ife/l«»,4087, 
1147, 1210*  s»  4.  p.  132.  8.5.  p.  1076, 
1184.  S;  7.)k435,  1097. 

?>'^.:    r    •  ^     ^  ^^^  costs,  11^4* 

c.  Vf.  is.  2.  usury,  509.        » 

p.  19.4l;«.  baBksepts,  >74r  ai  15.  p.  1S6. 
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12  Can  S.  c.  13.  8. 2.  usury,  509. 

1 3  Car.  2.  stat  2.  c  I.  corporation  act^  1031. 
16  Can  2.  c.  6.  wilful  ^^fttruction  of  ships,  92Si 

c^  7»  s»  2»  9-  g&Oiicig*  1941. 

16  &  17  Can  2.  c.$.  Jeofails^  539,  582, 1151. 

fik  3.  bail  in  error,  690, 1(>87. 
s.  4.  damages,  costs,  ^L 

17  Can  2.  c.  7.  replevin — costs,  1082,  3,  4. 
29  &  23  Car«  2.  c.  9.  cos  to,  39,  1184. 

c.  25.  s.  2.  appointmentpf  game^keepersy 
802. 
S.3.  qualification  to  kill  game, 800. 
25  Can  2.  c.  2.  test  act,  1032. 

29  Can  2.  c  3.  &  1.  statute  of  frauds,  749«  s.  2.  ib.  s.  S. 

p.  752. 
s,  4.  agreement,  47«  lo7,  721, 7o3«  s.  5. 
p.  776.  s.  6.  p.  788-  s.  12.  p.  777. 
s.  17.  p.  157.  769. 
c.  7.  s.  6.  Sunday,  817, 1089. 

30  Can  2.  c.  7*  s.  2.  executor  de  son  tort,  713  Q» 
2  W.  &  M.  c.  5.  s.  2.  sale  of  distress,  624, 5. 

s.  3.  loose  corn  and  bay-HJisties^  6l6» 

3  &  4  W.  &  M.  c.  12.  s.  24.  carriage  of  gopds,  370. 

c.  14.  devisee  diargeable  with  heir,  406» 
543,  4. 
s.  5*  liability  of  heir  after  alienation, 

541. 
8. 6f  riens  per  descent,  542. 

4  &  5  W.  &  M.  c  18.  filing  informations,  1025. 

c.  20.  s,  2.  dogget  of  judgments,  710  n^ 
.     /  c»  23.  s.  4.  game-keefvers,  803^ 

&  10.  costs,  1188. 
c.  24.  s»  12,  e:(ecutQr  of  executor,  713  n« 
TiL&W^S.  c  4*  Treatiqg  Act,  594, 

c,  6«  a.  8, 9.  recovery  of  tithes,  1125,   > 
,    *    ~'  I  *  c*224S.2jI.  registry  de  novo,  1219,  1221, 

1224. 
^.  ?  ^  •  .  c:*  3^1  .tithe6r-<|uakers,  1126. 

V  :  fi&»WtJSL  c.  li.s,l,  costs  on  acquittal,  40, 1086,1227. 
•:  .ji      .   . '  «•  i  co»ts  in  error,  ^087. 

Si»d..costa-^tithes,  1134. 
S44».  wilful  and. malicious  tre&pasi 

CQ^tS,  40,  11^4    . 
•  *>I    i  J 1 J^  9l\  f»^p«w  564j  5§8>  Qlh 


INDEX. 

9  &  10  W.  3.  c.  7.  nusaoce,  3964 

C.I7.  bi I l»t)f  exchange,  protest, 307,8. 

8.  5.  lost  bilts,  310. 
c.  44.  ViBsii  India  Company, moBopoly,  8SJ. 

I  i\nn.  Stat*  2.  c.  6.  s.  2.  escape,  561. 

€•  9.  8. 4.  wilful    destruction  of  ships, 

8(>2  n. 
S  &  4  Ann.  c.  9>  s.  4,  5,  7,  8.  bills  of  excfaiiDge,  pro« 

test,  308,  9,  10. 

4  Ann;  c.  16.  s.  4.  pleading  several  matteiB,  589, 107a 

s.  6,  .7.  venire,  bS2. 

5.8.  view,  1186. 

s.  12.  payment  of  bond,  519,  614. 
s.  16.  bringing  action  after  claim,  677. 
s.  17, 18,  19.  limitation  of  actions,  999: 
s.  90.  assignment  of  bail-bond,  5^. 
s.  97*  i^ccQunt,  9,  3,  du 

5  Ann.  c.  14.  s.  9, 3, 4.  game— sale  of,  &c.  804,  6, 6. 

7  Ann.  c.  19.  s.  5,  traders*protection,  187. 

8  Ann.  c.  14.  s.  6, 7.  distress  after  lease  determined,  691. 

9  Ann.  c.  6.  s.  57.  assurances  on  marriages,  834  n. 

c.  14.  gaming,  916,  288, 500, 576,  1949. 
c.  90.  quo  warranto^  1096. 
c.  95.  s.  1.  game-keepers,  809. 

8. 9.  game — sale  of,  806. 
8. 3.  destroying  game  in  night  time, 807. 

10  Ann.  c.  15.  s.  3.  bankrupt — -liability  of  partners,  995. 
19  Ann.  stat.  9.  c  19.  simony,  506. 

c.  16. 8. 1.  usury,  989,  509. 
c.  J  8.  salvage,  1911  n. 

3  Geo.  1,  c.  11.  game-keepers,  809. 

c.  13.  pilotnpe,  908  n. 

c.  15.  s.  8.  death  of  sheriff,  570. 

4  Geo.  1.  c.  19.  wilful  destruction  of  ships,  869  n« 

6  Geo.  1.  c.  la  s.  19.  insurance,  69,  851. 

7  Geo.  1.  c.91.  s.  9.  bottomry,  993. 

s.  14.  pilotage,  0(>8  n. 
c.  31.  bankrupts,  secuWties  payable  at  future 
^  day,  934,5. 

8  Geo.  I.e.  19.  s.  1.  action  of  debt,  game,  807* 

c.  C4.  s.  7.  seaman's  wages,  98^. 

II  Geo.  1.  c.  4.  election  of  mayors,  &c.  957- 

c.  99.  s.  6, 7*  wilful  destruction  of  ships,  869  n. 
c  30.  s.  43.  assurance  companies—pleading,  I 

880.  ! 

4  Geo.  9.  c.  99.  s,  IS.  set-off,  136, 7, 590,  1080. 
c.  93.  s.  93.  attoniies*  bill,  150. 
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c,  24.  bribery,  584. 

c.  30.  8. 1;  «,  7,  8.  seamen— wage«,  983, 4, 

s.  3, 5,  6.  penalties  for  desertion,  984»  5. 

4  Geo.  £.  c.  tl8. 9. 1.  tenants  holding  o^eif  after  notice,  548. 

8.  2.  ejectment— -entry  for  rent  arrear,  6SS.  . 
8.  4.  payment  or  tender  of  rent— stay  of  pro- 
ceedings, lb. 
8. 6.  rent  seek,  &c. — distress,  613. 

5  G.  2.  c.  20.  pilotage,  908  n. 

€.  30. 19.  7*  general  plea  of  bankruptcy,  2€2. 
8. 9.  second  bankruptcy,  227. 
8.  11.  bankrupt,  certificate,  83. 
8. 12.  avoiding  certificate,  228. 
8.  22.  bankrupt,  written  securities  payable  at 

future^day,  2S5,  6. 
8.  23.  assignment  of  bond,  221. 
8.  24.  bankrupt,  172.  s.  39.  p.  166^  167  n.  6. 40« 

p.  170. 
8.  28.  set-oft*,  230. 

7  G.  2.  c.  8,  Btock-jobbing  act,  292. 

c.  15.  liability  of  Bhip-6wner8,  368.  '  ' 

c.  20.  8.  1.  mortgage;  stay  of  proceedings, 636  lu 

8  G.  2.  c.  24.  8.  4,  5.  set-off,  137,  521. 
9^G.  2.  c.  38.  bribery,  588. 

11  Geo.  2.  c.  19*  8. 1.  fraudulent  removal,  distress,  62S« 

8. 8.  growing  crops,  &c.  distress,  616, 628, 9. 
s.  12.  ejectment,  notice  to  landlord,  661. 
8.  14.  action  for  use  and  bccupation,  1229. 
8.  15.  executor  of  tenant  for  life,  appop- 

tionment  of  rent,  556,  716. 
s.  18.  double  rent— distress,  551  ,.614. 
s.  19.  irregularity  in  distress,   628,  1159i 

1204. 
8.  21.  general  issue,  1164. 
8.  22.  avowry  for  rent  arrear,  1076. . ' 
8.  23.  sureties  in  reptevin,  1059. 

12  Geo.  2.  c.  13.  s.  6.  attornies,  153. 
IS  Gea  2.  c.  19-  horse  racing,  1243. 

17  Geo.  2.  c.  38,  s.  8.  distress  for  poor's  rate— trespasser  ab 

initio,  628.  - ' 

18  Geo.  2.  c.  34.  s.  11.  horse  racing,  1243. 

19  Geo.  2.  c.  32.  s.  1.  payments  by^  bankruplt  protected, 

211. 
c.  34.  s.  16.  seizure— (^osts—damage8»  1203. 
c.  37.  8.  1,2,  3.  assurance — interest,  908. 

8.  4.  re-assurance,  908.  ^  "^ 

s.  5.  bottomry,  923,  ' 
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n  Geo. «.  Ci  M.  s.  5.  carriage  df  goods,  370. 

89  Geo*  ^  47«  8.  &  Souihwark  Court  of  Elequests^  Act, 

149  a. 
^  Geo.  ^  c  S8.  B.  19.  BaggestioB,  coats»  148* 
£4  Gea  9.  c  1&  s.  S.  venire,  5SS. 
e.  4a  Gin  Act,  &6»  fi(0« 

c.  44*  s.  1,  9, 5.  notice  of  oetioD  againt  J.  P., 

690,892. 
8.  9.  tender  of  aiaeads;  891. 
ftp  4.  bringing  money  into  court,  899. 
t.  &  demand  of  copy  of  warrant  899, 3. 
S.7.  Terdict—^cosU,  894. 
a.  8.  limitation  of  action  agaiaat  J.  P., 
&c.,  ib. 

95  Geo.  9.  c.  &  s.  1,  9,  &  atteetiag  execution  of  wilb, 

784. 

96  Gea  2.  c.  9.  game— limitation  of  action,  807, 809  n. 

c  19»  8. 5.  compensation  for  saving  ship  or 

goods,  1911  n. 
c.  SS.  marriage  act,  16  to  99. 
M  Geo.  9.  c  19.  8. 1, 9.  game--^«ale  of,  804  n. 
99  Geo.  9.  c.  S&  approvement  of  common,  387. 
31  Geo.  9.  c.  40.  s.  11.  factor,  735. 

c  41.  approvement  of  common,  387* 
fi  Geo.  3.  c.  19.  8. 1,  game,  806* 

s.  5, 6.  costs,  ib. 
4  Geo.  3.  c.  33.  bankrupt,  179. 
7  Geo.  3.  c  40.  carriage  of  goods,  371. 

13  Geo.  3.  c.  55.  game,  SOS. 

8. 19.  costs,  809. 
c.  78.  s.  19, 69*  highway,  1181  n. 
c.  80.  game,  807. 

14  Geo.  3.  c;  48.  s.  1,9,  3.  assurance  on  lives,  995, 1941. 
17  Geo.  3.  c.  49.  brickmaking,  59. 

c.  50.  a.  10.  auction  duty,  159  n. 
19  Geo.  3,  c.  56.  s.  5,  6,  7»  19.  auction  duty,  l60*n.. 
91  Geo.  3.  c  53.  marriage  in  chapels  erected  since  Mar- 
riage Act,  17  n« 
99  Geo.  3.  c.  95.  s.  1,  9, 3.  ransom  of  vessels.  857- 
93  Geo.  3.  c  70.  s.  30,  34.  protection  of  exciacitiBeers, 

99, 93  n. 
S4:  Gteo.  3.  c  47*  8.  35.  protection  (^  custom-house  of- 
ficers, 99. 
il6  Geo.  3.  c;  44.  policies  ot  inauranc^  837. 

cw  50.  s.-  9.  deputations  of  gamekeepers— 

cec lifioite,  803. 
96  Geo.  3.  c.  60.  registry  of  ahtps^  916^  496, 1916, 1918, 

1994. 
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96  Geo;  S.  c.8&iiAbiH«y  of  Bbfp4[>«iea,3(»;; 

27  Geo.  S.  c.  1.  iHBunmce  on  lottery  tickets,  884  lu 

c.  29.  parish ioiief^^witoess,  582.     ' 
98  Geo«  S»c<  34.  •.  14«  r^stry  of  sbips  de  aoro;  f224. 
c.  37.  s/SO.  auction  duty,  161  u. 
c.  56.  policies  of  insurante,  887* 
i  &d  GeOt  S»  c.  50.  8. 10.  duties  on  advertisements,  940  n. 
31  Geo.  S.  c.  85*  stamp— bills  of  exchange,  281  n. 
c.  35.  witnesses,  783. 
.   a  39.  seamen,  SS6. 
88  G.  3.  c.  58.  limitation  of  time  as  to  quo  warranto  in- 
formations, 1035.  . 
i4  Geo.  3.  c.  88.  registry  of  sbips,  816, 1818, 9»  1881. 
35  Geo.  3.  c.  63.  s.  13.  policy — stamp,  848  n. 

37  Geo*  3.  c.  45. 8.  9.  Bank  Act,  144  n.  ' 

c.  73.  seamen — wages,  986,  7* 

c.  78.  pilotage,  908  n.  :? 

G.  90.  s.  10. administering  without  probate,698. 
c.  136.  stamfH-bills  of  exchange,  881. 

38  Geo.  3.  c.  78.  newspaper— publicAtion,  939. 

c.  87.  a«l,4,  5.  absence  of  exedutorb^ond 

sen,  704. 
8. 6.  in&nt  executor,  tb«  .  ^ 

S9  Geo.  3.  c.  34.  B.  5.  game,  808. 

40  Geo.  3.  c.  50.  game,  807.  •  :: 

41  Geo.  3.  c.  10.  poticy«'--8tamp,  846  n. 

48  Geo.  3.  c.  85.  s.  0.  protection  of  pemons  bMding 

puUie  emplovtn^nts,  fi& 

,43  Geo.  3irC.  18.  amendment  of  B«nk  Act^  144  k^' 

c.  46.  8.  4.  action  on  judgment— costs,  547. 
c.  57.  ijontoy,  896,  7. 
c.  187.  8. 6.  stamp-^biUs  of  exchange,  881* 
C.141.  protection  of  J.  P.,  884,  5.    •  ' 
c,  158.  pilc^age,  908  n.  •  I 

c.  160.  s.  39»  40, 41.  Prize  Act,  858,  9. 

44  Geo,  3.  e.  7.  marriage  in  chapels  erected  sinoe^Mar- 

riageAct,17  n.  j 

c.  98.  8.  64  paper  duties,  846  n. 

45  Gfeow  3v  c.  184.  bankrupt,  173. 
t    '46ii^i  ^.  c  135.  bankrupt,  808  to  810.  > 

48  Geo.  3.  c.  53,  duty  <)n  game  certificates,  818. 
'^>^  t.  93.  s^  84 appoiptment  otigamefceepd^'SOS. 

c.  183.  discbarge  of  debtors,  567,  8. 
'  c:  I9r«  marriage  in  ebapels  erecMiJ  <iBnce 
--!!/(/  J : ,         *  Marriage  Act,  17  uu 

c/f^g.  stamp  duties— bills  of  exchange,  878 
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48  Geo.  Sw  c  149.  8ch.  part  I.  poli€]f^--«tamp  duties, 

846,7,9«a 

49  Geo.  5.  c.  118.  bribery,  586. 

c.  121.  s.  9.  bankrupt— execution*  910. 

s.  6.  bankrupt — assignees,  998. 
•    8.  8.  surety  for  bankrupt  may  prove 
under  Gommissiou,  994. 

8.  9.  bankrupt — proof  of  debt  pa}'a- 
ble  at  future  day,  936. 

8. 10.  bankrupt-— commission*  proof  of 
trading,  &c.  939. 

8.  19.   bankrupt — action   against  as- 
signees, 990. 

8. 14.  creditor  suing  estopped  from 
proving,  998. 

s;  19.  bankrupt^essee,  996. 

STOCK: 

where  bond  for  securing  money  paid  for  stock-jobbing 

differences  is  good,  88  n. 
bill  of  exchange  given  for  the  amount  of  stocK-jobbing 

differences  cannot  be  enforced,  991. 
dividends  in  the  public  funds,  not  apportionable,  556  n. 

SURCHARGE: 
of  common,  390. 

SURETY: 

if  a  creditor  give  time  to  the  principal  debtor,  the  col- 
lateral sureties  are  discharged,  3^. 

principal  cannot  be  released  without  its  operating  for 
the  benefit  of  the  surety,  349. 

SURGEON: 

whether  a  surgeon  and  apothecary,  not  qualified,  is  to 
be  considered  as  an  inferior  tradesman  within  the 
Stat  4.  and  5  W.  and  M.  c.  93.  s.  10.,  118a 

SURRENDER! 

defendant  discharged  out  of  custody  on  giving  bail  bond 
cannot  surrender  himself  without  assent  of  sheriff, 
639  n. 

by  Stat  of  frauds,  leases,  &c.  cannot  be  surrendered 
without  deed  or  note  in  writing,  769. 

heir  of  copyhold  estate  may  surrender  before  admit- 
tance, 636  n. 

until  admittance  of  surrenderee,  copyhold  reaiains  in 

surrenderor,  ib. 


A 


tl 


XNDEXL 
T. 


TAX: 

a  w^ger  on  the  amount  of  a  tax  is  illegal,  1245. 

covenant  to  pay  property  tax,  void,  426. 
TENANCY: 

at  will  not  favoured,  641. 
TENANT : 

tenants  wilfully  holding  over  after  notice  given  by 
landlord,  forfeit  double  the  yearly  value,  648. 

tenant  holding  over  under  a  fair  claim  of  right,  does  not 
hold  over  wilfully,  549  n. 

tenants  holding  over  after  notice  given  by  themitelves, 
are  liable  to  double  fent,  551. 

V7bat  things  are  considered  as  fixtures  as  between  land* 
lord  and  tenant,  1198. 

under  a  lease  for  fourteen  or  seven  years,  the  tenant  only 
has  the  option  of  determining  it  at  the  end  oi  the 
first  seven  years,  406  n. 
TENANT  IN  COMMON: 

may  maintain  account  against  his  companion,  2. 

how  the  declaration  must  be  framed,  ib. 

how  he  must  declare  in  ejectment,  654.  * 

what  acts  of  tenant  in  common  shall  amount  to  an  ouster 
of  companion,  675. 

one  tenant  in  common  may  maintain  trespass  again9t1ii# 
companion  for  mesne  profits,  693. 

one  tenant  in  common  cannot  maintain  trover  ag&ipst  his 
companion,  except  where  there  has  been  a  destruc- 
tion, or  something  equivalent  to  destruction,  of  the 
chattel,  1905. 

tenants  in  common  must  join  in  actions  relating  to  per- 
sonalty,    * 
as  in  an  avowry  for  taking  cattle  damage  feasant, 

1072. 
and  on  stat  for  not  setting  forth  tithe,  1144. ' 
tenentfi  in  common  may  join  in  action  for  a  n usance, 

lOia 
TENDER: 

plea  o^  in  assumpsit,  149. 

what  shall  be  a  good  tender,  143. 

at  what  time  the  tender  must  be  made,  144. 

tender  to  agent  authorized  to  receive  payment  is  good, 

ib. 
in  what  form  a  tender  must  be  pleailed,  145. 
cannot  be  pleaded  after  imparlance,  146. 
of  the  replication  to  a  plea  of  tender,  ib. 
after  a  tender  there  cannot  be  a  nonsuit,  ib.  sed  quae, 
tender  and  refusal  equivalent  to  performance,  105. 
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t^-r.  iMiidir  ttd  %-€^ttl  Will  Min^pptm  plA^^  frnfmait 

aftertbedty,  514. 
^r.  .  tender <iffltnem0b«fovedi8tre«i  iHake»'ittmhiw<uf,  107& 

•  after  distress,  atid  before  impouading, 
makes  detainer  unlawfol,  ib. 
Gaonot  be  pleaded  in  ?^p}evrt^  under 

Stat.  %l  Jac  1.  c.  16.,  ib.  - 
but  may  in  trespass,  lf%. ' 
latitat  may  be  replied,  ib.  - 
TIMBER: 

timber  trees  of  20  years  growth  are  exempt  from  tithe, 

1128.      . 
landlord  may  maintain  troxner  for  timber  cut  down  dur- 
ing continuance  of  lease,  1191. 
tenant  for  life,  without  impeachment  of  waste,  is  enti- 
tled to  timber  at  the  moment  when  it  is  cut  down,  ib. 
trustees  of  an  estate  pur  autre  rie  cannot  maintain  tro« 
verfor  trees  felled^  ib*  . 

TITHES: 

definition,  1124. 

remedy  for  by  stat.  32  H.  8.  c.  7.,  1125. 

by  assumpsit  for  a  composition,  ib. 

proof  necessary  to  support  this  action,  ib. 

interest  not  recoverable  unless  day  fixed  for  paybient,  ibw 
sedquae. 

remedy  for  recovering  small  tithes  under  40s.,  by  ap- 
plication to  two  J.  P.,  ib. 

in  case  of  qiiakers,  1126. 

land-owner  may  maintain  an  action  against  ,ti6he»owner, 
for  sufTering  tithe  to  remain  on  the  land  an  unreason- 
able time  after  it  was  set  out,  1008. 

but  this  action  cannot  be  maintained,  imiess  tithe  has 
been  duly  set  out,  ib. 

how  the  tithe  of  hay  should  be  set  out,  ib. 

provisions  of  stat  2  &  3  Edw^  6.  c*  13.  for  not  setting 
out  tithes,  1126. 

first  section,  ib. 

when  actions  of  debt  were  first  brought  on  this  WtaMte, 

1127. 
predial  tithes,  ib*  .  ^ 

what  are  such,  1128.  -  /  ^iT 

where  tithes  of  wood  may  be  taken>  ibu 
timber  trees  of  20  years  growth  exempt*  it|.,  ^ 
•t^  ...  iD§re  non-payment  of  tithes,  for  mon^  than  40  years, 
will  riot  exempt  party  from  pi^i^g#  1129. 
parol  ilgreement  for  letaining  tithes  ^  gOQ^il  13a 
""       what  notice  must  be  given  to  .deterroi|)e  n  compositiofli 
1131. 


fNOBX. 

c^wnfaaUioo  detcmuBas.  on  deadk  <if  an  ioctinihQiit,  and 

is  not  binding  on  succesBor^  1131. 
second  «ectioo  of  alat  9  &  $  £dw«  fr  velaling  to  the 

remedy  in  £ccleftia»tioal  Courts  and  ooats,  1134. 
third  sectiopy  as  to  tilbe^  of  cattle  feeding  on  waste,  ib. 
/ouriksectii^n^  a$  to  exemptions: 
1.  by  laws  of  the  realm,  ib. 
9.  statutes,  1135.  ' 
3.  privilege,  ib. 

1.  by  papal  bull,  ib. 
9,  by  composition,  ib. 

3.  by  order,  as  Cistertians,  Templars,  Hospi- 

tallerB,  ib. 

4.  unity  of  possession,  1136. 
q/  exemptions  by  laymen  at  common  law : 

1.  by  composition  real,  1137. 

£.  de  modo  decimandi,  ib. 
definitions  of  composition  real,  1138. 
evidence  to  support  it,  1139. ' 
fifth  section,  relating  to  barren  heath  or  waste  ground, 

being  exempt  for  seven  years,  ib. 
what  shall  be  considered  as  barren  land«  ib. 
of  the  persons  to  whom  tithes  are  due : 

rector,  king,  vicar,  1142. 

by  whom  action  on  stat  may  be  brought,  1143. 

party  bringing  action  must  be  entitled  to  titlies  at 
time  of  severance,  1144. 

action  must  be  .brought  by  party  grieved  only,,  ib. 

may  be  maintained  6^^  executors,  but  not  against,  ib. 
'    .        agamst  whom  the  action  may  be  brought,  ib« 

declaration: 
,    .  ,     DOt  necessary  to  set  forth  title,  1145.  , - 

ev^deh'.e: 

possession  prima  facie  evidence  of  title,  1147., 

what  may   be  given  in  evidence  on  general  issue, 
1148. 
see  Judgments— Pleadings — ^Verdict. 

infant  cannot  trade,  118. 

what  bonds  in  restraint  of  trade  are  good,  46& 

TRANSITUS: 

stoppage  in  transitu,  1106. 
doctrine  of,  ib. 
,^.:  ...  owes  its  origin  to  courts  of  equity,  but  is  now 

' '     a  legal  right,  ib. 
'     who  sliall  be  considered  as  capable  of  ejceiiislng 
^         :'       this  right,  HOT.  .c   • . ;  / 


uniet  what  cf fcotMtatic^  the  HhmMb  shall  be 

coDBidered  al  centitiBHig;,  Ui^. 
when  the  transttus  is  deteraitned,  111.6. 
how  far  the  negociatioo  of  tbebiR  of  lading  may 

tend  to  defeat  the  right  of  stopping  in  transitu, 

ll^S. 

TRESPASS: 

of  trespass  quare  clausum  fregit,  1159. 

where  it  may  be  maintained,  1153. 

plaintiff  must  have  exclusive  possession,  iU  n. 

but  tortious  possession  is  sufTicient  against  wrong- 
doer, 1155. 

of  trespass  for  taking  goods,  1156. 

constructive  possession  sufficient  to  maintain  the 
action,  ib. 

trespass  lies  for  gleaning,  1157. 

where  trespass  will  not  lie,  1158. 
of  the  declaration :   1160. 

venue,  ib. 

of  alleging  the  commission  of  the  trespass  posi- 
tively, and  not  by  way  of  recital,  1161. 

day,  ib. 

of  the  continuaudo,  ib. 

in  trespass  for  taking  goods,  the  goods  must  be 
specified,  1163. 

and  that  they  were  the  plaintiff's  goods,  ib. 

how  to  declare  for  taking  deer,  ib. 
qf  the  general  issue  : 

title,  lease  for  yea^rs,  &c.  may  be  given  in  cvi- 

'  dence  under  the  general  issue,  1164. 

but  not  profit  a  prendre  or  easement,  1165. 
of  the  common  bar^  or  liberum  tenementum,  1167* 

history  of  this  plea,  ami  different  forms  in  which 
it  was  pleaded,  ib. 

of  the  new  assignment,  ib. 

inconveniences  resulting  from  the  common  bar 
and  new  assignment,  1168. 

rules  of  court  for  the  remedy  of  these  inconve- 
niences, ib* 

§te  Accord  an^  Satisfaction — Estoppel — Licence 
— Process-^  Way  —Tender — ^Costs. 

TROVER: 

definition  of  this  action,*  1190. 

requisites  to  maintain  the  action ; 
-    1.  absolute  or  special  property,  ib. 

nature  of  absolute  property,  1191. 
the  right  of  property  must  be  complete,  1193* 
special  property  dehned,  1195.       .     ^^* 
oases  illustrating  the  nature  of,  ib. 


INDE^. 

^.  right  of  possession  >  1197« 

3.  trover  will  not  lie  for  things  fixed  to  the  free- 

hold, 1196. 
what  shall  be  deemed  fixtures  a^  between  heir 

and  executor,  executor  of  tenant  for  life  and 

remainder  man,  landlord  and  tenant,  ib. 
what  things  tenant  may  remove,  1900. 
^  where  standing  corn    belopgs   to  devisee  of 

land,  1199  n. 

4.  wrongful  conversion, 

what  shall  be  considered  as  a  conversion,  1200. 
by  whom  trover  cannot  be  maintained : 

by  one  tenant  in  common,  &c.  against  another,  1904. 
but  if  tenant  in  common  destroy  the  thing  in  com- 
mon, trover  will  lie,  1905. 
rule  that  tenant  in  common  cannot  maintain  trover 
against  his  companion,  holds  only  where  the  taw 
considers  the  possession  of  one  to  be  the  pos- 
session of  both,  1206. 
that  all  the  part  owners  have  not  joined  can  be 
pleaded  in  abatement  only,  1207* 
declaration  : 

venue,  1207. 
form  of  declaration,  ib. 
how  the  goods  must  be  described,  ib. 
hpvv  possession  must  be  stated,  1208. 
of  trover  by  and  against  husband  and  wife,  1209* 
plea  : 

not  guilty,  1209. 

what  may  be  given  in  evidence  under  it,  ib. 
statute  of  limitations,  1210. 
evidence  : 

what  necessary  to*  support  the  action,  1215. 
of  proving  instruments,  &c.,  ib, 
debenture,  ib. 
bill  of  exchange,  ib. 
certificate  of  ship's  registry,  ib. 
in  trover  for  a  ship,  what  proof  necessary,  1216. 
legislative   provisions   respectino;   the   re^i?itry  of 
merchant   ships,    and  construction   thereof,   in 
adjudged  cases,  ib. 
what  shall  be  evidence  of  a  conversion,  1£24. 
possession  must  be  proved  in  defendant  himself^ 

1527. 

in  \vhat  cases  the  court  will  s;lay  proceedings  on 
bringing  the  subject  matter  ot  the  action  into 
court,  and  on  payment  of  costs,  ib. 

see  Costs^— Judgment— Lien. 
▼01..  ii«  %z 


INDEX. 

TRUST: 

under  what  circumstances  court  will  presume  an  out- 
standing term  surrendered,  633* 

if  it  appear  that  legal  estate  is  outstanding  in  another 

'  person,  cestui  que  trust  cannot  recoyer  in  eject- 
ment, 634. 

devisee,  or  executor  in*  trust,  may  be  a  witness  in  sup- 
port of  the  will,  788. 

u. 

USE  AND  OCCUPATION : 

where  assumpsit  for  rent  arrear  might  have  been  main- 
tained at  common  law,  1229. 
Stat.  11  G.  9.  c.  19-  s.  14.  which  gives  the  action  for 

use  and  occupation,  ib. 
remarks  on  this  section  of  the  statute  by  Eyre  C.  J., 

1230. 
form  of  declaration,  ib. 
semble  that  the  name  of  parish  where  lands  lie  may  be 

omitted  in  the  declaration,  1231. 
use  and  occupation  lies  where  there  is  an  agreement 

for  lease,  though  by  deed,  ib. 
occupation  of  tenant  of  defendant  is  occupation  of  de- 
fendant, ib. 
use  and  occupation  cannot  be  maintained  against  one 
person,  for  the  occupation  of  another,  unless  that  oc- 
cupation has  been  permitted  at  the  request  of  the  de- 
fendant, and  that  request  must  be  proved,  1232. 
use  and  occupation  lies  against  tenant  from  year  to  year, 

notwithstanding  his  bankruptcy,  1234. 
defendant  cannot  plead  nil  habuit  in  tenementis,  or  im- 
peach the'  plaintiff's  title,  1235. 
defendant  cannot  shew  that  plaintiff's  title  has  expired, 

123& 
judge  will  not  deduct,  at  nisi  prius,  the  amount  of 
property  tax,  ib. 

USURY : 

bill  of  exchange  usurious  in  its  inception  is  void,  289* 

statutes  against  usury,  509. 

bow  the  plea  of  usury  must  be  framed  to  debt  on  bond, 

510. 
bond  originally  good  cannot  be  avoided  in  the  haiids  of 

a  bona  fide  holder,  on  the  ground  of  subsequent 

usury,  ib. 
substituted  security,  given  for  security  tainted  by  usuryi 

is  void,  ib. 


INDEX. 


V. 

VARIANCE: 

what  will  be  fatal  in  assumpsit^  97. 

in  an  action  on  a  bill  of  exchange, 
331. 

on  a  promissory  note, 
334. 
where,  on  the  face  of  a  receipt,  it  appears  that  money 
was  paid  for  a  horse,  defendant  cannot  prOve  a  dif- 
ferent consideration,  in  order  to  take  advantage  of  a 
variance,  604. 
material  variance  between  deed  declared  on  in  cove- 
nant and  deed  produced  in  evidence,  may  be  taken 
advantage  of  on  non  est  factum,  475. 
immaterial  variance  between  parish  laid  and  proved  in 
ejectment,  687. 

VENUE: 

of  hying  the  venue  in  actions 

for  adultery,  14. 

assault  and  battery,  28. 

assumpsit,  95. 

covenant,  460. 

debt    on    bond,    dated 
abroad,  489. 

debt  on  judgment,  546. 

debt  by  executor  of  one 
seised  of  rent  service, 
&c.,  548  n. 

debt  for  rent  arrear,  552. 

debt  for  escape,  570. 

ejectment,  654. 

false  imprisonment,  816. 

nusance,  101 L 

replevin,  UHib. 

trespass,  1160. 

trover,  1207. 

VERDICT: 

in  actions  against  joint  trespassers,  verdict,  severing  the 
damages,  wiU  be  bad ;  but  may  be  cured  belbre  judg- 
ment, by  entry  of  nolle  prosequi  against  all  delend- 
ants  but  one,  38. 

verdict  in  ejectment  shall  be  taken  according  to  the 
title,  688. 

in  debt  on  stnt.  2  &  S  \i.  6.  for  not  setting  out  tithes, 
how  plaintiff  shall  recover,  114i>. 


INDEX. 

where  there  has  been  a  verdict  for  defi&ndant  against 
the  weight  of  evidence,  the  court  will  notgrantanew 
trial  in  penal  actions  on  this  ground;  but  seous  in 
an  action  by  the  party  grieved,  as  in  debt  on  staL  S  &  S 
Edw.  ().,  tor  not  setting  out  tithes,  1150. 

plainlil]  may  recover  in  tort  against  one  of  several  de- 
fendants, though  others  are  acquitted,  811, 1149. 

if  a  verdict  be  found  on  any  fact  distinctly  put  in  issue, 
sucli  verdict  may  be  pleaded  by  way  of  estoppel  in 
another  action  between  the  sanie  parties  or  their  pri- 
vies, 1170. 

VESTURA  TERRJE: 

person  entitled  to  the  vesture  of  land  may  maintain 
trespass,  1 153. 

VICTUALLER: 

under  what  circumstances  he  may  be  a  bankrupt,  167. 

VIEW: 

plaintiff  in  trespass  recovering  less  than  40^.,  is  not  en- 
titled to  costs  of  increase,  merely  because  a  view  has 
been  bad,  1186. 

VOID  ANP  VOIDABLE: 

whether  bond  of  infant  be  void  or  voidable,  512  n. 
what  covenants  are  void,  424. 

what  may  be  given  in  evidence  on  non  est  factum  to 
avoid  a  bond,  493. 

WAGER: 

introduction — impolicy  of  considering  wagers  as  valid 

contracts,  1238. 
cases  where  the  wagers  have  been  holden  to  be  legal, 

ib. 
form  of  action  for  recovery  of  a  wager,  1240. 
of  illegal  ledgers^ 

1.  prohibited  by  statute,  1240. 

19  G.  2.  c.  37.  wager  policy  on  ships,  ib. 
14  G.  3.  c.  48.  wager  policy  on  Uvea,  1241. 
16  Car.  2.  c.  7.  betting  at  horse-races,  &c.,  ib. 
9  Ann.  c.  14.  gaming,  1242. 
2..  contrary  to  public  policy,  1244. 

3.  leading  to  improper  inquiries,  1245. 

4.  injurious  to  thirci  persons,  and  leading  to  indecent 

evidence,  ib. 

WARRANT:  .         v  .    u 

party,  justifying  under  warrant,  must  set  it  fortn  in  bis 

plea,  35,  826. 


^ 


fifbEX. 

'  lib  action  shall  be  brought  against*  conitablfe;  tor  fin  act 
done  under  a  justice's  warrant,  until  demand  of  copy 
of  such  warrant,  898. 

WARRA^^TT  OF  ATTORNEY: 

given  by  infant  is  void,  192. 

WARRANTY: 

of  the  sale  and  warranty  of  horses,  600. 

purchaser  of  horse  ought  to  procure  a  warranty,  other- 
wise seller  is  not  liable,  except  on  the  ground  of  fraud, 
ib. 

doctrine  of  sound  price  being  equivalent  to  warranty  is 
now  overturned,  ib. 

form  of  declaring  on  a  warranty,  ib. 

bow  party  may  proceed  where  warranty  is  false,  601. 

trial  of  horse  means  a  reasonable  trial,  602. 

condition  of  sale  that  purchaser  of  horse,  warranted 
sound,  shall  return  it  within  two  days,  does  not  ex- 
tend to  the  age  of  horse,  ib. 

how  to  declare  where  contract  of  warranty  is  open,  603. 

what  will  be  a  fatal  variance,  98. 

receipt  containing  warranty,  if  stamped  with  receipt 
stamp,  will  be  good  evidence,  604. 

for  warranty  in  policies,  see  Insurance. 

WASTE: 

breach  assigned,  that  defendant  had  committed  waste  is 
not  supported  by  evidence  that  he  had  not  used  the 
premises  in  a  husband-like  manner,  480. 

WATER-COURSE : 

twenty  years  exclusive  enjoyment  of  water,  in  any  par- 
ticular manner,  affords  a  conclusive  presumption  of 
right  in.  party  so  enjoying  it,  1005  n. 

see  Fishery. 

WAY: 

of  the  different  kinds  of  ways,  1175. 
how  a  private  way  may  be  claimed^ 

by  grant,  1176. 

prescription,  1178* 

custom,  1179. 

necessity,  1180. 
how  to  plead  a  right  of  way,  ib,' 
replication  thereto,  1181. 

in  what  case  plaintiff  may  traverse  the  right,  and  give  in 
evidence  an  order  of  two  J.  P.  for  stopping  the  way, 
ib.  .  ^  .. 

if  there  has  been  an  adverse  enjoyment  of  a  way  for 
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twenly  years^  it  may  be  preftumed  to  be  legal,  1004  a. 

and  this  rule  holds,  although  there  has  been  aa  extia- 
guiabmeot  of  the  right  by  unity  of  poeaeaaion  prior  to 
the  enjoyment,  ib. 

where  a  dedication  of  a  way  to  the  public  may  be  pre- 
sumed, 1175. 

permitting  the  public  to  have  the  free  use  of  a  way  for 
six  years,  is  sufficient  evidence  of  a  dereliction,  where, 
no  bar  has  been  put  up,  1176. 

'  dedication  of  way  to  the  public  is  not  a  transfer  of  the 
absolute  property  of  the  soil,  1157. 

grantee  of  occupation-way  may  maintain  ap  action 
against  the  land-owner  for  obstructing  it,  without 
proving  special  damage,  although  such  way  has  been 
used  by  the  public  for  twelve  yeara  aiid  upwards, 
1007  n. 

WIFE: 

confession  of,  not  evidence  against  husband,  2i. 

WILL: 

of  personal  estate,  how  proved,  730. 

of  the  execution  of  a  will  of  land,  776. 

will  of  copyhold  land  is  not  within  the  statute  of  frauds, 
ib. 

devise  of  land  must  be  tn  writing,  777. 

and  signed  by  the  devisor,  ib. 

and  attested  and  subscribed,  779* 

tn  the  presence  qfdetisor,  781. 

by  three  witnesses,  782. 

it  is  not  necessary  that  witnesses  should  know  they  are 
attesting  a  will,  779  n. 

may  be  attested  by  a  marksman,  778  n. 

how  a  devise  of  land  is  to  be  proved,  787* 

sixth  section  of  the  statute  of  frauds  relating  to  the  revo- 
cation of  wills,  788. 

of  the  difi'erent  acts  of  revocation,  789  to  793. 

of  implied  revocations,  793. 

WITNESS: 

of  the  necessary  qualifications  of  mtntsfes : 

1.  they  must  have  the  use  of  their  reason,  782. 
&  they  must  be  peraons  who  have  such  religious 
belief  as  to  be  sensible  of  the  obligation  of  an 
oath,  ib. 

3.  they  must  not  have  been  convicted  of  any  in&- 
'  mous  crime,  783. 

4.  they  must  not  be  influenced  by  interest,  734. 
to  disqualify  a  witness,  on  the  ground  of  his  having  been 

convicted  of  an  infamous  offence,  a  copy  of  tbejudg- 
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ment^  entered  on  the  record  of  conviction^  must  be 
produced,  ib. 
certificated  bankrupt,  having  released  aasignees,  may 
prove  property  in  himself^  but  cannot  prove  his  own 
act  of  bankruptcy,  239. 
and  this  rule  holds  on  cross  examination,  ib. 
but  bankrupt's  declarations,  in  explanation  of  his  own 

act,  are  admissible,  $40. 
where  an  uncertificated  bankrupt  mavbe  a  witness,  241. 
where  a  creditor  may  be  a  witness,  ib. 
husband  and  wife  cannot  give  evidence  either  for  or 

against  each  other,  268. 
acceptor  of  bill  of  exchange  may  prove  that  drawer  had 

DO  effects  in  his  hands,  339* 
payee  and  indorser  may  prove  bill  void  for  want  of  stamp, 
lb. 

ot  for  usury,  ib.       n/ 
in  an  action  by  indorsee  against  drawer,  payee  may 

prove  consideration  for  indorsement,  ib. 
indorser  of  note  who  has  received  money  from  the  maker 
to  take  it  up,  may  prove  the  note  satisfied  in  an  action 
by  indorsee  against  maker,  356. 
book-keeper  to  carrier  is  a  good  witness  without  a  re- 
lease, 380. 
so  a  journeyman  to  a  b;iker,  994. 
or  a  clerk,  ib. 

so  are  factors  and  brokers,  740. 

where  a  person  prescribes  for  common  by  virtue  of  a 
custom  within  a  parish,  parishioner  is  not  a  good 
witness,  391, 1074  n. 
but  where  a  person  prescribes  for  cotnmon,  in  respect 
of  a  messuage,  another  commoner,  claiming  common 
in  respect  of  another  messuage,  may  be  a  witness,  ib. 
execution  of  instrument  must  be  proved  by  subscrib- 
ing witness,  490,  787. 
exceptions  to  this  rule,  where  subscribing  witness  be- 
comes interested,  490. 

or  infamous,  491. 

or  is  absent  in  a  foreign  country,  ib. 
or  intelligence  cannot  be  obtained  of 
him,  upon  fair,  serious,  and  diligent 
inquiry,  ib. 
production  of  an  instrument,  in  pursuance  of  a  notice, 
does  not  supersede  the  necessity  of  proving  it  by  sub- 
scribing witness,  787,  913. 
party  escaping  may  be  a  witness  to  prove  voluntary  es- 
cape^ 573. 


-  in  action  for  briScry,  party  giring  or  rec«i  vi  nj 

prove  the  fact,  599. 
so  person  claiming  to  be  first  discoverer  maj 

ness,  59S. 
person  who  has  been  indicted  for  per|ury,  a 

law,  and  pardoned,  is  a  competent  witness^ 
tenant  in  possession  catnnot  be  a  witness  to  si 

own  possession,  683.  • 
testimony  of  witness  having  a  direct  interest  in 

of  a  cause,  cannot  be  received,  740. 
a  person  who  is  employed  to  sell  goods,  and 

ceive  for  his  trouble  whatever  money   be 

cure  for  tben^i  beyond  a  stated  sum,  is  a  cc 

witness  to  prove  the  contract  between    bci 

seller,  ib. 
servant  is  a  good  witness  in  an  action  by  ma&ter 
^  tery  of  servant,  998. 

so  the  daughter  is  a  good  witness  in  an  action   1 

by  the  father  for  seduction,  999. 
where  one  of  several  partners  may  be  a  witness, 
where  a  partner  cannot  be  a  witness,  lOSl. 
declarations  of  person  under  whom  defendant 

cognizance  are  not  evidence  for  the  piaiatifT,  ic 
see  Evidence. 

WORDS: 

see  Libel — Slander. 

WRIT : 

how  proved,  577  n.  .^ 
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